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ADVERTISEMENT. 


N Juſtice to the Ss Perſons who have been con- 

cerned in this ABRIDGMENT, it is thought proper to 
inform the Publick; That the Fourth Volume, as far as 
the End of the Title Sheriff, was compiled by the late 
Matthew Bacon, Eſq; who compiled the Three former 
Volumes; from thence, to the End of the Title Verdict, 
in the Fifth Volume, by Fo/eph Sayer, Serjeant at Law; 
the remaining Part of the Fifth Volume by the late Owen 
Ry head, Elq- | 
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(B) The Manner of waging Law. | 425 
(C) At aubat Time Law may be wa ged. | 426 
(D) In what Cafes Law may be 5 and in what not. 427 
(E) What Perſons may wage Law, and what not. 431 
(F) Again/t whom Wager of Law lies. | 432 


(S) In what Caſes the Defendant is barred from waging his Law, $ baws 


ing examined the FRA or bit e 432 
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Df Warranty, | Page 434 


(A)-The ſeveral Ki nds of rr 5 | | 435 


05 To what Things a Warranty may be annexed. 435 


(C) What Words and Clauſes in a Deed will make a War ranty. 436 
(D) bat ſhall be deemed a good Warranty in Deed. | 431 


(E) What ſhall be deemed a good Warranty in Law. 439 
(F) Of the Nature of a lineal Warranty, and bow far it ſhall bind. 440 


(G) What ball be deemed ſuſſicient Aſets to muke a lineal anno 4 
Bar. 


(H) Of the Nature of a Collateral 77 ene at Common Law, and how * 


it ſball bar. — 442 
(1) Of the Alterations intr e by the Statute Laab. | —Uä 


(85 What ſhall be deemed W arranties by Diffeife in, Abatement or Intruſion. 


444 


(L) Of the Efeds of a Warranty's in | Deed, SE * 5445 
(M) What Uſe may be made of a Warranty in toad: 446 
(N) Who may take Advantage of a Warranty, and againſt whom, 447 


(O) When a Warranty Hall be aud to ve defeated, determined, ſuſpended, 
or avoided. r 


(P) How N arranties foal be expounded. | - 453 


Of Waite, Page 455. 


(A) In what Subjects i in a Waſte may be committed, | — 435 
(B) Of the ſeveral Kinds of Waſte, "$57. 


(C) What As ſhall be deemed Waſte. 457 
1. What Acts ſhall be deemed Waſte in Lands. | 458 


2. What Acts ſhall be deemed Waſte in Trees, and Woods, 458 
3. What mall be deemed Wafte i in digging for Gravel, Mines, &c. 
460 


4. What ſhall be deemed W art in Gardens, Occhards, Fiſh- Ponds, 
Dove- Houles, Parks, &c. : 451 


5. Wha' ſhall de deemed Waſte with reſpeR to Houſes, 461 


6. Ot what Things annexed 0 the Freehold Waſte may be com- 
mitted. 462 


(D) What ſhall be W 7 ae. cbs reſpect to Eceleſraftical Perſens. 453 5 


(b.) What Mae ſhall be deemed excuſable. 


F) What Waſte pe be deemed juſtifiable, by rea an of the Interef of the 


Party. | | 465 


(G) Who gnay bring an A105 of Maste. | 468 | 


(H) Aguinſt whom the Action may be brought. 409 
I. Againſt whom it may be brought for W aint: done by a Ganges, 


| 474 
2. How far | it 70 againſt F.cecutors: &c. 475 


a At what Time an Action of Waſte may be brought. 1 


(K) id the Proceſs of Proceedings in Actions of Waſte. _ 478 
In what Caſes the Action ſhall be brought in the Tenet. 431 


2. In what Caſes it ſhall be brovght in the Tenuit. 482 


(I.) Of 110 Pleadings in Adions of Maſte. | 8 


483 
07 the Judgment i in Addi ions 7 Maſte, and what 2 be recovered 


thereby. Rs. | 487 
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And their DIVISIONS. 


5 8 (N) In what Caſes in general Wafee may be reſtrained by Inj unction in 
£0 Equity. Page 489 
4 In what Caſes Waſte may be reſtrained in Equity, notwithſlanding 
OY the Words, without Impeachment of Waſte, be contained in the 
10 0 Leaſe, &c. 490 
00 What Relief may be given in Equity, in Caſes of Waſte, 492 
f Df Wills and Teſtaments. Page 496. 
| (A) What i is a Will Fs Teflament, and awherein they differ. 497 
1 (B) Who are capable of making a Will and Teſtament, 497 
. (C) What are the Reguiſiles 10 conſtitute a good Will, 500 
_ (D) Of the ſeveral Kinds of Wills and Teftaments. "I gon 
5 


1. Of Wills in Writing. 502 
1. What ſhall be a good Will in Wing to paſs Lands and 


88 
r 


Ob Tenements. 502 

7 1. In what Language and Hand a Will may be 
Re written. 504 
1 5 2. Of the Circumſtances of Signing, Atteſtation, and 
5 Publication, &c. 504 


3. Of the Republica tion: what will amount to a 
Republication, and where a Republication will 
make a Deviſe good. 


311 
2. What ſhall be deemed a good Will in Writing of Goods 


and Chattels. | 514 

; 3. What ſhall be ſufficient Proof of a Will. 514 
1 1. In what Caſes Deviſees, Legatees, and Creditors 
5 3 be admitted to prove a Will. 516 
gl What the Law is where the Probate differs from 
4 = original Will. | 517 
og 2. of Nuncupative Wills. 518 
5 (E) The Nature and Effet of a Will and Te aer, and of a Codicil. 520 
(F) How Wills ſhall be conſtrued. | 521 
(G) How Wills may be avoided. 522 
I. What ſhall be deemed a Revocation of a Will. - $22 
2. In what Caſes the Court will ſet aſide a Will for Fraud, 538 
3. Where Fraud in obtaining a Will is examinable. 539 
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Tender and bringing Money into 


Court upon the common Rule. 


A Tender is an Offer to pay a Debt, or to perform a Duty. | 
A Bringing Money into Court 1s depoſiting Money in Court, for the 
X Satisfaction of a Debt or Dux... 

Wherever a Tender of Money is pleaded, and the Debt is not diſcharg- 

ed by the Tender and Refuſal, Money may be brought into Court without 

Leave of the Court: Nay the Money tendered muſt, as hereafter will be 
ſhewn, in ſuch Caſe be brought into Court. : | 

In all other Caſes Leave of the Court muſt be had, before Money can 


be brought into Court. 


» 


The Rule, under which Leave to bring Money into Court is granted, is 
in ſome Caſes, as in the Cafe of an Ejectment by a Mortgagee, founded 
upon a particular Act of Parliament. 5 

| This Rule is in other Caſes founded upon the diſcretionary Power of the 

Court. „ | 

Buy the latter Rule it is ſometimes ordered, that upon bringing Money 
into Court the Proceedings in the Action ſhall be ſtayed. 

At other Times it is ordered, that the Money brought into Court ſhall 
be ſtricken out of the Declaration; and that the Plaintiff ſhall not, at the 
Trial of the Iſſue, be permitted to give Evidence for the ſaid Money. 

Phe Rule by which the Money brought into Court is ordered to be 
ſtricken out of a Declaration, is from its being more frequently granted, 

than that by which it is ordered that the Proceedings in the Action ſhall 

be ſtayed, called the common Rule. | : | 
As the common Rule, which was introduced to ſupply the Defe& of 
having made a Tender, is the only one which is connected with a Tender, 
it is not intended to treat profeſſedly, under this Title, of any other Rule 
for bringing Money into Court. | 
By Realon of the Connexion, between making a Tender and bringing 
Money into Court upon the common Rule, it has been thought proper 
to treat of theſe two Things under the ſame Title: Yet the Deſign is that 
each ſhall, as far as it can conveniently be done, have a diſtin Con- 
ſideration. : N | | 


Under this Title it will be proper to ſhew, 


4) By whom a Tender may be made. 
(B) Mhat is a good Tender, 


w_ 1. As to the Manner of tendering. 
TY, 2. Asto the Thing tendered. 
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(0) At what Place a Tender mult be made. 


———— 


TENDER AND. BRINGING MONEY 


(D) At what Time a Tender mult be made. 

(E) To whom a Tender mult be made. 

(F) The Conſequences of a Tender and Befuſal. 

(G) The Conſequences of being ready to tender, 
when the Party, to whom 1t was intended to 
have been made, was not preſent. 

(H) Of pleading a Tender. py 


1. In the general. 
2. Where Uncore priſt is leaded. 
3. Where Uncore pri * together with Tout temps prift 
is pleaded. 
. Where a Profert in Curie is pleaded. 


(J) The Conſequences of a Profert i in Curia. 


00 Df bzinging Boney into Court upon the com- 


mon Rule. 
(L) At what Time Money may be bꝛought into 
Court upon the common Rule. 
(M) Df pleading where Monep has been bzought 
into Court upon the common Rule. 
(N) The Conſequences of bzinging Loney into 
Court upon the common Rule. 


(O) In what Caſes a Tender may in the general 


be made, oz Money map be bꝛought into Court 
upon the common Rule, 


C) Of tendering oz bzinging Monep into Court 


upon the common Bule in mos Actions. 


In an Action of Aſumpſit. 
In an Action upon the Caſe. 
In an Action of Covenant. 
In an Action of Debt. 

In an Action of Ejectment. 


. In an Action againſt a Juſtice of the Peace on the 


Account of ſomething done in the Execution of 
his Office. 


7. In an Alion of 1 Replevin, 
8. In an Action of Treſpaſs, 
9. In an Action of Trover. 


mes by 


(A) By 


INTO COURT vyown THE common RULE. 3 


0 (A) By whom Tender may be made, 


I, HEREVER the Right of tendering is perſonal, the Tender 7 Rep. 13. 
mutt be made by the Party himſelf. i loſt. 208, 
2. A Tenant who is liable to a Writ of Ceſſavit muſt, if he would Bro. Tend. 
prevent the Lord from recovering the Land, perſonally tender the Rent fl 1 Term 
which is in Arrear. N | | N 
3. If a Feoffment be made, with Condition, that if the Feoffor pay a 1 Inſt. 208. 
Sum of Money to the Feoffee, it ſhall be lawful for the Feoffor and his 
Heirs to enter, and the Feoffor die before the Money is paid, no Tender 
can be made by his Heir : For the Right of rendering is in this Caſe as 
much perſonal, as if the Words had been, if the Feoffor during bis Life 
pay the Money. | Eo | | | 
4. But a Lender made by a Servant, or by a Stranger, on the Behalf co, p1iz 48. 
and at the Deſire of a Party, is as good, notwithſtanding the Right of ten- Crop. v. 
dering be perſonal, as it it had been made by the Party himſelf. Hambleton, 
5. Wherever the Right of tendering is not perſonal, a Tender may be Latch 107, 
made by any Perſon, who is a Privy to the Party in whom the Right of? Rep. 13. 
_ tendering is. EE | ds 1 Inſt. 206, 


207, 208, 


6. If a Feoffment be made, with Condition, that if the Feoffor pay a 1 Inſt. 206, 
Sum of Money to the Feoffee on a Day certain, it ſhall be lawful for the 208, 209. 
Feoffor and his Heirs to enter, and the Feoffor die before the Day, a“ Rep. 123. 
Tender may be made at the Day, either by the Heir of the Feoffor as a 

Privy in Blood or by his Executor as a Privy in Repreſentation, ; the Right 
of tendering not being in this Caſe perſonal. 
7. A Teftator, after deviſing Land to his Wife for Life, deviſed the Re- 1o0Mod. 479, 
mainder to Daniel his ſecond Son in Fee; provided nevertheleſs, that if 44. 435. 
Nathaniel his third Son ſhould, within three Months after the Death of 2 Ny 
the Teftator's Wife, pay the Sum of Five Hundred Pounds to Daniel his 852855 
Executors or Adminiſtrators, that Nathaniel and his Heirs ſhould have the 
Land. As Nathaniel, who ſutvived the Teſtator, died during the Life of 
the Teſtator's Wife, ns aroſe, whether the Heir of Nathaniel ſhould, 
on the Payment or Tender of the Money within che Time limited, be in- 
titled to the Land. The Opinion of Parker Chancellor and e Matter 
of the Ro/ls, who both conſidered it as a mere legal Queſtion, was, that 
the Right of paying or tendering the Money was not in this Caſe perſonal, 
and conſequently that it deſcended upon the Heir of Nathaniel. 

8. Wherever a Grant is made of an Eftate, with Condition to be void 1 Toft. 206, 
upon tendering a certain Thing therein mentioned by the Grantor, a Tender, 27. 
if the Right of making it be not perſonal, may be mide by any Perſon, who 
becomes intereſted in the Condition, although he be not a Privy to the 
Grantor. - | | | 

Sir Francis Enplefield by Indenture covenanted to ſtand ſeiſed of the» Rep. 12, 
Manor of Englefield, to the Uſe of himſelf for Life, Remainder to the Uſe 13- Engle- 
of Francis Enplefield his Nephew and the Heirs of his Body, Remainder to fi</9's Cale. 
the Uſe of the right Heirs of his faid Nephew, who at the Time of making 
the Deed was an Infant. In the Indenture it was afterwards ſaid, that the 
Covenant in Favour of the Nephew was not intended to be abſolute during 

_ the Life of Sir Francis; and, with a View that the Uncle might, if as 
= the Nephew grew up he ſhould prove extravagant, or be addicted to any 
enormous Vice, have a Check upon him, it was provided; that if the Uncle 

Thould by himſelf or by any other Perſon, during his natural Lite, tender 
to the Nephew a Ring of Gold, with an Intent to make the Uſe of the 

3 Indenture void as to the Nephew, that then the ſaid Uſe ſhould be void. 
1 Sir Francis being afterwards attainted of High-Tieaſon by A& of Par- 
. — 5 . liament, 
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TENDER AND BNIN OI MONEY 
liament, and the Manor being thereby forfeited to Queen Elizabeth, ſhe 
authorized two Perſons to tender a Ring of Gold to the Nephew, with an 
Intent to make the Uſe of the Indenture void as to the Nephew. Upon 


this a Queſtion aroſe, whether the Uſe was by this Tender made void? It 
was inſiſted on Behalf of the Nephew, that as the Subſtance of the Condi- 


tion, under which the faid Uſe might be made void, was to give Sir Francis 


an Opportunity of declaring his Intention, and the Tender of the Ring was 


only an outward Ceremony for declaring ſuch Intention, the Right of ten- 


dering the Ring was ſo annexed to his Perſon, that it could not be tranſ- 


ferred; that as the Indenture was founded in natural Love and Affection, 
the Uncle would, which no Stranger could do, have exerciſed theſe in 
judging of the Diſpoſition of his Nephew. It was moreover ſaid, that by 
the common Law, the Guardianſhip of an eldeſt Son is ſo annexed to his 
Father's Perſon, that it can neither be transferred nor forfeited. But the 
x whole Court were of Opinion, that the Recital of the Cauſe, which might 
incuce the Uncle to reſerve the Power of tendering to himſelf, was only 
Flouriſh or Preamble, and not Parcel of the Condition, which confiſted 
ſolely in the Tender of the Ring, and that this might be tendered, under 
the expreſs Words of the Condition, by any other Perſon as well as Sir 
Francis ; and conſequently that the Right of tendering, it not being per- 
ſonal, was now devolved upon the Crown. | 5 


i loft. 2079. 10. It is in the general true, that a Tender cannot be made by one who 
has no Intereſt in the Condition, upon which the Right of tendering is 


founded. | : 3 
Cro. Eliz. 11. If the Money, due upon a Mortgage of an Infant's Eſtate, be ien- 
132. tered by a Perſon who is neither Guardian to the Infant, nor has any Inte- 


Watkins v. reſt in the Eſtate, the Tender is void. | | 


12. But any Perſon may make a Tender on the Behalf of an Ideot ; for 
the Law, by Reaſon of his utter Inability to act for himſelf, allows this to 
be done out of Charity. | | | 8 . 


1 laſt. 206, 


(B) That is a good Tender, 
1. As to the Manner of tendering. 


Latch 50. 1. 
Warner v. 


Harding. 


Tender is not good, unleſs the Perſon making it declare upon what 
Account it is made. 1 8 


2 Lev. 209. | 
3 Traut bi 53 make an actual Offer to pay the one, or to perform the other. 


12Mod 353. 
Noy 74. 3 | | | | | A 
Suckling v. the Money due upon the Mortgage: But at the ſame Time kept the Mo- 
Coney. ney, which was in a Bag, under his Arm. This was holden not to be a 
good Tender. | | | | | 


« Rep. 113. 4. But an Actual Offer of Money in a Bag is a good Tender, provided it 


8 be proved, that the Sum intended to be tendered was in the Bag: For it is 

1 Toft, 208, uſual to carry Money in a Bag; and it is the Duty of the Party who re- 
| ceives it to tell it, and to examine whether it be good. 

Str. 777. 


hard oh to A. or his Order one thouſand Pounds South-Sea Stock, at or before a 


Hodgſon, certain Time. B. before the Time, made an actual Transfer of the 


Stock: But becauſe 4. did not come or ſend a Perſon to accept the Stock 
and pay for it, the Transfer was afterwards vacated. 5 


2. It is not enough for the Perſon, who intends to make a Tender, to 
1 Leon Ji. ſay 1 am ready to pay the Debt, or to perform the Duty: But he muſt 


3. The Mortgagor ſaid to the Mortgagee, I am here ready to pay you 


5. A. contracted to pay B. ten thouſand Pounds, upon his transferring. 


6. But 


4 


Iro COURT vuxron TRE common RULE. 1 
6. The Transfer of the Stock ſeems in this Caſe to have been made ex 

abundanti Cautela : For it has been holden, that an actual Transfer is not 

neceſſary to the making of a Tender of Stock good. | 

7. In an Action of Covenant the Plaintiff declared, that the Defendant Ld. Raym. 

had agreed to pay him two thouſand Pounds, upon his transferring to the 686. Lanca- 


Defendant one thouſand Pounds Hudſon's Bay Stock; and the Plaintiff 1 
averred that he offered to transfer the Stock. It was holden, that this, , \Mod. $30. 


although there was not an actual Transfer of the Stock, was a Tender ſuf- 
ficient to intitle the Plaintiff to the Money. | 


2. As to the Thing tendered. 


8. It was heretofore holden, that if a Tender of Rent in Arrear is in- Bro. Tend. 

tended to be made, the whole Rent, without deducting the Land Tax, pl. 3g. 
muſt be tendered. e | 2 Lill. P. R. 
„ | SER, 688, 

9. But in every Land-Tax Act. made for ſome Years paſt, there is this 30 G. 2. c.3. 

Clauſe, ** The ſeveral and reſpective Tenant and Tenants of Houſes, Lands, f. 15, 16. 

« Tenements and Hered:taments, in England, Wales, or Berwick upon 

« Taveed, which ſhall be rated by virtue of this Act, are hereby required 

and authorized, to pay ſuch Sum or Sums of Money as ſhall be rated 

« upon ſuch Houſes, Lands, Tenements and Hereditaments, and to de- 

duct out of the Rents ſo much of the ſaid Rate, as in reſpect of the ſaid 

* Rents of any ſuch Houſes, Lands, Tenements and Hereditaments, the 

« Landlord ſhould and ought to bear; and the ſaid Landlords, both me- 

_ « diate and immediate, according to their reſpective Intereſts, are hereby 

* required to allow ſuch Deductions and Payments, upon Receipt of the 

„ Reſidue of the ſaid Rents.” | 5 

10. If A. be indebted to B. in divers d:ſtint Sums of Money, he may Bro. Tend. 
make a Tender of any one of the Sums. Pl. 39 
11. A Tender of more Money than is due is good for what is due: For 4 Rep. 11g. 

one maj us continet in ſe minus; and it is at the Peril of the Perſon, to Wade's Caſe 

whom the Tender is made, if he take more than is due. e 

12. If the Condition of a Bond be, that the Obligor ſhall at a Day and! Leon. 68. 

Place certain pay twenty Pounds or deliver ten Kine, at the then Choice of Ty a 

the Obligee, a Tender muſt be both of the Money and the Kine. : 
13. A Tender in any Money coined at the Mint, upon which there is Comb. 387. 


TE 3 | . 6 . , IXCN V. 

thh King's Stamp, is good; for all ſuch Money is current, in Proportion to Willoughs. 

its Value, without a Proclamation. | : | 1 Inſt. 207, 
| | Salk. 446. 


14. If a Contract be to pay a hundred Pounds in a foreign Coin, a Lat. 84. 
Tender to the Amount of this Sum in any Current Coin of this Kingdom Ward v. 
is good. | | ELL FN Bidgwin. 
15. If Money be made current by Proclamation at a higher Rate than 
its intrinſick Value, a Tender in ſuch Money, according its current Value, 
is good | | | „ | | | 
16. Queen Flizabeth cauſed ſome mixed Money to be coined at the Mint, Dav. 18. 
and ſent it to Ireland with a Proclamation to be current there at a certain The Cafe of 
Value; and by the ſame Proclamation a Stop was put to the Currency of mixed Mo- 
all other Coins in that Kingdom. It was holden, that a Tender made in ney. 
this Money, according to its current Value was good. 
17. If the Money, which has been tendered, become after a Refuſal to 
accept thereof current at a leſs Value, than it was current at when the Ten- 
7. 8 made, the Party who refuſed to accept the Money mult bear the 
0 8. 4 We ; . 


B 2 18. In 


* 


6 | FENDER A&D Brncine MONEY 
Dyer 81. 18. In an Action of Debt for Rent, the Defendant pleaded a Tender of 
Barrington the Rent in Pieces of Engli/h Money called 8 every one of which 
5 TT” was, at the Time of the Tender, current at the Value of twelve Pence, 
5% 47 and that he is yet ready to pay the Rent in the ſaid Pieces at that Value, 
The Plaintiff demurred, and for Cauſe alledged, that before the bringing 
of the Action, the ſaid Pieces of Money were by Proclamation made 
current only at the Value of fix Pence: But he afterwards thought 
proper, to accept the Money according to the Value when the Tender was 
made. | „ . „ 
© Rep. 114. 19. If a Foreign Coin be made curient in this Kingdom by Proclamation, 
Wade“ Caſe. 4 Tender in ſuch Money is good; for it thereby becomes lawtul Money 
d Jult1297- of this Kingdom. e , | | 
1 Intt. 208. 20. If the Money tendered has been accepted, the Acceptor has no Re- 
medy, 3 ſome of it be counterfeit or deficient in Value, or although 
there be not ſo much as it was tendered for: Becauſe it was his Duty to 
: have examined and told it, before he accepted thereof. Os 
5 Rep. 115. 21. The Party, to whom ſome Money was tendered, had accepted it, 
| and put it into his Putſe: But upon examining it, before he left the Place, 
he diſcovered ſome counterfeit Pieces, and for this Reaſon refuſed to carry 
it away. lt was holden, that as he had not objected to the Money before 
| he did accept it, he could not do this afterwards, V | 
Eq. Caſ. Abr. 22. A Tender of a Bank Note, as Money is not ſtrictly ſpeaking a 
319%, Auſtin good Tender: But if the Tenderer offer to get Money for the Note, this 


„„The Exe makes it a good lender. 

cutors of | 
Dodwell, 5 . ö ; os 
23. It ſeems reaſonable, that a Tender of any Sort of Goods ſhould, 
| unlels they are to be delivered according to ſome Sample, be made in a 

middling Rind of Goods of the Sort. | 5 . 

(C) At what Place a Tender muſt be made. 
| „ F a Contract be, chat Money in Groſs, or Rent iſſuing out of Lang, 
2 5 ; ſhall be paid, or that Goods ſhall be delivered, at a Place certain, a 


Bo. Cond, Tender can only be made at the Place. 
Pl. 17. | . 5 | 
1 Inſt. 210. Freem. 149. 


| Bro. Tend. 2. If no Place be appointed for the Payment of Money in Groſs, a Tender 
M pl. 17+ muſt, if the Perſon to whom the Money is due be in England, be made at 


jill 1 loft. 210. the Place where he is: But if he be out of England, the Party, who ought 
Ml do pay the Money, is not bound to go out of the Realm to ſeek him, 
1 | 1 laſt. 210. 3. It was formerly holden, that the Money due upon a Mortgage, which 


is to be conſidered as Money in Groſs, muſt, if no Place be appointed for 


the Payment thereof, be tendered to the Perſon, if he be in England, At 
the Place where he is. | | 2 | 


4. But it has been holden in the Court of Chancery, that a Tender to 
10 the Perſon is not in ſuch Caſe neceſſary. EDS 
0 1 Chan. Ca. 5. 'The Mortgagor, after the Mortgage was forfeited, went to the 
1 29. Manning Mortgagee's Houſe with Money ſufficient to redeem the Eftate, and ten- 
„ V. Baiges: ered it th But it did ppear th | / 

i ; nere; But it did not appear that the Tender was to the Mortgagee, 
M | or that he was in the Houle at the Time. This was holden to be a good 
TRY Tender. . | | e „„ 


z Will. 378. 6. Perſonal Notice was . to the Mortgage thi ſors: 
e 10 | r gagee the Day before the 
Gyicep, Bate Twenty-fifth Day of March one Thouſand ſeven Hundred ad Twencyws 


that 
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that the Mortgagor would upon the twenty- fifth Day of Seprember follow- 

ing, between the Hours of Len and Twelve in the Forenoon, tender the 
principal Money, which was one thouſand Pounds, and all Intereſt due 
thereupon in Lincoln's Inn Hall, and a Tender was accordingly made, It 

was objected, that no Place being appointed in tue Viortgage-Deed far the 

Payment of the Money, the Tender ought to have been made to the Mort- 

gagee in Perſon: But the Tender was holden to be good. And by Lord 

King Chancellor—As the Maney was lent in Town, and no Objection was 

made by the Mortgagee to the Place, when Notice of Payment was given, 

it would be very hard to compel the Mortgagor, to travel with fo great a 

Sum of Money to the Place where the Mortgagee lives. | 

J. If no Place be appointed for the Payment of Rent iſſuing out of Land, 1 Inſt. 210. 

2 Tender upon the Land is good; for it is not in this Cale neceſſary to 811. 


5 ; | Bro. Tend. 
make a Tender to the Perſon. | e 5 pl. 18. pl. 38. 


8. But although a Tender to the Perſon be nat, in the Caſe of Rent Cro.Eliz. 48. 
iſſuing out of Land, neceſſary, a Tender to the Perſon would in ſuch Caſe Gp u. 


be good, Hamilton, 


If a corporal Service to the Grantor be reſerved in a Grant of Land, ! Iaſt. 2 10, 


this muſt be tendered to the Grantor in Perſon ; and the Tenant muſt ſeek he Tend 


him if he be in England. | 1 


10. If no Place be appointed for the delivery of heavy Goods, the Per- 1 Inſt. 2 10. 
ſon whoſe Duty it is to Deliver them is not bound to tender them to the 
Perſon to whom they ought to be delivered; for if he go to the Perſon to 
enq uire at what Place he will receive them, and afterwards tender them at 
that Place, this is a good Tender. 1 | 


— — — 
25 * 0 * * * * * 5 


— T - * » G bo o 2 * 
0 « * 


(D) At what Time a Tender muſt be made, 


5 A Tender with Coſts may be made in a Court of Equity after a Bill Bunb. 28. 
| is filed. 15 
2. But a Tender cannot be made after an Action is commenced. Bro. Tend. 
f | pl. 9. 
21 Jac. c. 16. ſ. 5. 


3. In an Action of Treſpaſs the Defendant pleaded, that he tendered Cro. Car. 
Amends beſore the Action was commenced, to wit, on the ſecond Day of264- 
Odtober. The Plaintiff replied, that before the Tender he had ſued out 21 Ty 
Latitat, teſte the laſt Day of the preceding Trinity Term, and had thereupon 
procured the Defendant to be arreſted. Upon a Demurrer this Tender 
was holden to be void: For that a Tender after the ſuing out of a Latitat, 
as wel] as one after the ſuing out of an original Writ, is void. 
4. But where a Tender has in Fact been made, before a Writ was ſued 
out, the Court, out of which the Writ iſſued, will upon Application take 
Care, that the Tender ſhall nat be made void, by the Relation of the Writ 
to a Day anterior to the Tender, | EG, 
5. The Deſendant pleaded a Tender, upon the fourth Day of May, antestr. 638, 
diem exbibitionit Billæ. The Plaintiff replied non obtulit ante diem; and, in Smith v. 
order to ouſt the Defendant of the Benefit of the Tender, made up the Key. 
Paper-Book with a general Memorandum. As by this Means the Writ would 
have related to the firſt Day of the Term, which was before the fourth 
Day of May, the Court of King's Bench, upon an Affidavit that the Writ 
woas not ſued out till the ſixth Day of May, made a Rule, that the Plaintiff 
Yi EY 12 ſhould 


aker, 
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ſhould make up the Paper-Book with a ſpecial Memorandum, according to 
the Truth of the Fact. EEE, 8 
2 Barn, 289. 6. A Tender was pleaded to have been made upon the thirteenth Day of 
Hill v. Wil- January. The Plaintiff replied an Original zeffe the ſecond Day of 7a- 
liam. nuary. Upon the Application of the Defendant, the Court of Chancery 
| ordered the Tee of the Original to be altered, from the ſecond Day of 
January, the common teſte Day of an Original returnable on the Ofave of 
Fi. Hilary, to the ſixteenth Day of January, this being the Day upon which 
the Inſtructions for the Original were left with the Curfitor. N 
2 Inſt. roy. 7. In the Caſe of Damage feaſant, a Tender may be made before the 
8 Rep. 8 are diſtrained, or between the Time of diſtraining and impounding 
V b | 
Fitz.N.B.6g. g. If the Tender be made before the Beaſts are diſtrained, the diſtrain- 
3 — na ing of them afierwards is unlawful. : | | 
Fitz N.B.6g. © Tf it be made after the Diſtreſs, but before the Beaſts are impounded, 
1 9 the impounding of them afterwards is unlawtul, 8 e 
5 10. A Tender aſter the Beaſts diſtrained are impounded is void: For as 
8 they are then in Cuſtodia Legis, the Perſon who diſtrained them has no 
Caſe. Power to deliver them. „„ | 
Cro. Eliz. = 
813. 8 Rep. 147. 


Lutw. 1262. 11. If divers Beaſts are diftrained, and any one of them be impounded 
Alwaies v. before a Tender is made, the Tender is void. 
Brown, | | | 3 
8 Rep. 147- 12. After the Right of making a Diſtreſs has been tried in an Action of 
Replevin, the Plaintiff after Judgment tor the Avowant, may tender the 
Damages; and if his Cattle are not thereupon delivered, he may maintain 
—an Aadn of- Detinune 1 5 3 
Cro. Eliz. 3. 13. In an Action of Debt upon a Bond, conditioned for the Payment of 
Allen v. fourteen Pounds at a Place certain, upon Michaeclmas-Day or within one 
Andrews. Month aſter, the Deſendant pleaded, that two Days before the End of the 
Month he tendered the Money at the Place, and that no Pet ſon was there 
to receive it. Upon a Demurrer this Tender was holden to be void. 
And by the Court—It would be hard, that a Tender when the Plaintiff was 
abſent ſhould be good ; and to compel him to aitend the whole Month 
would be very unreaſonabie. VVV | 
Plowd. 172, 14. If Money is to be paid, or Goods are to be delivered, at a Place | 
Ri. Tend. certain. upon or before a Day certain, a Tender cannot be made, beſore 
1. the laſt Day limited for the Payment or Delivery. 5 5 
pl. 41. | | | 
5 Rep. 114. 5 | 1 „ . | | 5 
12 Mod. 421. 18. In an Act on of Aſſu mpſit the Plaintiff declares, that in Conſideration 
Hammond of ſeventy Pounds by him paid to the Defendant, the Deſendant promiſed 
». Ouden. to deliver certain Goods at a Place certain, upon or before the eighteenth 
Pay of Januury, and the Plaintiff alledged, that the Goods were not de- 
ivered at the Place upon the eighteenth Diy of January. After a Verdict 
for the Plaintiff it was objected, that the Breach of the Promiſe is not well 
alledged in this Declaration; it being only alledged, that the Goods 
were not delivered upon the eighteenth Day of January, whereas the 
3 might have been well performed, by delivering them upon any 
_ e n — Day : But the Declaration was hoiden to be good. And by 
e Court— the Defendant, as the eighteenth Day of January was the laſt 
Day limited for the Delivery of the Goods, could not have made a Tender 
upon any Day before, which would have been ſufficient to have excuſed 
his delivering them upon that Day. Ea. 


16. Where 
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16. Where Money is to be paid, or Goods are to be delivered, at a Place 1 Inſt. SORE 
certain, upon or before a Day certain, the Tender muſt not only be made 8 8 
upon the laſt Day limited for the Payment or Delivery, but it muſt alſo BIS. Tend. 
be made at the uttermoſt convenient Time of that Day; for as one Party pl. 41. 
las until the uttermoſt convenient Time of that Day to pay the Money, 5 Rep. 114. 
or deliver the Goods, it would be unreaſonable, that the other ſhould be ob- | 
liged to attend for the receiving of the Money or Goods before that Time, 

17. But although the Party, who ought to pay Money, or deliver Goods, Plowd. 173. 
has until the uttermoſt convenient Time of the laſt Day limited for the ! Inſt. 202. 
Payment or Delivery, to pay the Money or deliver the Goods, a Tender ? * : 2 
is not good, unlels there be, aſter it is made, Lime enough, before the Sun — 
ſets, to examine and tell the Money, or io examine and take Account of 
the Goods: For if a Man ſhould be compelled, to receive either Money 
or Goods in the Dark, there would be great Danger of his being impoſed 
upon. 5 

1 8. Notwithſtanding the Law gives the uttermoſt convenient Time of the 5 Rep. 114. 
| laſt Day, limited for the Payment of Money or Delivery of Goods, to pay 1 Init. 202, 
the Money, or deliver the Goods; yet as this is ſolely for the Con- Cr Eli 
veniency of both Parties, that neither may be obliged to give longer At- 9 
tendance than is neceſſary, if it happen that both Parties meet at the Place 
at any other I ime of the laſt Day, or upon any other Day within the Time 

limited for the Payment or Delivery, and a Tender be made, the Tender 

is good. 5 „„ | | 

= And it has been doubted, whether, if the Party, who ought to pay 12Mod. 422. 
Money or deliver Goods upon or before a Day certain, give notice to the Freem. 433. 

Party to whom the Payment or Delivery ought to be made, that he will | 
pay the Money, or deliver the Goods, upon ſome Day before the laſt Day 

limited for the Payment or Delivery, and afterwards make a Tender at 

the uttermoſt convenient Time of that Day, the Tender would not be good. 

20. If the Money, which is to be paid, or the Goods, which are to be 
delivered at a Day certain cannot, by Reaſon of a Circumſtance that is 

not in the Power of either Party, be paid or delivered at the uttermoſt 

Time of that Day before the Sun fets, a Tender, at the uttermoſt conve- 

mw Time that ſuch Payment or Delivery can on that Day be made, is 

good, 1 N 

21, If the Contract be to transfer Stock upon a Day certain, a Tender of ia Mod. g 30, 

transferring may be made at the uttermoſt convenient Time of that Day, 533. Lanca- 
before the Books are ſhut ; for as the Stock cannot be transferred after the e 1 3 

Books are ſhut, a Tender, at the uttermoſt convenient Time of that Day e 

before the Sun ſets, would be quite nugatory. _ | 

22. It ſeems to have been formerly holden, that if the Contract be for Salk. 624. 
transferring Stock at a Day certain, a Tender may be made at tbe utter- LANE 
maoſt convenient Time of that Day, before the uſual Time of ſhutting the n ec 
Books. es | 12 Mod. 333. 

23. But the contrary has been ſince holden. | 
24. A Transfer of Stock was made at the uttermoſt convenient Time str. 777. 
before One of the Clock, which was the uſual Hour for ſhutting the Puke of 
Books: But the Party, who had contracted for the Stock, not being there Nadin. 8 
to accept and pay for it, the Transfer was vacated before the Books were Ram. 688. 
ſhut. As there was more Buſineſs that Day, than could be tranſacted in 
the Morning, the Books were opened again in the Afternoon; and divers 
Transfers were made. Upon the Trial of an Action, brought for the Mo- 
ney which was to have been paid on transferring the Stock, the Jury found 
for the Plaintiff: But a new Trial was grarted. Upon the ſecond Trial, 
which was at Bar, it was holden by the Court of King's Bench, that the 
Transfer was noi a good Tender: For that the general Rule, which is that 
a Tender muſt be at the uttermoſt convenient Time of the Day, ought 

| 2 | | ne not 
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not to be broke through, except in a Caſe of Neceſſity; and that in the 

preſent Caſe there was no Neceſſity to break through 1t ; becauſe, as the 

Books were opened again in the Afternoon, and the Defendant might have 

been then ready to accept and pay for the Stock, the Tender ought to have 

been made, at the uttermoſt convenieat Time before the ſhutting of the 

Books in the Afternoon. 1 8 ST 5 

I Inſt. 211. 25. If Money is to be paid, or Goods are to be delivered, at a Place 

Dyer 354. certain, Notice, although no Time be fixed for the Payment or Delivery, | 

ma be given to the Party to whom the Payment or Delivery is to be 

made, that the Money will be paid, or the Goods delivered, upon a Day 

therein mentioned; and a Tender at the uttermoſt convenient I ime of that 

A VD . 

8 Rep. 92. 26. If a Man be bound to pay twenty Pounds, ſome Time during his 

Frances's Life, at a Place certain, the Obligor cannot tender the Money whenever 

Took he pleaſes ; for then the Oblizee would be under a Neceſſity of perpetual | 

Attendance : But if he give Notice to the Obligee, that upon a Day cer- 

tain he will pay the Money, a Tender at the Place at the uttermoſt con- 

venient Time of that Day is good. | Pe 3 

x Inft. 202, 27. Although no Time be fixed for the Payment of Money, or Deli- 

211. very of Goods, at a Place certain, if the Party, who ought to pay the Mo- 

Fre Eu . ney or deliver the Goods, accidently meet the Party, to whom the Pay- 

Fro. ung ment or Delivery ought to be made, at any lime at the Place, he may 
then make a Tender. . 9 5 | 


) To whom Tender muft be made. 


| or Privy, the Right to the Thing tendered is. | on 
Cro. Ja.24e, 2. A Tender to an Executor is good; becauſe the Right of his Teſta- 
Ratcliff v. tor to the Thing tendered, is devolved upon him as a Privy in Repreten- 
Davies. tation. - | b | | = 
4 Rep. 123. 


1. Tender may be made to any Perſon, in whom, either as a Party 


Eꝗ.· Caſ. Abr. 3. A Tender to an Executor, even before he has proved the Will of his 
3 9. Auſtin Teſtator, is good, provided that he afterwards prove it; becaule he there- 


by becomes an Executor ab initio. 
cutors of SY 


Decdwell. 5 | . | GE 
Moor 37; 4. If a Bond be entered into, with Condition to pay Money to J. S,. or 
Bro. Tend, his Aſſign, and the Band is aſſigned, a Tender may be made to the Aſſig- 
FL. . nee; becauſe he 1s a Privy to the Condition. | 
x Vent. 2:7, 5. ate Ch. Juſtice ſeems to have been of Opinion, that if the Conuſee 
of a Statute- Merchant, after extending, the Land, affign it over, a Tender 
to the Aſſignee is not good; jor that the Fender ought to be made to the 
Conuſee. + ws | . e 
Bro. Tend. 6. But in another Bock it is laid down, that a Tender may in ſuch Caſe 
pl. 38. be made to the Aſſignee ; and a Doubt is made, whether a Tender to the 
| Conuſee aſter the Aſſignment would be good. „„ 
7. A Tender to a Stranger. is not good. ES 
IP 8. If the Condition of a Bond be to pay Money to a Stranger, a Tender 
756. Huith to the Stranger will not fave the Penalty. 5 | | | 


er 
A 


12 Mod. 441. Moor 37. „ 
= 9. But 


inro COURT UPON THE common RULE. | 11 | 
9. But if a Bond be entered into by 4. with Condition for the Pay- Cro. Eliz. 
ment of Money to B. to the Uſe of C. a Tender to C. is good; becauſe755-Huiſh v. 
as the Obligation is for his Benefit, C. is not to be conſidered as a Stran- Phillips. 


ger, but as a Truſtee for B. | ; 
10. It is laid down, that a Tender of Amends to a Bailiff, who has diſ- g Rep. 76. 


trained Beaſts Damage-feaſant, is not good; becaule, as he is only a Ser-Pilkington's 
vant, he has no Power to deliver the Beaſts. 5 Caſe. 


11. And the Authority of this Caſe has been recognized as Law in two, Browl. 

ſubſequent Caſes. | Ds = ne Zn 
|  __ Yourg, Hil. 9 Ja. 1. Cro. Ja. 377. Wingfield v. Bell, Mich, 13 Ja. 1. 

12. Holt Chief Juſtice did indeed, in a Caſe ſubſequent to theſe three 12 Mod. 364. 

Caſes, declare himſelf difſatisfied with the Determination as to this Point Horn v. 

in Pilkington's Caſe. | 8 . | Luines. 

13. But it does not appear, that there has been any Determination con- 

trary thereto. | 1 | 


— 


n 


(F) The Conſequences of a Tender and Recuſal, 
1. A Tender by one Party, of paying a Debt or performing a Duty, and 
8 a Refuſal by the other to accept thereof, do in tome Cafes amount 
' toa Payment of the Debt or a Performance of the Duty. 
2. But it will appear, that the Diſcharge is in ſuch Cafes an accidental 
and not a neceſſary Conſequence of the Tender and Refuſal ; the Debt or 
Duty being diſcharged, becauſe the Caſes were fo peculiarly circumſtanced, 
that there was not, after the Tender and Refuſal, any Remedy to enforce 
the Payment of the Debts or the Performance of the Duties. | 
3. If 4. without any Debt or Duty preceding, infeoff B. of Land, with laſt. 207, 
Condition for the Payment of a hundred Pounds to B. in the Nature of a 
Gratuity, and A. tender the Money to B. and B. refuſed to accept it, the 
Land is thereof diſcharged for ever : Becaule, as the hundred Pounds is Col- 
lateral to the Land, B. has no Remedy for the Recovery thereof. 
4. If a fingle Bond be entered into, for the Payment of twenty Pounds to 1 1oft. 207. 
| the Obligee, and afterwards a Deed be made, that upon the Payment of 9 Rep. 79. 
ten Pounds, the Bond ſhall be void, and the Obligor tender the ten Pounds, Bro. Tout 
and the Obligee refuſe to accept it, the Obligor is difcharged for ever 30 Tr Pitt. 
for the Obligee, the ten Pounds being collateral to and not Parcel of the, Kol. Abr 
Sum mentioned therein, cannot recover it in an Action upon the Bond, and 523. ; 


he has no Remedy to recover the Sum mentioned in the Deſeaſance. Cro. Eliz, 
5 755. 


5. If a Man enter into an Obligation, in the Penalty of a hundred Pounds, faſt. 20. 
with Condition to perform an Award, or to do ſome other Thing for the 209. 8 
Benefit of the Obligee, which it was not incumbent upon the Obligor to do Bro. Tout 

at the Time of entering into the Obligation, a Tender by the Obligor of temps priſt, 

performing the Award, or of doing the other Thing, and a Refuſal by the h + N 

Obligee to accept thereof, are a perpetual Bar to an Action upon 1 85 
Obligation: For, as the Condition is ſatisfied by the Tender and Refuſal, 2 Rgl. 74 
the Penalty cannot be recovered ; and as the performing of the Award or 323. 
doing the other Thing, which it was not incumbent upon the Obligor to do Cro. Elie. 
at the Time of entering into it, could not be Parcel of the Obligation, 9518 1 
Action lies thereupon to compel the Performance of the Award, or the do- PEE: 

ing of the other Thing. 5 | 
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Cro. Ja. 14. 
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3 Lev. 24. 6. And it would make no Difference, if, in the Caſe of an Obligation 
Genne v. for performing of an Award to be made after the Obligation was entered 
Tinker. into, the Payment of Money is awarded: For, if a Tender of the Sum 
Salk. 75. awarded be made by the Obligor and refuſed by the Obligee, no Action lies 


upon the Obligation; the Money being in this Caſe no more Parcel thereof, 


than any other Thing, which might have been awarded, would have been. 


But where an Obligation is entered into, for performing a Duty for 


the Benefit of a Stranger, the Obligor, although the Duty be collateral to 
and not Parcel of the Obligation, is not diſcharged by a Tender of per- 
forming the Duty and the Refuſal of the Stranger. 1 


Obligation is forfeited: For as the Obligor hath at his Peril taken upon 


himſelf to infeoff C. his Refuſal who is a Stranger does not ſatisfy the 


Condition, and conſequently an Action will lie upon the Bond. 


1 Inſt, 209. 9. But if A. enter into a Bond to B. with Condition to infeoff C. to the 
Cro. Eliz. Uſe of B. and a Tender be made of infeoffing C. who refuſes to be in- 


feoffed, the Obligation is ſaved: For, as the Act was in this Caſe to be 
done for the Benefit of B. C. is not to be conſidered as a Stranger, but as 
a Truſtee for B. 5 | | 


, Roll, Abr. Io. If the Condition of an Obligation be, that the Obligor ſhall pay a 
524. Sum of Money to the Obligee, in Purſuance of an Award made before the 


Obligation was entered into, a Tender and Refuſal of the Money awarded 
is no Diſcharge thereof: For, although the Condition of the Bond be 
thereby ſo far ſatisfied that the Penalty cannot be recovered, the Money 
awarded, which is in this Caſe Parcel of the Obligation, continues to be 
due, and may be recovered in an Action upon the Obligation. 


1 Inſt 207. 
Bro. Tout, have been diſcharged by a Tender and Refuſal, if the Party to whom the 


temps prift, J ender has been made take Iſſue upon the Tender, and it be found againſt 
him, the Debt or Duty is diſcharged ; for it was at his Peril to take an 


Sty. 383. Iſſue, by the finding of which his Refuſal is become Matter of Record. 
| 12. Notwithſtanding the Party, who has made a Tender of paying a 
Debt or performing a Duty be not thereby diſcharged of the Debt or 
Duty, although the other Party refuſe to accept thereof, he is by the Ten- 
der and Refuſal diſcharged of the Damages, to which he would otherways 
have been liable, by Reaſon of the Non-payment of the Debt, or the 
| Non-pertormance of the Duty. , | . 
1 laſt. 209. 13 If A. borrowed a hundred Pounds of B. and afterwards mortgage 
tender the Money, and B. refuſe to accept thereof, the Land is diſcharged, 
and B. ſhall not be liable to Damages for Non- payment of the Debt; 
but the Debt, which exiſted before the Mortgage, remains, and may be 
recovered in an Action. . . = 
Bro. Tout | 
temps priſt, the Service by the Tenant, and a Refuſal by the Lord to accept thereof, 
pl. 244 area Diſcharge of Damages for not having done it: But, as the Lord has 
the ſame Remedy to compel the doing of the Service, as he had before 
the Lender and Refuſal, it is not thereby diſcharged. | 
1 Inft. 207. into 1 
ws 8 — Condition for the Payment of ten Pounds, and the Obligor tender the ten 
pl Perus Pounds, and the Obligee refuſe to accept it, the Obligor is diſcharged of 
2 Roll. Abr. Damages for Non- payment thereof: But an Action vill ſtill lie upon the 
523, 924. Obligation for the ten Pounds, it being Parcel of the Sum mentioned in the 


Salk. 623. Obligation. 


Ld. Raym. 
254. 


8. It 4. be bound in an Obligation to B. with Condition to infeoff C. and 
5 Rep. 23. a Tender be made by 4. of infeoffing C. and C. refuſe to be infeoffed, the 


2 n Ne . —_— r 6 K 
N WE, c e 8 1 Was BY F Gs ae EE oe I Tan 
> " — * A 7 wo ES _— od 6 5 2 f N. Der err — 
r OY; * * . a * . Se? ** r 3 ; 2 * = 8 Js * 8 
. \ — r 3 n Js, > ps EY, A =q a 12 
1 5 De I . 1 8 e N = _ 
. ah . x 2 K * n VF 3 _ 1 —5 ** 
8 8 5 . . 2 oY. = 81 


11. In any Caſe however, where the Debt or Duty would not otherwiſe _ 


Land to B. with Condition for the Payment thereof. In this Caſe, if A. 


14 If a corporal Service be due Goin Tenant to his Lord, a Tender of : 


15. If an Obligation be entered into in the Sum of twenty Pounds, with 


16. If 
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to the Mortgagee, and he refuſe to accept thereof, the Mortgagor is dii- 


IN rO COURT UPON THE COMMON RULE. (F) 13 
16. If the Money due upon a Mortgage carrying Intereſt be tendered 2 Freem. 174. 

Manning v. 
charged of Intereſt from the Lime of making the Tender. | . 2 8 


; 17. But in order to intitle a Mortgagor, in fuck Caſe, to a Diſcharge of 2 Will. 398, 


| Intereſt, it muſt appear, that he has ever ſince the Tender and Refuſal Gyles v. 


211. 


kept the Money ready for paying off the Mortgage, and that no Profit has Chan. Ca. 


been made of it. | | | nad. 
18. A Right to Damages, on the Account of the Non-payment of a 


Debt or the Non-performance of a Duty, may, after being taken away by 


a Tender and Refuſal, be reſtored by a Demand ſubſequent to the Tender 


and Refuſal ; for if the Debt or Duty be not diſcharged by the Tender 


and Refuſal, a new Right to Damages accrues, ſiom the Non-paymeut or 

the Non-performance upon the ſubſequent Demand. | 
19. If A. have tendered a Sum of Money to B. and B. have refuſed to ;Brownl.q4. 

accept thereof: Yet if a Demand be afterwards made by B. and the Money 

be not paid, A. is liable to Damages for Non-payment from the Time of 


the Demand. Ee, | 
20. A Diſtreſs may after a Tender and Reſuſal be made for Rent in Hob. 205. 


arrear; and in this Caſe a Demand ſubſequent to the Tender, and Refuſal Cr2nley . 
is not neceſſary, the Diſtreſs itſelf being a Demand in Law. 


ing ſv ili. 


21. If a Demand of a Sum of Money carrying Interett be made after 
a Tender and Refuſal to accept the ſame, and the Money be not thereupon 
paid, Intereſt begins again to grow due from the Time of the Demand. 
22. It was formerly holden that, if a Man, in Conſequence of an Act to 
be done by him, would require a Right to a Debt or Duty, he does nor 
acquire the Right, unleſs the Thing firſt to be done by him have been 


* 


actually done. 8 | 
23. A. by Indenture covenanted to pay a Sum of Money to B. and B sty 481. 
covenanted by the ſame Indenture to execute, upon the Receipt thereof, a London ws 


| Releaſe of his Claim to certain Land. The Money being tendered by A, Craven. 


B. refuſed to accept it; and did not exccute the Releaſe. An Action of 
Covenant was hereupon brought : But the Court were of Opinion that 


as B. was only bound to execute the Releaſe upon receiving the Money, 


and it had not in Fact been received by him, there was not a ſufficient 

Breach of Covenant to ground an Action upon. 8 

24. But the Law is now ſettled, that where a Man would upon doing Cro. Ja. 248. 
a previous Act have acquired a Right to a Debt or Duty, this is as 28aund. 35 2. 
completely acquired, if he make a Tender of doing the previous Act, and 2 1528 
the other Party refuſe to ſuffer it to be done, as if it had been actually Ld. Raves.” | 


done. 964. 
Str. 777. 


25. An Agreement was made, that 4. ſhould pay a Sum of Money to B. Cro. Eliz. 
and that B. ſhould, upon the Payment thereof, ſurrender a certain Leaſe to e 
A. The Money was tendered by 4. Z. retuſed to accept thereof, and did — 
not ſurrrender the Leaſe. An Adtion being hereupon brought, it was 
holden, that A. could as well maintain the Action againſt B. for not ſur- 
rendering the Leaſe, as if the Money had been actually paid. | 
206. In an Action of Covenant the Plaintiff declared, that the Defendant Id. Raym. 
had covenanted to accept a Transfer of one thouſand Pounds Hudſon s- Bay 686. Lanca- 


Stock, and upon the Transfer thereof to pay the Plaintiff two thoufand ſhire v. Ki!- 
Pounds; and the Plaintiff averred, that he offered to Transfer the Stock, lingworch. 


and that the Deſendant did not come to accept or pay for the ſaine. It was 
holden, upon a Demurrer to the Declaration, that the Plaintiff was as well 


Intitled to the Money, as if he made an actual Transfer of the Stock. 


(G) The 
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have been made, was not pꝛelent. " 


1. 918 Conſequences of a Tender and Refuſal have been treated of 
at large under the foregoing Head. | 


2. It is by no Means neceſſary, to reci 


cited. „ 
3 Nothing more is required under the preſent Head, than to obſerve, 


Duty it was to be preſent at the Place, where the Tender was intended 
to have been made, negleGed to be preſent. . 


pen, that, notwithſtanding one Party has done all that was in his Power 
to make a Tender, all would be rendered ineffectual by che wilful Abſence 
of the other Party. N | | | 


(H) Df pleading a Tender, 
i. In the general. 
1. FD VERY Requiſite, which is neceſſary to the Validity of a Tender 


muſt in pleading the Tender be ſhewn to have been comp!icd 
v. Killing- with; elſe the Plea, for Want of ſhewing that the Party tenderiog bas 


Salk. 624. 


worth. done all that was in his Power to pay the Debt or perform the Duty, is 


C „V | | 
Cro. Ja. 423. 2. A Plea of Tender at the Day was holden to he bad; becaule it was 
Furſerv. not alledged, that the Tender was made at the uttermoſt convenient Time 


Proud, 
Salk. 624, of the Day. 


12 Mod 331. 3. In an Addion of Covenant, for Money due upon a Contract for trans- 
Lancaſhire ferring Stock, the Plaintiff alledged, that he was ready at the Day and 


ary he Place, and offered to transfer the Stock. The Decl»1raition was holden to 


Salk. 624, be inſufficient, for Want of ſhewing the Tender to have been made at 
Ld. Raym. the uttermoſt convenient Time of the Day that the Stock could have been 


688. accepted. | | 


3 Lev. 104. 


Cole v. I | : Bs | : | 
Walon: Day on which the Rent became due he was ready to pay it. The Plea was 


2133 holden to be bad; becauſe it was not alledged, that he offered to Pay 
12 Nod. 35 3. the Rent; for it is the Tender, and not the being ready, which is 


Noy 74. traverſable. „„ 
Sid. 13. 5. If the Party, to whom a Tender was intended to have been made, 
2 Lev. 23. wW | a | 


1 preſent at the Time of tendering, or if it do not appear from the Plead- 


Salk. 643. ings that he was abſent, it mutt be averred that there was a Refuſal for 


12 Mod. s 30. the Refuſal as well as the Tender 18 traverſable. 


I. d. Raym. 


687, 964. * 


(G) The Conſequences of being ready to tender, 
when the Party, to whom it was intended to 


te any of the Caſes thereunder 


that every Conſequence, which would have followed from a Tender and 
Refuſal, will follow, from being ready to tender; in caſe the Perſon, whoſe 


4. If every ſuch Conſequence did not follow, it would frequently hap- 


4. In an Action of Debr for Rent the Defendant pleaded, that at the 
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Money for his Labour in Building it. In an Action for the Money the 
Plaintiff averred, that he had made a Tender of building the Houſe; but 
he did not aver, that the Defendant had refuſed to ſuffer him to build it. 
It was holden, that the Declaration was inſufficient, for Want of ſhewing a 


Becauſe the Tender and Refuſal are in ſuch Caſe only a Bar of Damages. 


into COURT vron TRE comton RULE. (H) | | 15 
6. An Agreement was, that the Plaintiff ſhould build a Houſe for the 28aund. 352. 


Defendant ; and that the Defendant ſhould pay the Plaintiff a Sum of Op. v. 


Refuſal by the Defendant. 


7. A. promiſed to pay a Sum of Money to B.ata Day and Place certain; Cro. Eliz. 
and B. promiſed to ſurrender upon the Payment thereof a certain Leaſe to 889. 


A. In an Action of Aſumpſit brought by A. he alledged, that he had ten- . 


dered the Money at the Day and Place; and that B. had not ſurrendered * 


the Leaſe. All the Court held, that the Allegation of the Tender was ill; 


it not being enough for A. to ſay, that he tendered the Money: But he 
ought to have ſaid further, that the Defendant did not come to the Place, 
or that he refuſed to receive the Money. 
g. But if the Party, to whom a Tender was intended to have been made Ld. Raym. 

ata Place certain, did not come to the Place, it is ſufficient for the Party, 587. Lanca- 


| who intended to make a Tender, to alledge, that he was at the Place with ſhire v. Kil- 
' Defign to make a Tender; and that the other Party did not come to the 
Place. Le, 


lingworth. 
Cro. Eliz. 


755. 
Salk. 623. 12 Mod. 5 30. 


9. It was heretofore a Queſtion, whether it ought not in ſuch Caſe to be 12 Mod.g31, 
averred, that neither the Party nor any one for him did come to the Cra. Kl. 73. 
Place, and in ſome Precedents the Averment is in this Manner. ha 1. 443. 

10. But it ſeems to be now ſettled, that it is in ſuch Cafe ſufficient to Cro. Elia. 


| aver, that the Party did not come to the Place ; for if any one lawfully 0 4 


authorized to receive the Thing intended to have been tendered had Phillips. 


come, it weuld have been the ſame Thing, as if the Party had himſelf Cro. Ja. 14. 


8 | | | 12 Mod,g31, 
11. If the Debt or Duty be diſcharged by a Tender and Refuſal, the Plea 1 Iaſt. 207. 


of Tender ought to conclude with praying Judgment of the Action; for? ef 79: 


Tout 
temps priſt, 
| | | pl. 1. pl. 2. 
pl. 21. pl. 31. 2 Roll. Abr. 523. Cro. Eliz. 755. Carth. 143, 


by the Tender and Refuſal the Action is in ſuch Caſe barred for ever. 


12. But if only Damages are diſcharged by a Tender and Refuſal, thel.d. Raym. 


Plea of Tender ought to conclude with praying Judgment of the Damages: 354. 

1 Inſt, 207. 
Bro. Tout 
5 - temps priſt, 
pl. 24. pl 31. 2 Roll. Abr. 823. Salk. 623. Carth. 143. 


13. As the Damages barred by a Tender and Refuſal are only thoſeld. Raym. 
which are occaſioned by the Non- payment of the Debt, or the Non-per-254: Giles 
formance of the Duty, the Plea of "Fender in an Action of Aſumpſit muſt On 

p . "FR „ Salk. 623. 
never conclude with praying Judgment of the Damages: For as this 
Action is only to recover Damages, a Plea in Bar of the Damages would 
in Effect be a Plea in Bar of the Action. The proper Way of pleading a 
Tender in an Action of Aſumpſit is either to confeſs Damages to a certain 


Amount, and pray that the Plaintiff may proceed at his Peril for the 
| Reſidue; or to bring a Sum of Money into Court, and pray Judgment 


De ulterioribus Damnis. . 8 
14. It has been holden, that a Plea of Tender is an iſſuable Plea. 2 Barn. 296. 
N Pay v. 


3 | | | SS 3 Dearſley. 
15. But if a Judge's Order has, upon the Condition of pleading an iſſuable 145 EE 


Plea, been obtained for time to plead, a Tender cannot be pleaded: this not in C. B. 1 24. 
being an iſſuable Plea within the Meaning of ſuch Order. 1 Bara, 182, 
| | „ | 246. 


16. It 
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2 Barn. 296. 17. But if there be two Counts, this Court will give Leave to plead a 
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16 . (th) TENDER any zavcine MONEY 
2 Barn. 29t. 16. It has been refuſed by the Court of Common Pleas, to ſuffer the 
Alderſon v. General Iſſue and a Plea of Tender to be pleaded to the ſame Count; be- 
Dobbing cauſe theſe two Pleas are contraditory. 8 9 


Pitffeld v. 
More y. Trin. 
26 G. 2. 

1 Barn. 236. 
Reeves v. 


Probert. 


Tender to one Count, and the General Iſſue to the other. 


18. A Motion being made, that the Defendant might withdraw his Plea 
of Tender, and plead the General Iſſue, it was denied. And by the Court 


brought into Court, may be an Inconvenience to the Plaintiff. 


. Where Uncore priſt is pleaded. 


Bro. Tout 19. Wherever a Debt or Duty is diſcharged by a Tender and Refuſal, it 
temps priſt, is not neceſſary, in pleading the Tender, to plead Uncore priſt: Nay it 
roſs bi a, would be ſtrange for a Party to ſay, he is ſtill ready io pay a Debt, or to 
2 Roll. Abr. perform a Duty, of which he is diſcharged. _ | | 


$23. : . 
1 Inſt, 207. Cro. Eliz. 755. 1 Show. 129. 


Bro. Tout 20. But where a Debt or Duty is not diſcharged by a Tender and Re- 
temps priſt, fuſal, it is not enough, for the Party who pleads the Tender, to plead a 


2 5 £ . 2. Tender and Refuſal, but he mult allo plead Vncore prift. PE 


pl. 31. | EE | 
x Inſt. 207. 2 Roll. Abr. 523. Cro. Eliz. 755. 1 Show, 129. 

Bro. Tout 21, If any Service, which ought to have been done to a Lord at a Day 

2 priſt, certain, has been tendered at the Day, the Party who pleads this Tender 

the Service continues to be due, he muſt alſo plead that he is ſtill ready to 

doc it. e | | | | | 

1 Inſt. 207, , | , 

Bro. Tout a leſſer Sum at a Day certain, a Plea of Tender at the Day is not good; 


_ temps priſt, for as the leſſer Sum ſtill remains due, the Defendant muſt further ſay that 


12 Abr. he is ſtill ready to pay it. | 


$23, 634. EE 
Salk. 623. Ld. Raym. 254. 


Sid- 30. 
REP v. Money at a Day certain, but no Place was appointed for the Payment. 
This Plea was upon a Demurrer holden to be bad, for Want of pleading 
Up oo | Gn | . 8 

24. In an Action of Debt upon Bond, with Condition to pay Money to 


2 Show. 133. 0 
the Adminiſtrators of the Obligee within two Months after his Deceaſe, 


Lea v. 

Garret, 
| ters of Adminiſtration were granted within two Months after the Deceaſe 
of - the Obligee, and conſequently that there was no Adminiſtrator to re- 

ceive it. Upon a Demurrer this Plea was holden to be bad; becauſe as 
the Debt was not diſcharged, the Defendant ought to have pleaded, that 
he is ſtill ready to pay it. i ue PE OE 


25, But 


— The ſuffering of this, as the Money pleaded to have been tendered is 


muſt not only alledge, that he tendered the Service at the Day ; but as 


22. In an Action of Debt upon a Bond. conditioned for the Payment of 


23. In an Action of Debt upon a Bond, the Condition was to pay 


The Defendant pleaded, that the Plaintiff was not in England at the Day. 


the Defendant pleaded that he was ready to have paid it, but that no Let- 
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to ſatisfy the Demand of the Plaintiff, 


11 10 COURT vrox THE common RULE. (H) 17 
25. But if a Tender at the Day of Corn, or of any other Goods of a 9 Rep. 79. 


eriſhable Nature, be pleaded, with a Refuſal, there is no need to plead >. "th 


| Fro priſt; for as ſuch Goods may have periſhed, and if they have not, 1 laſt. 207. 
as it might have been an Expence to keep them, it would be hard to 


compel a Party, to be ready at all Times after the Tender and Refuſal to 


deliver them. 


26. The Doctrine of this Caſe ſeems to apply to all Kinds of Goods 
which are bulky ; for there muſt always be an Expence, 1n finding a 


Warehouſe for ſuch Goods. 


27. Uncore priſt may be pleaded after either a general or ſpecial Im- Dyer 300. 
| | | Sid. 364. 
12 Mod. 8, 354. Ld. Raym. 254, 


3- Where Uncore priſt together with Tout temps priſt is pleaded. 


28. Wherever the Debt or Duty ariſes at the Time of the Contract, and Salk. 622, 
is not diſcharged by a Tender and Retuſal, it is not enough for the Party hos OY 
who pleads a Tender, to plead the Tender and Refuſal with Uncore priſt; Ld. Ray rh 
but he muſt likewiſe plead Tout temps priſt, | | 254. | 

; | | = | Comb, 444. Carth. 413. 


29. In an Action of Aſſumpſit, for the Money due for Goods fold and 10 Mod. 8 f. 
delivered, the Defendant pleaded a Tender before the Action was brought, Whitlock v. 


and that he is ſtill ready to pay the Money. It was objected, that as the Wine. 


Money became due upon the Delivery of the Goods, the Defendant ought 
to have pleaded, that he has been at all Times from the Time of the Deli- 
very and is ſtill ready to pay the ſame. This was holden to be a material 


Objection. 


30. If the Defendant have pleaded Tout temps priſt, the Plaintiff may Ld. Raym. 
reply a Demand between the Time of the Contract and the Tender, and 254. Giles 
ſhew the Time of making it ; for he was not bound to alledge ſuch ſpecial 3 8 
Demand in the Declaration. | 1 | 


31. A Defendant, after a Nibil had been returned to the Original, came Bro. Tout 
at the Capias, and pleaded Touts temps priſt. It was holden, that as it temps priſt, 


appeared from the Return of Vihil, that he had not Conufance of the? 30. 
Original, the Plea was good: But that if he had had Conuſance of the 
Original he would, becauſe he did not plead Inſtanter, have been eſtopped 


to plead Tout temps priſt. | | 

32. Tout temps priſt may be pleaded after an Eſſoin caſt ; for, although 1 Inſt. 131. 
this Plea be a Kind of Imparlance, as the Eſſoin may have been caſt by a Bro. 3 
a Stranger, it is not clear that the Defendant had Conuſance of the pl 20. A N 


Writ. | | 2 Roll. Abr. 
5 523. 
33. It is laid down in divers Books, that Tout temps priſt cannot be Bro. Tout 
pleaded after a general Imparlance by the Defendant. 5 . priſt, 
S | | | pl. 27. 


Salk, 622, 12 Mod. 8, 72, 84, 354. Freem. 205. 


34. The Reaſon aſſigned in two Books, why the Defendant cannot plead 2 Mod. 62. 
Tout temps priſt after a general Imparlance by him, ſeems to be very con- e Wi 
clufive ; namely, that after he has defired to imparl before he anſwers toon 


the Declaration, it is a Contradiction to ſay, that he has been always ready 


35. But 


oa. > (H) TENDER AND srxInGrino MONEY 

1 Barn. 254. 35. But where a general Imparlance is given by the Plaintiff, the Court 

King v. will, within the firſt four Days of the next Term, that he may have an 

_— 4. Opportunity of pleading Tout temps priſt, make a Rule for the Defendant 
do plead a Tender as of the preceding Term. | | 

2 Barn. 288. 36. And if after a general Imparlance given by the Plaintiff, the Decla- 

Brown v. ration be delivered fo ſhort a Time before the Eſſoin Day of next Term, 


Hagan. that the Defendant's Agent has not Time to write into the Country, and 


temps priſt, : „ 
pl. 15. pl. 25. Curia For as the Debt or Duty continues, it is not enough for the Party, 


Hughes. 


2 Barn. 2795 receive Inſtructions ſo as to move the Court within the firſt four Days of 


* the next Term, the Court will, if the Application be as ſoon after the firſt 


four Days as it can conveniently be made, give Leave to plead a Tender 
as of the preceding Term. | 5 


37. It is not perhaps quite ſettled; but it ſeems to be the better Opini- 


on, that Tout temps priſt may be pleaded after a ſpecial Imparlance. 
Freem. 134. 38. In an Action of Aſſump/t the Defendant imparled ſpecially, Salvis 
— high omnibus Exceptionibus tam Brevi quam Narrationi ; and the Quettion was, 
whether Tout temps priſt could be pleaded aſter this Imparlance? It was 
holden, that it might. Em] „ 5 | 
39. It is in the general true, that Tout Temps priſt cannot be pleaded 
U 898 . IT 
40. But the Court will after a Demurrer, upon the particular Circum- 
ſtances of the Caſe, give a Defendant Leave to plead as of a former Term, 
- or compel a Plaintiff to declare as of a ſubſequent Term, ne” 
. 291. 41. A Declaration of Hilary Term being demurred to for Inſufficiency, 
Roberts v. the Plaintiff obtained a Judge's Order to amend, and in the Eafter Term 
following gave a Rule to plead. Hereupon the Defendant obtained a Rule, 
in order to have an Opportunity of pleading Tout temps priſt, that he might 


ration as of the Eaſter Term, 
4. Where a Profert in Curia is pleaded. : 


42. It is in the general true, that if a Debt or Duty be not diſcharged by 


ates r a Tender and Refuſal, the Tender muſt be pleaded with a Profert in 


pl. 31. pl. 41. who pleads the Tender, to plead a Tender and Refuſal with Uncore priſt, 


524. 


\ 


LA. Raym. thereof. 


Pl. 43. or with Uncore priſt together with Tout temps priſt, as the Caſe may re- 


8 f quire; but he muſt alſo bring the Money, or other Thing which has been 


12,0 d. 364. tendered, into Court, that the other Party may if he pleaſe accept 


83,254,643. | 
1 Barn. 181. Str. 638, 


i pay. 43. If a Defendant in an Action of Debt upon a Bond, with Condition 
„Lenin. for the Payment of a leſſer Sum at a Day certain, plead a Tender with 
1 r priſt, the Plea is not good without bringing the Money into 
Bo oury - -- 5 | 3 ; F | 

Bro. Tout 44- So in an Action of Debt for Morey due for Rent, if a Tender be 


temps priſt, pleaded with Uncore priſt together with Tout temps grit, the Money mutt 
71.45. be brought into Court. | ER „„ ny 8 


12 Mod. 354. 


Bro. Tout 45 It has indeed been holden, that if the ContraR be to pay Money at 


pl.6 f 2 a Place certain, it is not neceſſary, in Pleading a Tender, to bring the 
„P 35, Money into Court; becauſe the Paity is not bound, to pay the Money at 
any other Place, e 


46. But 


* 
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plead as of the Hilary Term, or that the Plaintiff might make his Decla- 5 
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INTO COURT UPON THE common RULE. (H}- --- 19 
6. But it ſeems to be the better Opinion, that it is not ſufficient for a Bro. Tout 


- 


N plead in ſuch Caſe, that he is ſtill ready to pay the Money at the —.— priſt, 
Place, for that he ought to bring it into Couit. | 4 Rel. Abe," 


| | | 524. 
„A Plea of Tender with a Profert in Curia is not good, unleſs the 
v. or other Thing tendered, be in Fact brought into Cut. 

48. A Defendant had pleaded a Tender of Money with a Profert in Str. 638. 
Curia: But it appeared, that the Money was not brought into Court. Pether v. 

Tt was holden, that the Plea was not good, and that the Plaintiff might Shelton. 

8 dgment. N ä . 
8 1 are ſeveral Avowries, againſt ſeveral Tenants, for the ſame 
Rent-charge, it is not neceſſary for every Tenant, who pleads a Tender, 
to bring the Money into Court. 5 

o. A Diftreſs being made upon ſeveral Tenants for one Rent- charge Ld. Raym. 
ifſuing out of the Lands holden by them all, every one brought an Action 429. Anon. 
of Replevin. As the Grantee of the Rent-charge made the ſame Avowry 
— againſt them all, each Tenant pleaded in Bar of the Avowry againſt him 
2 Tender with a Profert in Curia. The Court made a Rule, that the 
5 bringing in of Money upon one Avowry ſhould be good as to all the 
Avowries. > . | 
5 5 1. If the Thing, which has been tendered, be ſo heavy, that it cannot... Tout 
> conveniently be brought into Court, it is not neceſſary to plead a Tender temps priſt, 


with a Profert in Curia. | pl. 3. 
3 fe | 2 Roll. Abr, 824. 1 Barn. 200. 
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52. It muſt however in ſuch Caſe be alledged, that the Thing cannot, Bro. Tout 
by Reaſon of its Weight, conveniently be brought into Court. temps priſt, 
2 Roll. A l 524. 


—_— al AR 2 — 8 


(1) The Conſequences of a Profert in Curia. 


1. FT is in the general true, that if the Money, or other Thing which has 
| | been tendered, be upon pleading the Tender brought into Court, the 
Plaintiff is intitled thereto, although he ſhould afterwards be nonſuited, 
or there ſhould be a Verdict againft him. | | | | 

2. In an Action of Aſſumpſit the Defendant pleaded a Tender, and Str. 1925, 

brought four Guineas into Court. The Plaintiff replied a Demand ang Cox u. 
Refuſal ſubſequent to the Tender, Iſſue being thereupon joined; it was Robinſon, 
found for the Defendant. The Defendant afterwards moved to take the 
Money out of Court; but it was refuſed And by the Court==He has ad- 

mitted that this Money was due to the Plaintiff; and he is no more intitled 

to have it again, than if it had been brought into Court upon the common 

Rule, and ſtricken out of the Declaration, 

3. There is perhaps no Caſe of Nonſuit, which is expreſsly to this 
Point. | | | 
4. But it is laid down, that, if after Money has been brought into Court Salk. 997. 
upon the common Rule, the Plaintiff be nonſuited, he is intitled to the Elliot v. 
Money; and it ſeems as reaſonable, that the Plaintiff ſhould be intitled Callow. 
to it, after having been nonſuited in the Caſe of a Tender with a Pro- XP. 2 Pr. 

. . 4 3 Rs : 2 | +» D. 30. 

fert in Curia, as in the Caſe of bringing in Money upon the common 
Rule. FP — | | 
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20 TENDER AUD prINGiNG MONEY 5 
1 laſt. 20. 5. If the Plaintiff take Iſſue upon the Tender, and it be found againſt 
Bro. Teut him, the Defendant ſhall have the Money again; for it was at the Plain- 
temps priſt, riffs Peril to take an Iſſue, by the finding of which his Refuſal is become 
5 g Matter of Record. = 8 | | 
Salk. 597. 4 * „ 1 A 
6. In any Caſe, wherein the Plaintiff is intitled to the Money, or other 
Thing, which has upon a Plea of "Tender been brought into Count, he 
muſt, in Caſe he does take it out of Court, pay the Defendant Colts. ET 
7. If a Plaintiff have proceeded in his Suit, after Money was brought 
into Court upon a Plea of Tender, he cannot afterwards take the Money 
out of Court, without the Leave of the Court. | 
2 Barn. 289. 8. The Plaintiff, aſter replying to a Plea of Tender, took the Money 
Hill v. which had been brought in, out of Court, and entered an Acquittal. It 
Williams. as holden, that as the Replication amounted to a Refuſal of accepting 
the Money, the Plaintiff could not afterwards take it out of Court, and 
| enter an Acquittal, without Leave of the Court. | : 
2 Barn. 289, 9. But the Court will always give a Plaintiff Leave, to do this upon 
£68 paying the Defendant Coſts © 5 | 
Cro. Ja.126. 10. If the Plaintiff take the Money, or other Thing which has been 


ILA. Raym. brought in, out of Court, he cannot afterwards proceed tor Damages, on 


043) 774+ the Account of a Demand ard Refuſal ſubſequent to the Tender: For as 
the Judgment, which ought in ſuch Caſe to be entered up, is guod the 
Defendant eat inde ſine Die, the Plaintiff is barred from having Judgment 
of the Principal; and a Man cannot proceed for Damages merely acceſſary, 

after being barred of the Principal, in any Action except an EjeQment, 
wherein the Term expires pending the Action. 


1 1 * J 4 


(k) Ok bzinging Money into Court upon the 
5 Common Rule. 


1. a cannot be brought into Court upon the common Rule, 

Ne without Leave of the Court. | 3 5 

5 2. The Practice, of giving Leave to bring Money into Court upon the 

common Rule, is not very antient. N 1 _ 

Salk. 597. * 3. Holt Chief Juſtice is reported to have ſaid, that he remembered the 
. ., Tune, when Motions for Leave to do this were firſt made. | | 


Str. 78). 4+ The Practice was introduced, for the Sake of giving a Party, who 


Wes: had never had it in his Power to make a Tender, or had neglected to make 
"one, an Opportunity of ſatisfying the Debt for which an Action had been 
commenced z and likewiſe to deliver him from the Difficulty of pleading 
the Tender, if he had made one. . . | 
Bund. 28,4, 5. Money cannot be brought into a Court of Equity, but a Tender may 
| be relied upon in the Anſwer to a Bill in Equity, 1 | 1 
6. The Sum of Money, which is to be brought into Court upon the 
common Rule, is always mentioned in the Rule. 5 N | 
7. Money cannot be brought into Court upon the common Rule after 
the Defendant has pleaded. „„ | 5 
8. If a Party have obtained the common Rule to bring a ceitain Sum of 
Money into Court, the Court will not give him Leave, after having plead- 
ed, to bring in more Money than is mentioned in the Rule. DER 
2 Barg. 233. 9. A Detendant, who had obtained the common Rule to bring Seventy- 


enn v. 


n nine Pounds and one Shilling into Court, afterwards moved fog Leave to 


bring 
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upon one Count, to plead to another, and to demur to the third. 


Iro COURT upon THE COMMON RULE. (K) 


bring in one Pound and four Shillings more: But it appearing that he had 


pleaded, the Court refuſed to give Leave to do this. 


10. A Defendant, who had obtained the common Rule for bringing 1 Barn. 102, 
h '| he Swan v. 


Freeman. 


Money into Court, brought the Sum therein mentioned into Court. 
Plaintiff refuſed to accept thereof; and Iſſue was joined in the Action. 


Afterwards the Defendant applied for another Rule, to make an Addition 


to the Sum brought in. No Rule was granted. And by the Court This 


was a Subterfuge of the Defendant, to try if the Plaintiff would accept 


leſs than is due, and as this would not do, he now wants to bring wore 
Money into Court, which the Court never gives Leave to do after Iſſue is 


Joined in an Action. 


11. If there are three Counts in a Declaration, the Defendant may have ; Barn. 232, 


a Rule to bring Money into Court upon one, and plead to the other two. Hellier v. 


21 


12. But he cannot in ſuch Caſe have a Rule, to bring Money into Court Rep. of Pract. 


13. The common Rule for bringing Money into Court is very ſeldom 


granted, without annexing the Condition of paying Coſts. 
14. But as the old Form of the common Rule for bringing Money into 

Court is not compulſory, as to the Payment of Colts, in Caſe the Plaintiff 
| ſhall think proper to accept the Money, the Court of King's Bench, in 


which Court the old Form is ſtill adhered to, will not grant an Attach- 


ment for the Non- payment of Coſts. 
156. In an Action of AHumpſit the Defendant brought eight Pounds into Str. 12 20. 


in C. B. 48. 


Court, upon the common Rule. The Flaintiff took it out, and after taxiag Hand. ». 


Coſts demanded them. As theſe were not paid, he went on to Trial, and Pineiy. 
obtained a Verdict for ſeven Pounds eighteen Shillings. It was inſiſted, 
that as the Plaintiff was over-paid by the Money taken out of Court, he 


ought not to have Colts of the Proceedings ſubſequent to the bringing of 


it in: But the Court held, that this Cale was to be conſidered, the i erms 


of the Rule not having been complied with, as if no Rule had been made ; 


and that in ſuch Caſe it is not uſual to grant an Attachment, but the 


Plaintiff, as the Rule is only a conditional one, may go on. The Poſtea 
was ordered to be delivered to the Plaintiff: But it was ordered, that he 


| ſhould upon taking out Execution deduQ for the Money he had taken 
out of Court. „55 5 „ 
16; The old Form, of the common Rule for bringing Money into Court, 2 Barn, 225. 
ha ving been adjudged by the Court of Common Pleas defective, for Want 
of being compulſory upon the Defendant as to the Payment of Coſts, in 
Caſe the Plaintiff ſhall think pioper io accept the Money, it has been 
. of late Years altered, ſo as to be compulſory ; and conſequently, an 


Attach:nent againſt the Defendant may be had in that Court, it the Coſts 
are not paid. | — | | 
17. A Caſe may be ſo circumſtanced, that the Court will give Leave to 


bring Money into Court upon the common Rule, without annexing the 
Condition of paying Colts, ja Caſe the Plaintiff ſhall think proper to ac- 


cept the Money. 


18. In an Action of Debt for Rent it appeared, that there had been a Ms., Rep. 

Tender of the Rent before it was due; that the Plaintiff had kept out of Johnſon v. 
the Way all the Day on which it did become due, in order to deprive the 
Defendant of an Opportunity of tendering the Rent that Day; and that in K B 


Holditch 
Eaſt. 31 Geo. 


the Action was commenced the next Day. The Defendant, who had , Bur. 378. 


before obtained the common Rule to bring Money into Court with Coſts, S. C. 


in Caſe the Plaintiff ſhall think proper to accept the Money, afterwards 


obtained another Rule, that the Plaintiff might inſtead of receiving Coſts 
pay the Defendants Coſts. The latter Rule was afterwards diicharged. Bur 
ſo much of the former Rule as related to Coſts, was diſcharged likewile. 


19. And by Lord Mansfield Chief Juſtice—Upon the particular Cir- 


coumſtances of a Caſe, the Court has a Power, although the general Kule 
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TENDER any BIN CIN O MONEY 
be otherwiſe, to give Leave to bring Money into Court upon the common 
Rule without Coſts ; and the preſent, wherein the Plaintiff kept out of 
the Way on purpoſe to avoid a Tender of the Rent, 1s a proper Caſe to 

give ſuch Leave in. It is in the general of Courſe to allow Coſts, where 
Leave is given to amend : But the Court may, upon the particular Circum- 
ſtances of a Caſe, give Leave to amend without Coſts. 


ba 


20. And by Denniſon Juſtice—The Court has certa1 
The Juſtice of a particular Caſe requires it, to diſpenſe with a Part of 
one of its Rules, which can only be adapted to general Caſes. Be. 

21. And by Fofter Juſtice—There is perhaps no Caſe, where Coſts are 


Cale may be fo circumſtanced, as to make it proper for the Court to grant 
a new Trial, without annexing the Condition of paying the Coſts of the 
former Trial. 5 „ ED, 5 
22. And by Wilmot juſtice — The Circumſtances of this Caſe are ſo pe- 
culiarly hard, that the Court ought to go as far as by the Rules of Law it 
can in granting Relief. If the ficſt Application had been for Leave to bring 


been for giving it; and I fee no Reaſon why it thould not be now given, 


pe en EET 


(L) At what Time Money may be bzought into 
Court upon the common Rule. 


: 5 Deſendant is not ſo in Court, until Bail is put in, as to be able 
7 Mod. 140. 
Anon. 
0 mon Rule. | | 5 . 
2. The Court will in ſome Caſes give a Defendant Leave to withdraw 
his Demurrer, and bring Money into Court upon the common Rule. 


2 Barn, 134. 3. The Defendant having demurred to the Declaration, and aſſigned for 


Littlebale v. Cauſe the Want of Pledges, the Plaintiff joined in Demurrer. The Defen- 
Boſanquet. dant afterwards moved for Leave to withdraw his Demurrer, and to brin 


Money into Court upon the common Rule, which was granted. 
1 Barn, 197. 4. Money may be brought into Court upon the common Rule, at any 
Anon. Time before the Defendant has pleaded, although the Rule for pleading 


| 398. | 6. The general Rule 1s, that although a Defendant have obtained the 
| common Rule for bringing Money into Court, he cannot bring the 


Money in after he has pleaded, 5 
1 Barn. 200. 6. The common Rule for bringing Money into Court was diſcharged, 
Straphon v. becauſe the Defendant did not bring in the Money before he pleaded. 
Thompſon, _ $ | . | be 33 
Hil. 11G. 2. 


2 Barn, 275. af a | 
Salmon v. and to bring Money into Court upon the common Rule, and plead 


Aldrich, the general Iſſue, it was refuſed. And by the Court—We never make a 
Hil, 16G. 2. Rule for bringing Money into Court, after the Defendant has pleaded, 
without the Conſent of the Plaintiff 5 
8. But the Court wilt ſometimes give Leave to withdraw a Plea, and 
bring Money into Court upon the common Rule. 5 
1 Barn. 258, 9. A Motion was made for Leave to withdraw the General Iſſue, and 


Uſher . after bringing Money into Court upon the common Rule to plead the 
Fdmunds, 
Mich. 136.2. 

| moved 


nly a Power, where | 


more generally given, than upon the granting of a new Trial.; and yeta 


Money into Court upon the common Rule, without Coſts, I ſhould have 


to move for Leave to bring Money into Court upon the com- 


7. A Motion being made, for Leave to withdraw a Plea of Tender, 


ſame de novo, the Defendant's Attorney being dead, before Leave was 
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inro COURT uro THe common RULE. 23 
moved for, as his Client had deſired it might be, for bringing in 
Money, and the Attorney's Clerk having delivered the Plea by Miſtake. 

Leave was afterwards given. And by the Court—The general Rule is 
againſt giving Leave to do this: But in a Caſe like the preſent, the gene- 
ral Rule ought to be diſpenſed with, _ | 

10. Since this Caſe, which ſeems to have been determined upon the 
particular Circumſtances thereof, the Practice has been, to give Leave to 
withdraw a Plea, and bring Money into Court upon the common Rule, 
although there be no particular Circumſtance in the Caſe. 

11. The Court of King's Bench granted a Rule to withdraw the Plea of Str. 1251. 
the General Iſſue, in order to give the Defendant an Opportunity of bring- e v. 


1 | | n the common Rule. 88 
ing Money into Court upon the co n Trin a1. 


12. And a Rule of the ſame Kind has been granted in the Court of2Barn.Suppl 
Common Pleas _ ES | OO 43. Phillips 
| 4 | V, Barker, 


Hil. 29G. 2, 


13. But whenever ſuch a Rule is granted, the Court will take care that Str. 1271. 
the Plaintiff ſhall not be thereby delayed; and in order to prevent this, itz Barn. 
is, wherever the Caſe requires it, made a part of the Rule, that the De- Suppl. 43. 
fendant ſhall take ſhort Notice of Trial. | | | 
14. Money cannot be brought into Court upon the common Rule, 2 Barn. 232. 
after a judgment has been regularly ſigned- | | Rep. of Pr. 
e | | in C. B. 65. 
15. After a regular Judgment had been ſet aſide, upon the uſual Terms, Barn. 200. 
of payings Coſts, and pleading the general Iſſue, the Court was moved, Burgeſs v. 
for Leave to bring Money into Court upon the common Rule. No Rule Pollamoun- 


woas made. And by the Court—Leave is never given to bring Money *©* 


into Court upon the common Rule, after a Judgment has been regularly 


— . hw 


— 


— 


(M) Df pleading where Money has been bꝛought 
into Court upon the Common Rule, 


1. IT has been holden, that a Defendant, who has obtained the com- 

1 mon Rule for bringing Money into Court, can only plead the Ge- 

neral Iſſue. | 5 1 | | 
2. After Money had been brought into Court upon the common Rule, 1 Barn. 2.48, 
the Deſendant obtained a Rule to plead double, Non afſumpfi; and Mon 249. Buck 
aſſumpſit infra ſex Annos. The Plea was afterwards tet «fide. And by the?: Warren, 
Court—A Defendant can in ſuch Caſe only plead the General Hue. TORR. 

3. But the contrary has been fince holden. Bs 

4. In an Action upon the Cafe, wherein Money had been brought into, Barn. 232. 
Court upon the common Rule, Leave was given to plead the General Iſſue, Hellier v. 


the Statute of Limitation, and a Sett-off. e 
| 1 | Trin 216.2. 


* 


5. After an Executor had obtained the common Rule for bringing Mo- Barn. 234. 
ney into Court, Leave was given to plead Plene adminiſtravit together Auſtin v. 
with the General Iſſue. | Rols, 

| = 3s | | | Hil. 23G. 2, 

6. It is in the General true, that the Defendant cannot bring Money in- 
to Court upon the common Rule, as to Part of the Plaintiff's Demand in 

one Count, and plead as to the Refidue of the Demand. 

| | 7. To 
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2 Barn. 232. 


24 Fg TENDER AND BRINGING MONEY - 
12 Mod. 9e. 7. In an Action of Trover for a Bill of Exchange for a hundred Pounds 


- Burman v. the Defendant moved for Leave to bring fifty Pounds into Court, and have 
Shepherd. that Sum ſtricken out of the Declaration; and to plead Not guilty as to 
A ls the Refidue. No Rule was made. And by Holt Chief Juſtice—lt may 


happen, that the Plaintiff has a good Cauſe of Action for Part of his De- 


mand, and a probable one for the Reſidue; in which Caſe it would be 


very hard, to ſtrike the former out of the Declaration, and put him to try 
the latter at the Peril of Coſts. Ss | „ . 
12 Mod. ge. 8. In an Action of Cavenant ſeveral Breaches were aſſigned, one of which 
Pawlet v. was the Non-payment of Rent. The Court was moved, that upon bring- 
Heatfieid. ing ten Pounds into Court, the Breach, as to the Non- payment of Rent, 
might be ſtricken out of the Declaration, and that the Defendant might 
| plead as to the Reſidue. , No Rule was m:de And by the Court—W hen- 
ever it appears that the Plaintiff has a Jult Cauſe of Action as to one 
Thing, we will not put him to try another at the Peril of Coſts. 

9. But if there are two or more Counts in a Declaration, the Defendant 
may have the common Rule to bring Money into Court as to one or more 

of them, and to plead as to the other or others. | 


Fg 


Hallet.. two of them, and had Leave to plead the General Iſſue, the Statute of Li- 
| mitation, and a Set-off, as to the others. OTE 
Rep.ofPratt. 11. If a Defendant have obtained the common Rule for bringing Money 


in C. B. 48. into Court upon one Count, he cannot demur to any other Count in the 


OT v. Declaration ; for the Deſign, of permitting Money to be brought into 

Obe. | Court, is to put an End to the Cauſe, __ | 5 5 
B 12. If the Plaintiff, where the common Rule for bringing in Money 

2 Barn 232 8 prongs Br 

Hellier v. upon ſome Counts in a Declaration has been made, think proper to accept 

Hallet. the Money, he is intitled to Coſts upon all the Counts. COT Ely 


— j . 


(N) The Conſequences of bringing Money into 


Court upon the common Rule. 


1. Wen Leave is given to bring Money into Court upon 


the common Rule, Part of the Rule is, that unleſs the Plaintiff 


ſhi]l accept thereof together with Coſts to the Tine of bringing it in, in 
full Diſcharge of the Action, the ſax{ Money to be paid to the Plaintiff, 
and to be ſtricken out of the Declaration ; and upon the Trial of the Iſſue 
the Plaintiff thall not be perwittcd to give any Evidence as to the faid 
Money. | DO 1 | 3 | 
2. A Plaintiff is in alinoit all Caſes intitled to the Money brought into 
Court upon the common Rule. 1 8 | : ; OY 
Salk. $57. 3. After ten Pounds had been brought into Court upon the common 


F in. Rue the Plaintiff was nonſuited. A Queſtion hereupon aroſe, Whether 


2 the Plaimiff was intitled to have the Money out of Court? It was holden 
Rep. Of ET. that he was. And by the Coyrt--So much the Defendant has by bringing 


e. 3” it into Court admitted to be due. 


» Barn, 230. 4 Upon a Motion ia Arreſt of Judgment the Judgment was arreſted ; 


K chicham. Qgurt upon the common Rule, ſhould be paid to the Plaintiff. 


Dder v. yet the Courtorcered that a Sum of Money, which had been brought into 


5. But 


10. In an Action upon the Caſe, wherein there were nine Counts, the 
Hellier v. Defendant obtained the common Rule to bring Money into Court upon 


7 
BE 


1nT0 COURT UPON THE COMMON RULE. (N) 25 
5 But if a Suit abate by the Death of the Plaintiff, the Court has not 1 Barn. 199. 
yet gone ſo far, as to order the Money, which had been brought into Court 222 v. 


upon the common Rule, to be paid to his Executor. rr 

I | 5 | | | Suppl. 40. 
6. As the Court will not however, eyen in ſuch Caſe, order the Money, 1 Barn 199. 

which was brought into Court to the Plaintiff's Uſe, to be paid out again z Barn. 

to the Defendant, the 5 Way is, for the Defendant to content, Suppl. 41. 

that, upon an Undertaking by the Executor of the Plaintiff not to bring 

another Action for the ſame Cauſe, the Money may be paid to him: For if 

a new Action be brought by the Executor, the Defendant muſt apply to 

have the Money, which is in Court, transferred for Payment in this Action, 

and muſt pay Coſts therein. | | 

7. Although a Plaintiff has proceeded in his Suit after the bringing in 1 Barn. 198, 

of Money upon the common Rule, he may afterwards have a Rule to ſtay 221: 


his own Proceedings, and take the Money out of Court. —I_g 230, 


8. The Defendant had brought Money into Court upon the common 2 Barn. 235. 
Rule. The Plaintiff, refuſing to accept thereof, delivered an Iſſue with Batev. 
Notice of Trial for the next Aſſizes: But he afterwards countermanded the Crane. 
fame. In the next Term the Defendant ſerved him with a Rule, to enter 
the Iſſue upon Record, Hereupon a Rule was made, that the Plaintiff 
might take the Money out of Court, with Coſts to the Time of bringing 
It in. TS | | 

But wheneyer fuch a Rule is made, the Plaintiff muſt pay the Defen- 1 Barn. 98. 
dant his Coſts ſubſequent to the Time of bringing the Money into Court; 201. h 

and it is uſual to make it Part of the Rule, that ſuch Coſts ſhall be paid * Barn. 230, 
out of the Money which has been brought in; and if the Money in Court 35. 
be not ſufficient for this Purpoſe, that the Plaintiff ſhall make good the 
Deficiency. 5 or. 5 | 

10. If Money has, in an Action againſt an Executor, been brought into Rep. of Pr. 
Court upon the common Rule, and the Plaintiff be afterwards nonſuited, in C. B. 5. 
or there be a Verdict againſt him, the Defendant ſhall have the Money Anon. 
out of Court again; becauſe, being an Executor, he might not know, 
whether his Teſtator was indebted to the Plaintiff or not. | 

11. A Defendant, who h:s brought Money into Court upon the com- gtr. 1027, 
mon Rule, is not intitled to have it out of Court again, although there be Box v. Ro- 
a Verdict for him: For he has admitted the Sum brought in to be due to binſan, Rep. 
the Plaintiff, and ſo much has been ſtricken out of the Declaration. 5 Pr. in C. 

12. If a Suit abate, after Money has been brought into Court upon the “ 
common Rule, by the Death of the Defendant, his Executor is not in- 
titled to have the Money out of Court again. 

13. Although the Plaintiff is intitled to the Money, which has been 1 Barn. 199. 
brought into Court upon the common Rule, it is uſual for the Court, if Anon. Rep. 
there be a Verdict for the Defendant, to order it, provided the Sum do not 2 Is 
exceed what is due to the Defendant for Coſts, to be paid to him on Ac- © * hog 
count thereof, ; ep 

14. A Motion was made upon an Affidavit that the Defendant was dead, 1 Barn. 197. 
ta have ten Pounds, which had been brought into Court by him upon the Knapton v. 
common Rule, paid out of Court to his Executor: But it was denied. ork 
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Bro. Tend. 


pl. 22. 
5 Rep. 28. 
Hob 207. 
12 Mod. 
414. | 


Leon. 17. 
ringe v. 
Lewes. 
12 Mod. 
314. 


5 Mod. 29. 
Anon. 


Salk. 596. 


2 Barn, 198. 
Barn. 197. 


Brvan v. 
Hol'owav, 
Str. 769. 
Cruchficld 
. Scot. 


| TENDER anD BIS IN MONEY. 
(o) In what Caſes a Tender map in the general 
be made, or Poney map be brought into Court 


1. ITHERTO Tender and bringing Money into Court upon the com- 
H mon Rule have had a diſtinct Conſideration : But it may be as 


well to treat of them, under this and the following Head, jointly: Be- 
cauſe the greater Part of the Matter, which falls properly under theſe two | 


eads, is ſo blended in the Books, that it cannot, without ſome Difficulty 
and much Repetition, be ſeparated ; and perhaps the Separation would not 
in the leaſt tend to the Illuſtration of either Subject. | „„ 
2. It is in general true, that whenever one Perſon has a Right to a cer- 
tain Debt or Buty from another, a Tender may he made. ED 
3. This might be illuſtrated by an Infinity of Caſes: But the Reaſon of 
the Thing; namely, that it ſhould not be in the Power of one Man to 


yex anqther, by ſuing for a certain Debt or Duty which the other has of- 
fered to ſatisfy, ſpeaks ſo ſtrongly, as to make it unneceſſary to adduce 


wt} & her 5 | 5 ; 2 
4. It will moreover in treating of Tender in particular Actions appear, 
that in almoſt eyery Inſtance where a Tender cannot be made, it is owin 
to the Uncertainty of the Debt or Duty, that it cannot in ſuch Inſtance be 
made. F „ 

5. But although a Tender may be made in every Caſe wherein the Debt 
or Duty is certain, it is not neceſſary to make one in eyery ſuch Caſe. 


to pay a Sum of Money, or an Annuity, neither of which was before due, 


a Tender muſt to ſave the Penalty of the Bond be made: But if the 


Duty precede the Obligation, as where a Bond is with Condition to pay a 
ent- charge, which was before due, no Tender is neceſſary; for it is ſufh- 


cient, that the Party be ready to pay this when it is demanded upon the 


Land. | | 


2 9 


7. So if an Executor enter into a Bond, with Condition to perform a 


Will, he is not thereby bound to tender a Legacy given by the Will: But 


the Legacy remains as it was before payable upon Requeſt. | 
8. In almoſt every Action, wherein a lender might before it was com- 
menced have been made, Money may be brought into Court upon the 


. 1 


common Rule. 5 | es, | 
9. It was formerly holden, that Money could not be brought into Court 
upon the common Rule, in an Action wherein an Executor or Adminittra- 
tor was Plaintiff ; becauſe neither of theſe is liable to Colts — - 


10. Afterwards the Practice was, in an Ad ion brought by an Executor 
or Adminiſtrator, to make a Rule upon the Plaintiff, to thew Cauſe why 


he ſhovid not accept the Debt and Coſts. 
11. But it has ſince been holden, that Money may be brought into Court 
upon the common Ry'e, where an Executor or Adminiſtrator is Plaintiff ; 
for that, a though the Plaintiff cannot be thereby made liable to pay Coſts, 
he ought to be prevented from obtaining Coſts, ſubſequent to the Time 
of bringing in the Morey, . „ „„ 
12. The common Rule for bringing Money into Court, may be had in 
ſome Caſes where no Tender could have been made. oF Og 
'3. Ii a Sum of Money be given, as a Penalty, by a Statute to any 
Perſon who will ſue for the ſame, an Offender apainſt the Statute is liable 


to pay the Money to the Perſon who does ſue for it: But no Tender could 


have 


6. If the Obligation precede the Duty, as where a Bond is with Condition 


e 


ie 
. 


52+ 


1inro COURT vrox THe common RULE. 27 

have been made in this Caſe ; becauſe a Tender can never be made afier 
an Action is commenced, and it could not be known, until the Action was 
commenced, that the Offender would have been liable to pay the Money 
to the Perſon who has brought the Action. | | | | 

14. But the Court will, after an Action is commenced for a Sum of Str. 1217. 
Money, given as a Penalty by a Statute, give Leave to bring Money into wok qui- 
Court upon the common Rule. 1 


————_— 


„„ 


1 


S) Df tendering and bringing Money into Court 
upon the Common Rule in particular Actions. 


1. In an Action of Aſump/it. 


upon the common Rule in an Action of Miumpſit: Becauſe the Da- 
„which may be recovered in ſuch Action, ate for the moſt Part 
uncertain. „ | | 

2. In an Action of Mfumpſit againſt a Maſter of a Ship, for Damages MS. Rep. 
ſuſtained by his not delivering ſome Jars of Oil faſe, and in as good Condi-Eaſt. 30 G. 2. 
tion as he received them, a Motion was made for Leave to bring Money eee 
2 | , Hampton. 
into Court upon the common Rule, at the Rate of Sixpence per 125 No 
Rule was made. And by Lord Mansfield Chief Juſtice. Wherever in an 
Action of Aſſumpſit, the Damages are as in the preſent Caſe uncertain, the 
na, never gives Leave to bring Money into Court upon the common 

ule. . 

3. It is laid down in one Caſe, that Money may be brought into Court , Mod. 14r. 
upon the common Rule in an Action of Mumpſit upon a Count for a Anon. 
Mutuatus. 3 Dot | | | Hil. 1 Ann. 

4. But in a latter Caſe, where an Action was brought upon a Bill penal, 2 Barn. 228. 
and a Count was added for a Mutuatus, it was holden, that Money could Sy v. 

| - | 14 | aunders, 
not be brought into Court _ the common Rule 4 8 this Count. Lag. 5082. 

5. It was formerly holden, that no Tender could be made in an Action Ld. Raym. 
of Aſſumqpſit upon a Count for a Quantum meruit, by Reaſon of the Un- 255+ Gyles 
certainty of the Damages which may on ſuch Count be recovered. e 

6. A Motion being made, for Leave to bring Money into Court upon 12 Mod. 
the common Rule, in an Action of Mfumpſit wherein there was one Count 187. 
upon an Ind. bitatus Aſſumpſit, and another upon a Quantum meruit, the _ Ts 
Court gave Leave to do it as to the former Count, but nor as to the latter. FT 
And by the Court Who can tell what a Man deſerves till it be tried? 

7. But it has been ſince holden, that a Tender may be made in an Action Str. $56. 
of Mumpſit upon a Count for a Quantum meruit ; and it follows of Courſe, Jobnſon v. 
that Money may now be brought into Court in an Action of A ſumpſii upon Lancaſter. 
a Count for a Quant um meruit. : 81 

8. A Tender may be made in all Cafes in an Action of M ſumpſit upon a galk. 23. 

Count for an Indebitatus Aſſumpfit ; becauſe the Damages which may be Hard'sCaſe. 


recovered on ſuch Count are always certain. | Salk. 597. 
1 N ER . „ z 4 4 a = 5 6 Mod. 128. 


1 is in the general true, that Money cannot be brought into Court 
ma 
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5 (e) TENDER ano D 0 MONEY | 


a, Ta an Action upon the Caſe. 


9. Money cannot be brought into Court upon the common Rule in an 
Action upon the Caſe ; becauſe the Damages which may be recovered in 

this Action are uncertain. TOES „% 
Str. 787. 10. It has been holden, that Money cannot be brought into Court upon 
White v. the common Rule, in Action upon the Caſe for immoderately driving a 
Woodhouſe. fired Chaiſe. BBG! . 1 
Str. 9s. 11. la an Action upon the Caſe for Dilapidations, the Court refuſed to 
Squire v. Jet Money be brought in upon the common Rule. N | 
Ls bas 12. By the 11 C. 2. c. 19. far. 20. a Tender may be made, before the 
Commencement of an Action upon the Caſe, for any unlawful AQ done by 
a Perſon who has diſtrained for Rent juſtly due. | | 
13. By the 17 C. 2. c. 38. par. 10. a Tender, may be made, before the 
Commencement of an Action upon the Caſe, for any Irregularity in dil- 
training for Money juſtly due for the Relief of the Poor. DO | 


3. In an Action of Covenant. 


iVentr.356. 14. It is in the general true, that Money cannot be brought into Court 
Shoe, o, upon the common Rule in an Action of Covenant; becauſe this Action 
1500 6139. does in the general ſound in Damages. 5 : 
11 Mod. 270. 15. In an Action of Covenant for not doing Repairs it was holden, that 
N 6. Money could not be brought into Court upon the common Rule, the De- 
ep mand being in ſuch Cafe uncertain. : 156 | 
16. But wherever the Damages ſuſtained by the Breach of Covenant 

* certain, Money may be brought into Court upon the common 
| _—_— 7: | fo | | | 
Salk. 896. 17. If the Breach aſſigned in Action of Covenant be Non-payment of 
Anon. Rent, Money may be brought into Court upon the common Rule : The 
Demand being in ſuch Caſe certain. | ER Tn : 
- 2 18. In an Action of Covenant the Breach aſſigned was the not having 
a Hough dreſſed Corn well, and the Damages were alledged to be eleven Pounds. 
r Upon a Motion to bring this Sum into Court upon the common Rule. 
the Counſel for the Plaintiff conſented thereto; and admitted, that the 
Demand was in this Caſe as certain, as if the Action had been for the 

Non- payment of Rent. 5 | Ts . 

_ wag 19. ln an Action of Covenant upon a Charter-party'one Breach aſſigned 
The pen Was, the Non-payment of Money due for Freight; another was, the Non- 
India Co. payment of Money due for Demorage. A Rule was made for bringing 
Hit. 18. 3. Money into Court upon the common Rule, as to theſe two Breaches. 
in K. B. And by Lord Mansfield Chief Juſtice—The ſenſible Diſtinction in ſuch 
8 el 1129: Cafe is, that, if the Sum of Money, which ought to be recovered, may be 
| aſcertained by Computation, Leave ought to be given to bring Money into 
Court: But where the Sum of Money cannot be aſcertained by Computa- 
tion, but does in ſome Meaſure depend upon the Judgment of a Jury, it is 
reaſonable that the Plaintiff ſhould be at Liberty to have ſuch Judgment, 
without being liable to Coſts, in Caſe it ſhould be againſt'him. | 


— 
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4. In an Action of Debt. 


1 It is in the general true, that Money cannot be brought into Court 
upon the common Kule in an Action of Debt. | 
= If an Action of Debt be brought upon a Judgment, the Court will © Mod. 60. 


21. 11 | p . Burridge v. 
not permit Money to be brought into Court upon the common Rule. 8 
; 7 Mod. I 14. 


the common Rule in an Action of Debt upon Articles, it was refuted. Anon. 
And by Holt Chief Juſtice -I neyer knew this allowed to be done in 

ſuch Caſe. | „ | EE 

23. A Defendant had obtained the common Rule for bringing Money 2 Barn. 231. 
into Court, in an Action of Debt for the Penalty of a Charter-party: Yeoman, 
But it was afterwards diſcharged, as being contrary to the Courſe of the Roſs. 
1 „„ | | 

24. In an Action of Debt for Goods ſold, the Court refuſed to let Str. 890. 
Money be brought into Court upon the common Rule. by ae. 
| lione. 


. 


25. But in ſome AQions of Debt, Money may be brought into Court 
upon the common Rule. 


26. It is uſual to allow Money ta be brought into Court upon the com- 1 Barn. 198. 
mon Rule, in an Action of Debt for Rent. Din v. 
| 25 Salk. 596. 


27. In an Action of Debt, wherein there was only one Count, for a Sr. 1277. 
Penalty of five Pounds given by a Statute, the Court gave Leave to bring Webb qui- 
the five Pounds into Court upon the common Rule, OT TO 
28. In a very late Caſe, there was in an Action of Debt one Count for MS. Rep. 
twenty Pounds, on Account of the Defendant's having had four Partridges Eat. 316.2. 
in his Cuſtody; and another Count for other twenty Pounds, on Account aka Jul 
of his having expoſed four Partridges to Sale, A Motion being made to Keene. 
pay twenty Pounds into Court upon the common Rule, Leave was given 
ſo to do. 1 | | | 
29. Money could, even before the Statute, have been brought into) Mod. 141. 
Court upon the common Rule, in an Action of Debt upon a Bond for the Anon. 
Payment of a leſſer Sum; nay, it is faid by Holt Chief Juſtice, that the?*, 
firſt Inſtance of giving Leave to biiog Money into Court, was in an Ac- 
tion of Debt upon a Bond for the Payment of a leſſer Sum. 

39. But the Court never gives Leave to bring Money into Court upon i:Mod 598. 
the common Rule, in an Action of Debt upon a Bond of Indemaity, or a Coke v. 
Bond for the Performance of a collateral Agreement. _ + Heathcot. 
31. Heretofore the Defendant, in an Action of Debt upon a Bond for Saik. 597. 
the Payment of a leſſer Sum, who had obtained the common Rule for Anon. 
bringing Money into Court, muſt have brought in the whole Penalty of | 
the Band. Bn | „„ 
32 This Hardſhip is remedied by the 4 Anne, c. 16. par. 13. it being 
thereby enacted, That if pen.ing an Action upon a Bond, with Condi- 
* tion to be void upon the Payment of a leſſer Sum, the Defendant ſhall 
bring into Court all the principal Money and Intereſt due and Coſts, the 
* ſaid Money ſhall be taken to be a full Satisfaction of the ſaid Bond, 
. _ my Court ſhall give Judgment to diſcharge every ſuch Defendant of 
_ © the ſame.” FF = 


33. It 


2 * Motion being made, for Leave to bring Money into Court upon; Mod. 141. 


ke \ \ 


(P) TENDER Ab BRINGIns MONEY 
_ 2Barn Suppl. 3 3. It has been holden, that if an Action of Debt upon a Bond for the 
42, Wright, Payment of a leſſer -Sum be brought by an Executor or Adminiſtrator, the 
— v. Caſe is within this Statute; the Words thereof being general. | 
2 Barn, 231, 34. An Action of Debt upon a Bond to a Sheriff, conditioned for the 
Atkins v. good Behaviour of his Bailiff, and inter alia for paying Money collected 
Taylor. for the Sheriff's Uſe, is not within the Statute: Becauſe the Bond is not for 
the Payment of a leſſer Sum. | 55 . | 
1iMod.co8. 35. For the ſame Reaſon, if an Action of Debt be brought upon a 
Coke v. Bond of Indemnity, or upon a Bond for the Performance of a collateral 
Heathcot. Agreement, Money cannot under the Statute be brought into Court. | 
Str. 51. 36. A Bond having been given to pay a Sum of Money by Inſtalments, 
I. and v. at the Rate of five Pounds per Annum, the Obligee after the Obligor had 
N failed in making one Payment brought an Action upon the Bond. Here- 
antes =" upon a Motion was made in the Court of King's Bench, that, upon 
bringing into Court the five Pounds with Coſts, the Proceedings in the 
Actions might be ſaved. No Rule was made. And by the Court The 
Defendant 1s not intitled, under the AQ of the fourth of Anne, to have the 
Proceedings ſtayed, unleſs the whole Money: be brought into Court ; for it 
never could be intended, that the Obligee ſhould be put to the J rouble 
of bringing an Action every Year, | C 5 
Str. 8 14. 37. Since this Caſe, the Court of King's Bench has in two Caſe given 
1 Leave to bring the Arrear of Money due on « Bond to pay by Iuſtalments 
„into Court, as being a Caſe within the Statute, | | | 


Mich. 2. 2. Into 
Mayne v. 
Somner, Hil. 4 G. 2. 


Str. 5979. 38. But it has in two ſubſequent Caſes been holden by the ſame Court, 
Darby v. that, as the allowing of the Arrear of Money due upon a Bond to pay by 
—_ Inſtalments to be brought into Court can only be done by an equitable 
Luca: „ © Conſtruction of the Statute, the Plaintiff, who ought not to be thereby 
London, deprived of any legal Advantage, may ſign Judgment in the Action upon 
Mich. 11 the Bond, with a Stay of Execution until there is a Failure in ſome future 
G. 2. Payment. | „ | „ 
„ Barn. 39. The Court of Common Pleas did in a till later Cafe give Leave, 
Suppl. 47. to bring the Arrear of the Money due upon a Bond to pay by Inſtalments 
Moſs v. into Court, and it does not appear, from the Report of the Caſe, that 
Hardy, Trin. Leave was given for the Plaintiff to ſign Judgment in the Action upon the 
27 G. 2. Bond, as a Security for any future Payment. „„ ES 
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3. In an Action of Ejecment. 


40. As the only Queſtion which can ariſe in an Adion of Ejectment is, 
Whether the Plaintiff has a Right to the Poſſeſſion of the Premiſſes thereby 
demanded? Money cannot be brought into Court upon the common Rule 
in this Action. Ny, | £7 | . | 
41. But a Rule may in ſome Caſes be had, that, upon bringing a Sum 
of None into Court, the Proceedings in an AQtion of EjeQment ſhall be 
| + 20 8 | 5 | 5 F 
Comb. 299. 42. If an Action of Ejectment be brought, upon the Forfeiture of a 
Salk. 597- Leaſe for Non-payment of Rent, the Leſſee, if he will make Oath that 
his Leaſe is not expired, may have a Rule that, upon bringing into Court 
the Rent which is in Arrear, the Proceedings ſhall be ſtayed. Ss os 
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1nuTro COURT vron TAE common RULE, | (P) 


42 By the 7 Geo. 2. c. 20. par. 1, it is enacted, That where any 


« Action of Ejectment ſhall be brought, by any Mortgagee or Mortgagees, 


« his, her or their Heirs, Executors, Adminiſtrators or Aſſigns, for the Re- 


« covery of the Poſſeſſion of any Mortgaged Lands, Tenements or Here- 
« ditaments, and no Suit ſhall be then depending in any Court of Equity 
* jq that Part of Great Britain called England, for the forecloſing or re- 
_ «©. deeming of ſuch mortgaged Lands, Tenements or  Hereditaments ; if 
the Perſon or. Perſons, having Right to redeem ſuch mortgaged Lands, 


„ Tenements or Hereditaments, and who ſhall become Defendant or De- 


4 fendants in ſuch Action, ſhall bring into Court all the principal Monies, 
« and Intereſt and Coſts, ſuch Money for Principal, Intereſt and Coſts, to 
be aſcertained by the Court where ſuch Action ſhall be depending, or 
« by the proper Officer to be by ſuch Court appointed for that Purpoſe, 
the Monies ſo brought into Court ſhall be taken to be a full Satisfaction 


« of ſuch Mortgage, and the Court ſhall diſcharge every ſuch Mortgagor 


or Defendant of the fame.” 3 | 

44. But by par. 3. it is provided, That this Act ſhall not extend to any 
« Caſe, where the Perſon or Perſons, againſt whom the Redemption ſhall 
« be prayed, ſhall by Writing under his, her or their Hands, or the Hands 
„of his, her or their Attorney, Agent or Solicitor, to be delivered before 
the Money ſhall be brought into ſuch Court of Law, to the Attorney 
or Solicitor for the other Side, inſiſt that the Party praying a Redemp- 
tion has not a Right to redeem, or that the Premiſſes are chargeable 
« with other principal Sums, than what appear on the Face of the Mort- 


gage, or ſhall be admitted on the other Side; nor to any Caſe, where 


the Right of Redemption to the Mortgaged Lands and Premiſſes in 
_ ** Queſtion ſhall be controverted by different Defendants.” 


6. In an AQion againſt a Juſtice of the Peace on the Account of ſome- 
LE thing done in the Execution of his Office, | 


Sy 45. By the 24 Geo. 2. C. 44. par. 2. It is enaQed, ©'That it ſhall be law- 


« ful for any Juſtice of the Peace, within one Calendar Month after being 
© ſerved with a Notice, that ſome Writ is intended to be ſued out againſt 


him, or that a Copy of ſome Proceſs is intended to be ſerved upon him, 


for ſomething done in the Execution of his Office, to tender Amends 
to the Party complaining, or to his or her Attorney; and in Caſe the 


*« ſame be not accepted, to plead ſuch Teuder in Bar to any Action to be 
* brought on ſuch Writ or Proceſs, together with the Plea of not guilty, 


* and any other Plea with the Leave of the Court; and if upon Iſſue 
joined the Jury ſhall find the Amends ſo tendered ſufficient, then they 
„ ſhall give a Verdict for the Defendant ; and in ſuch Caſe, or in Caſe the 
© Plaintiff ſhal} become nonſuit or diſcontinue his Action, or in Caſe Judg- 
ment ſhall be given for ſuch Defendant upon a Demurrer, ſuch Juſtice 
** ſhall be intitled to the like Coſts, as he would have been intitled unto, 
in Caſe he had pleaded the General Iſſue only.” : | 
46. By the ſame Statute, par. 4. it is enacted, That if the Juſtice 
„ ſhall neglect to tender any Amends, or ſhall have tendered inſufficient 


_« Amends, before the Action is brought, it ſhall be lawful for him, with 


Leave of the Court, at any Time before Iſſue joined, to pay into Court 
* ſuch Money as he ſhall ſee fit; whereupon ſuch Proceedings, Orders 
and Judgments ſhall be had, made and given, as in other Actions where- 

« in the Defendant is allowed to pay Money into Court.“ _ 
457. It is not neceſſary, that the Party, who pleads a Tender upon this 
Statute, ſhall bring the Money into Court: But as the other Party, who 
| = | | has 


(P) TENDER anp srincine MONEY 
has once refuſed to accept the Amends which has been tendered, would 
for Want of this have no Satisfaction for the Injury received, the Court of 
King's Bench have taken the following Method of preventing this Hard- 
MS. Rep. 48 A Juſtice of the Peace, upon receiving Notice that an Action would 
Lawrence v. be commenced againſt him, had tendered ten Guineas, This was not ac- 
2 G.z cepted; and the injured Party, without having made any Demand of the 
in K z. Money after the Refuſal to accept thereof, brought an Action. The Plain- 
9 5 tiff being afterwards deſirous of accepting the Money which had been ten- 
dered, the Court of King's Bench made a Rule, for the Defendant to ſhew FR 
Cauſe, why upon the Plaintiff's diſcontinuing the Action, and paying the 
Defendant his Cofts ſubſequent to the Tender, the Defendant ſhould not 
pay the ten Guineas to the Plaintiff. And by Lord Matsfield Chief Juſtice 
At muſt have been the Intention of the Legiſlature, that Amends to the 
Party injured ſhould be made as well as tendered. Cauſe was afterwards 

 ſhewn againſt the Rule: But it was made abſolute. 


32 


7. In an Action of Replevin. 


49. It is in the general true, that Money cannot be brought into Court 
upon the common Rule in an Action of Replevin. | BY 
Salk. £97. 50. But if tie Defendant in an Action of Replevin avow for Rent in 
7 Mod, „ the Plaintiff may bring Money into Court upon the common 
5 öͤßðVÜ0 . | 2 ES” „ 
Lutw. 1594. 51, In an Action of Replevin, the Defendant avowed the taking of the 
| Hem 9. Cattle Damage-feaſant. The Plaintiff in his Replication diſclaimed Title, 
Fade TR and pleaded ; that his Cattle entered into the Defendant's Ground againſt 
52). his Will and did Damage; and that after impounding them, but before 
5 Rep. 76. the Action was brought, he tendered ſufficient Amends. Upon a De- 
murrer Judgment was given for the Defendant. And by the Court 
The Statute of the 21 Fa. 1. extends only to Actions of Treſpaſs 
Quare clauſum frepit, and not to Actions of Replevin, which remain 
as they were at the Common Law. Conſequently the Tender in this 
Caſe was not good, becauſe it was not made before the Cattle were im- 
_— ——_ 7: „„ eg . Bu 
MS: Rep. 52. Upon a Motion, for Leave to bring Money into Court upon the 
Newſom v. Common Rule in an Action of Replevin, it appeared, that after the im- 
Waters, pounding of the Cattle, which had been diſttained Daniage-feaſant, but 
Hit. ' 3. before the Action was brought, more Money had been tendered by the 
** Plaintiff, than the Damage by the Admiſſion of the Defendant did 
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| | i amount io; and the Queſtion was, whether this Caſe be within the 21 Ja, 
M. 1. c. 16. It was holden that it is not. And by the Court As the Leave 
. to bring Money into Coutt, is by that Statute only given in an Action of 
14 Treſpaſs Quare Clauſum fregit, it cannot be extended to any other 
1 8 Rep. 14). 33. After the Right of diſtraining Cactle, as Damage feaſant, has been 
1 tried in an Action of Replevin, the Plaintiff, notwithſtanding there be 
WW. Judgment for the Defendant, may tender the Damages ; and if the Cattle 
11108 are not thereupon delivered, he may maintain an Action of Detinue for 
mot them. e 5 
11 ll þ 8. In 
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8. In an Action of Treſpaſs. 
<4. A Tender cannot be made, at the common Law, in Satisfaction of Bro. Teſp. 
2 Treſpaſs. SS „„ „ pl. 2 14. 

5 5. By the 21 Fa. 1. c. 16. par. 5. it ĩs enacted, That in all Actions of 

« Treſpaſs Quare clauſum fregit, wherein the Defendant or Defendants | 

« ſhall diſclaim Title to the Land, in which the Treſpaſs is ſuppoſed to be 

done, and the Treſpaſs be by Negligence or involuntary, the Defend- 

„ant or Defendants ſhall be admitted to plead a Diſclaimer, and that the 

«< Treſpaſs was by Negligence or involuntary, and a Tender of ſufficient 

% Amends before the Action brought, whereupon or upon ſome of them 

«© the Plaintiff or Plaintiffs ſhall be enforced to join Iſſue.“ 

56. In an Action of Treſpaſs for breaking the Plaintiff's Cloſe, and mow- z Lev. 37. 
ing his Baulk, the Defendant after diſclaiming Title pleaded, that he had a Baſcly v. 
Baulk adjoining to the Plaintiff's ; and that in mowing his own Baulk he had Clarkſon. 

involuntarily, and by Miſtake, mowed ſome of the Graſs growing upon the 
>” Plaintiff's Baulk, intending only to mow the Graſs growing upon his own 

Baulk ; and that before the Iſſuing of the Writ he had tendered to the 

Plaintiff two Shillings in Satisfaction; and that this was a ſufficient Amends. 

Upon a Demurrer to this Plea Judgment was for the Plaintiff. And by 

the Court—The Act in this Caſe appears to have been voluntary, and 

the Intention of the Defendant, which could not be known, was not tra- 

verſable. hg 2 ; | | 
5. In an Action of Treſpaſs for taking Goods, the Defendant pleaded a str. 549. 


Tender. Upon a Demurrer it was holden, that this Caſe is not within the Bailee v. 
SE | Vivaſh, 
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Statute of the 21 Ja. 1. c. 16. | | 
58. By the 11 C. 2. c. 19. par, 20. a Tender may be made, before an 
Action of Treſpaſs is brought, for any unlawful Act done by a Perſon who 
has diſtrained for Rent juſty due. | | 
509. By the 17 C. 2. c. 38. par. 10. a Tender may be made, before an 
Action of Treſpaſs is brought, for any Irregularity in diſtraining for Money 
juſtly due for the Relief of the Poor, 


1 In an Action of Trover. 


Court upon the common Rule. 1 Anon. 

61. But if an Action of Trover be brought for Goods, the Court will not a Mod. 397. 
allow the Value of the Goods in Money to be brought into Court upon the 
common Rule: For if this were ſuffered to be done, it would be in the 
Power of the Defendant, to fer a Value upon the Goods of the Plaintiff. 

62. Nor can the Goods themſelves, for which an Action of Trover has Str. 1 42. 
been commenced, be brought into Court upon the common Rule. Anon, 
63. The Court would not give Leave to bring a Laced Head, for which str. 822. 
an Action of Trover had been commenced, into Court upon the common Bowingtoa 
Rule. ES Do D — = v. Parry. 

64. In an Action of Trover for Pictures, the Court refuſed to let them g 

be brought into Court upon the common Rule. And by the Court This dk % 
Action is not to recover the PiQures, but to recover Damages to the Value Perineau. 
thereof; and the Pictures may not now be in ſo good a Condition, as they 
were at the Time of the Converſion. _ | 

65. Although the Goods, for the Converſion of which an Action of 
Troyer is brought, cannot be brought into Couit upon the common Rule, 

EE Es, the 


60. In an Action of Trover for Money, the Money may be brought into gtr. 142. 
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Royden v. to ſhew Cauſe, why upon bringing into Court four new-wrought Dimothy 


© x Barn. 220. 67. If the Goods for the Converſion of which an Action of Trover is 
| Cooke v. brought are heavy or bulky, the Court of Common Pleas will not make a 


| Sayer 80. 70. The Book called Memoirs of a Woman of Pleaſure having been lent 


Sayer 120. 71. But in another Caſe in the ſame Court, wherein a Motion was made 


«| c) TENDER AD N, MONEY, &c. 
' the Defendant, if the Action be in the Court of Common Pleas, may in 
| ſome Caſes have a Rule, that upon bringing the Goods into Court the Pro- 


Ceedings ſhall be ſtayed. 5 . 
2 Barn. 229. 66. A Rule was granted by the Court of Common Pleas for the Plaintiff 


Baty. Bed-Curtains, and other Goods ſpecified in the Declaration, the Proceed- 
ings ſhould not be ſtayed : But it appearing upon ſhewing Cauſe, that the 
Curtains had been cut, altered and ſcoured, and thereby leſſened in their 
Value, the Rule was diſcharged. And by the Court The making of a 
Rule of this Sort abſolute is diſcretionary ; and in this Caſe it is not reaſon- 

able, to oblige the Plaintiff to take his Goods again. | 


Holgate. Rule for bringing them into Court : But will make a Rule upon the 
- Plaintiff, to ſhew Cauſe why he ſhould not conſent to accept the Goods. 
68. It is not the Practice of the Court of King's Bench to make a Rule, 
that upon bringing into Court the Goods, for the Converſion of which an 
Action of Trover is brought, the Proceedings ſhall be ſtayed. | 
69. This Court did indeed, in one Caſe a few Years ago, make a Rule 
for the Plaintiff to ſhew Cauſe, why the Proceedings ſhould not, upon bring- 
ing the Thing charged to have been converted into Court, be ſtayed. | 


Catling v. by a Bookſeller for the Peruſal of ſome young Ladies at a Boarding School, 
Bowling. the Miſtreſs of the School took it from them, and ſent it to the Bookſeller, 
with a Requeſt that it might not be lent to her Scholars again. The Book 
being afterwards found in the Poſſeſſion of one of the young Ladies, the 
Miſtreſs took it from her and kept it. An Action of Trover being rhere- 
upon brought, the Court of King's Bench made a Rule for the Plaintiff, to 
ſhew Cauſe why, upon bringing the Book into Court, the Proceedings 
ſhould not be ſtayed. | | 


Harding v. upon the Authority of the laſt Caſe, that the Proceedings in an Action of 
Wilkin. Trover might be ſtayed, upon bringing into Court a Gold Watch and a 
Diamond Ring, for the Converſion of which it had been commenced, no 

Rule was made. And by Wright Juſtice, (Lee Chief Juſtice being abſent) 

Alt has been ſaid, that in the Caſe of Catling v. Bawling, in this uni A 


Rule was made to ſhew Cauſe why, upon bringing a Book into Court, the 
' Proceeding in an Action of Trover ſhould not be ſtayed : But the Rule to 
ſhew Cauſe in that Caſe, which was made upon the particular Circum- 
ſtances of the Caſe, was contrary to the Courſe of the Court, and we nevei 
heard any more of that Rule, 5 Is 
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„ 1 N DER the Word Tenure is included every Holding of an 
{+ Eftate. 5 ; | 
But the Signification of this Word, which is very extenſive, is 
frequently reſtrained by coupling another Word with it. 2 
This is ſometimes done by a Word which denotes the Duration of the 
Eſtate holden: As if a Man hold to himſelf and his Heirs, it is called Te- 
nure in Fee- ſimple. 1 — by | 
3 At other Times the Word Tenure is conpled with a Word pointing out 
ZZ the Inſtrument by which the Eſtate is holden : As if the holding be by Bo 
FX of Court-Roll, it is called Tenure by Copy of Court- Roll. 

At other Times the Word Tenure is coupled with a Word which ſhews 
the Service by which the Eſtate is holden: As if a Man hold by Knight's 
Service, it is called Tenure by Knight's Service. | 

That Kind of Tenure, which takes its Denomination from the Duration 
of the Eſtate holden, has been treated of under the Title Efate in Fee- 
fimple and under other proper Titles. | 

Tenure by Copy of Court-Roll has been treated of under the Title 
Copyhold, „„ | | 
At preſent the Deſign is to treat of Tenure by Service. 


This ſhall be done under the following Heads: 


() Df Tenure by Service, in the general. 
() By what Service an Eſtate may be holden. 
(q) How a Service, by which an Eftate is holden, 
map be extinguiched. 2 
(b) Of whom an Eſtate may be Holden, and in 
what Cales an Alteration map be made in the 

Service, by which it is holden. 
() Df Tenure in Capite. 

() Df Tenure in Frank⸗Almoign. 
(G) Df Tenure by Divine Service. 
(H) Df Tenure by Knights Service. 
(1) Ot Tenure by Elcuage. 
(K) Ot Tenure by Grand Serjeantp. 
(L) Df Tenure by Petit Serjeantp. 
(M) Ok Tenure bp Caſtle Guard. 
(N) Ok Tenure by Coznage, 
(0) Ok Tenure in Burgage. 
(E Ok Tenure in Uiliainage, 
(Q) Of Tenure in Socage. 
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98, 142, 144-does not lie in Tenure ; for Tenure cannot be without ſome Service; and 


Jewil'sCaſe. by Diftreſs, for a Service reſerved in the Grant of the Fair. 


pl. 18. pl. 34. in Tenure ; for the King has by his Prerogative a Power of diſtraining, in 


Bro, Diſtr, as this is determined, diſtrain for the Service, and, if it be a pecuniary 
pl. 47. one, for the Arrear thereof. „ 8 | | 
Perk. ſ. 627. | „„ 


(4) Df Tenure by Service in the general. 


1 Inſt, 1, 9, VERY corporeal Eſtates lies in Tenure by Service; nay every ſuch 
2.3» 47, 93, E. Eſtate, which is in the Poſſeſſion of a Subject, muſt Actually be in 
98 44. Ienure by Service: For by the Law of England no Eſtate can be allodial 
Heese. zn the proper Senſe of this Word ; but muſt be holden of ſome Perſon. 
i Inſt. 1. 2. Tenants in Fee ſimple are indeed frequently called, in Domeſday Book, 
Allodarii: But this, which is an inaccurate Expreflion, does only mean, 

that ſuch Tenants have as large an Eſtate as Subjects can have. 


i laſt. 4 3. It is in the general true, that an incorporeal Eftate holden of a Subject, 


Bro. Tend. to every Service, except that which is due by Tenure in Frank- Almoign, 
pl. 34. Pl. 75. Diltreſs is incident: But as there is not in an incorporeal Eſtate any Thing, 
| upon which the Lord to whom the Service is due can enter and diſtrain, in 
Caſe it be not performed, it follows, that an incorporeal Eſtate does lie in 

| Tenure... - 3 ER Lo Sn 55 
5 Rep. 3. 4. A Fair does not lie fn. Tenure ; becauſe the Grantor has no Remedy 


Bro, Tend, 5. An Advowſon appendant to a Manor does not lie in Tenure: For as 
pl. 34. ſuch Advowſon is appendant to the whole Manor, the Grantor cannot 
; Fog 4 enter, and make Diſtreſs, upon any one Part of the Manor for the Service 

: reſerved. | E oY. „„ 
Bro. Tend. ©. But an incorporeal Eſtate holden immediately of the Crown does lie 


1 loft. 47. any Part of his I enant's Land, for the Services reſerved in the Grant of the 
incorporeal Eſtate, 2 | | | : 
7. And in ſome Caſes an incorporeal Eftate does, although it be holden 
lese 5 5 
3 laſt. 47. 8. The Veſture or Herbage of Land lies in Tenure ; for a Diſtreſs may 
be upon the Land, for the Service reſerved in the Grant of the Veſture or 
Herbage. - 5 | | | * 
Bro. Tend. 9. It ſeems to be the better Opinion, that an Advowſon in Groſs lies 
Pl. 4. in Tenure; becauſe the Grantor may diſtrain upon the Glebe, if any Beaſt 
i Inſt; 144. of the Patron be there, for the Service reſerved in the Grant of the 
Adveglon. .: „„ 3 5 ä 
1 Rep. 62, io. A Reverſion and a Remainder are both incorporeal Eſtates; yet both 
Capel'sCaſe. Jie in Tenure : For although the Grantor has no Remedy for the Service 
1 Inſt. 47, reſerved, during the Continuance of the particular Eſtate, he may, as foon 
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(B) By what Service an Eftate may be holden. 


» og ry L. I a Thing which lay in Render, and which would have been profita- 
3 end. I üble to the Feoffor, had at the Common Law been reſerved in a Fe- 
Pr: 12% offment, it would have been a good Service, „„ 
9 oy 2. And although no Profit, from the Thing reſerved, would have ac- 
2 5 * crued directly to the Feoffor; yet if from the Reſervation, Benefit would 
have ariſen to the Publick, the Thing reſerved would have been a good 
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tage of Chief Lords, the ane diſpenſe with it, and licence his Tenant 211. 


T — NU EMS. . Us 
Service; for whatever is beneficial to the Publick, is in ſome Degree pro- 


fitable to every Perſon. _ 715 a i 
3. But if the Reſervation in a Feoffment had been of a Thing beneficial Bro. Ten. 


only to a Stranger, this would not have been a good Service: Becauſe no Pl. 109. 


Profit would have accrued therefrom to the Feoffor. 


4. The Reſervation of a Thing, which lay in Prender, would not at the 

common Law have been a good Service. | | 
If one Man had infeoffed another of Land, reſerving to himſelf Com- pon. x 42. 

mon for four Beaſts in the Land, this would not have been a good Service: Perk. f.703. 
Becauſe the Feoffor could not have had the Thing reſerved but by his own 
Act; and that which a Man does for himſelf cannot with Propriety be cal- 
led a Service, „ | 

6. No Right to a Service could, even at the common Law, have been 
acquired after an Eſtate had been granted : For nothing could be due as a 
Service but by Reſervation ; and the Perſon who had once parted with the 
whole of an Eſtate could not afterwards reſerve to himſelf any Thing out 


of it. | 


7. If a Man had holden an Acre of Land of J. S. by Suit of Court at his Fitz. N. B. 
Manor of A. and J. S. who was alſo ſeiſed of the Manor of B. had agreed 211. 
with a Tenant, that inſtead of doing Suit of Court at his Manor of A. he N 8 
ſhould do it at his Manor of B. J. S. would not have thereby acquired a, Inſt. cox. 
Right to Suit of Court at his Manor of B. for this would have been an in- 
direct Way of reſerving a new Service as to his Manor of B. which ſo long 


as the Eſtate formerly granted continued, the Lord had no Power to do. 


8. If Land had been holden by a Rent of twenty Shillings, and the Lord Bro. Ten. 
had agreed with the Tenant to accept a Hawk inſtead of the Rent, the pl. 49- 
Lord could never have demanded the Hawk as a Service: Becaule it was“ _ 3035, 
not reſerved in the Grant of the Land. | | - 

9. Since the Statute of Quia emptores terrarum the ancient Services muſt 18 E. i. & 
be reſerved, in every Conveyance by which a Fee paſſes, and only theſe 1. c. 1. 
can be reſerved : For by this Statute, after reciting, that the Purchaſers of 


Lands and Tenements, of the Fees of great Men and other Lords, have 


heretofore entered into their Fees to the Prejudice of the Lords, to whom 
the Freehold Tenants of ſuch great Men and other great Lords have fold 
their Lands and Tenements, to be holden in Fee of their Feoffors and not 
of the Chief Lords of the Fees, whereby the ſame Chief Lords have many 
Times loſt their Eſcheats, Marriages and Wardihips, of Lands belonging 
to their Fees ; it is enacted, That from henceforth it ſhall be lawful to 
every Freeman, to fell at his own Pleaſure his Lands or Tenements, or 
Part of them, ſo that the Feoffee ſhall hold the ſame Lands or Tene- 
«© ments, or Part of them, of the Chief Lord of the Fee, by ſuch Services 
and Cuitoms as his Feoffor held them before.“ | 
10. But by the 1 K 2 Ph, & M. c. 8. par. 54. This Statute, fo far as 
It prevented the reſerving ſuch new Services, as could be reſerved in the 
Creation of Tenure in Frank-Almoign or Tenure by Divine Service, 1s 
repealed. 3 | 
11. As the Statute of Quia emptores terrarum was made for the Advan- Fitz, N. B. 


No other Lord can do this, by Reaſon of the 3 
2 Iaſt. 501. 


to reſerve any new Service. 
King's Intereſt as Lord Paramount: But the King and the Meſne Lord or 
Lords may together diſpenſe with this Statute, and grant ſuch a Licence to 


the Tenant paravall. 


* (o) How 
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) How a Service, by which an Eſtate is holden, 
EZ | map be extinguilhed, | 


1 Inſt. 305, '] . may extinguiſh Part or the Whole of 4 Service by 
Me Ten which Land is holden, either by a Releaſe in Fact or a Releaſe in 
pl. 71. : | TR 5 | 
Perk. ſ. 71. 


Wen, re 


— 


— 


2. There is a Materia! Difference as to the Releaſing of a Service, be- 
twixt a Releaſe in Fact, and a Releaſe in Lac. 
3. If two Acres of Land are holden by one Service, and the Lord by 
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1 Pei k. ſ. 71. 
pi f | Deed releaſe all his Right :o the Service as to one Acre, this is an Extin- 
10 guiſhment of the Service as to both Acres. 5 | 
1 I Perk, ſ. 71. 4. But if two Acres of Land are holden by one Service, and one of them 
| | | be purchaſed by the Lord, this, although it be a Releaſe in Law of the 
Ls Service as to that Acre, does not extinguiſh the whole Service ; but the 
1 Service, in Caſe it be Rent or any Thing which is ſeverable, ſhall be ap- 
44 | A : | „ | : 
Th Bro. Suit 5. If however the Service, by which two Acres of Land are holden, be 
10 pl. 1. not ſeverable, as if it be a Horſe or Suit of Court, the whole is as com- 


_ Ten. pletely extinguiſhed, where one Acre is purchaſed by the Lord, as if the 
Perk . 71. Lord had, by a Releaſe in Fact, diſcharged both Acres of the Service. 
Bro. Ten, 6. If one of two Acres, which are holden by a Service that is not ſever- 
pl. 104. able, come to the Lord by Deſcent, no Part of the Service, becauſe this 
Perk, l. 71. Acre does not come to him by his own Act but by Act of Law, is extin- 

uiſhed: But the other Acre is ſtill liable to the whole Service. 
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WH Perk, . 71. 7. If two Acres are holden by one Service, and the Lord diſſeiſe the 
11 Tenant of one Acre, the whole Service is ſuſpended ; for although one Part 
Willi of a Service, which is ſeverable, may be extinguiſhed by a Releaſe in Law, 
1 and the other Part may remain, a Service can never be ſuſpended as to Part, 
1 and remain as to other Part of the ſame 'Tenancy. „ 
i | | © 2 Rep.g2. 8. At the Common Law, if the Fee of an Eſtate cime to the Crown by 
VR Bro. Ten. Gift, Purchaſe or Forfeiture, all the Services by which it was holden were 
g 100 Pall 5 extinguiſhed, and it might afterwards be granted to be holden by any 
{ 2 Roll. Abr. Service. JI 5 
| 


» | 9. But by the 7 E. 4. c. 5. it is enacted, that every Eftate holden of a 


common Perſon, which ſhall come to the Hands of the King by Reaſon of 

an Attainder of High Treafon, and be afterwards granted by the King to 

any Perſon, ſhall, from the Time of the Grant, be holden by the fame 

Services as if no Attainder had been. 1 e 

Bro. Avowr, 10. It is in the general true, that if a Lord become ſeiſed in Fee of an 

pl. E Eſtate holden of himſelf, the Service by which it was holden is extinguiſhed 
ore as by the Unity of Poſſeſſion. „„ | 5 | FP 

Perk. ſ. 8g, II. But if a Tenant infeoff his Lord of the Tenancy upon Condition, 

the Service is only ſuſpended ; for, if the Condition be broken and the Te- 

nant enter, it ſhall be revived : But, if before the Entry of the Tenant the 

Lord inteoff a Stranger, the Service is extinguiſhed ; and, although the 

firſt Feoffor afterwards enter for Breach of the Condition, it ſhall never be 

Tevived ; becauſe the Tenancy was, by the Infeoffment of the Stranger, 
diſcharged of the Service. OY | AR 


D) Ok 


betore the Alienation. 
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O) Df whom an Eſtate map be holden, and in 
what Caſe an Alteration may be made, in the 
Service by which it is holden. | 


1 VERV Eſtate which lies in Tenure, is by the Law of England hold-! Toft. 1, g, 


4 7 1 1 1 1 2 7 7 » 
en immediately or mediately of the King who is Lord Paramount TR — ; 


to all other Lords. 


2. Every other Lord, of whom an Eftate 1s holden, 1s from his Situation Fitz. N. B. 


between the King and the Tenant paravail called Meſne Lord; yet, as one 138. 


Manor may be holden of another Manor, one Meſne Lord may be Loid 


Paramount to another Meſne Lord. 15 
3. If Lord, Meſne and Tenant are, and the Meſne releaſe to the Tenant, 2 Inſt. 802. 


the Tenant ſhall hold of the Lord by the ſame Service as the Meſne held be Ten. 
for, although the Service due from the Tenant to the Meſne be extinguiſh-}, Roll. Abr. 
ed by the Releaſe, the Tenant has by his own Act put himſelf into the 312. | 
Place of the Meſne. — | | 3 

4. But where Lord, Meſne and Tenant are, and the Meſnalty is deter- Bro. Ten. 
mined by the Act of God, as by Eſcheat upon the Death of the Meſne pl. 37. pl. 97- 
without Heir, the Tenant ſhall hold of the Lord by the ſame Service as he? Roll. Abr. 
before held of the Meſne: For, although the Seigniory does in this? “ 
Caſe merge into the Meſnalty, which is more advantageous for the Lord, 
becauſe it brings him nearer to the Tenancy, the Tenant ſhall not be there- 


by prejudiced. 


5. So if there be Lord, Meſne and Tenant, and the Meſnalty be deter- Bro. Ten. 
mined by A& of Law, as by Eſcheat for Felony, the Tenant ſhall hold of Pl. 91. 
the Lord by the ſame Service as he before held of the Meſne. one agen 
6. If Lord, two Meſnes and Tenants are, and the ſecond Meſnalty come m jag. 502. 
by Act of God or of Law to the firſt Meſne, the firſt Meſnalty, it being Roll. Abr. 
more advantageous for the firſt Meſne, merges into the ſecond ; yet the ſe- 513. 
cond Meſne ſhall hold of the Lord by the ſame Service as the firſt did. | 

7. At the common Law a Man might have aliened his whole Tenancy laſt, 65. 
in Fee, to be holden of the Lord; but he could not have aliened a Part 
thereof in Fee, to be holden of the Lord; for, as by this Means there 


would have been a Diviſion of the Service, the Lord could not have diſ- 


trained in the Part fo aliened, or the whole thereof, as he might have done 
8. But a Man might at the Common Law have aliened a Part of his Te-2 1oft. 65. 
nancy in Fee, to be holden of himleli: For, as the Service would ſtill have 


remained intire, he Lord could have dittrained in the remaining Part for 


the Whole thereof, _ 55 | 
9. In Conſequence of this Liberty, many Tenants did alien ſo much of 
their Tenancies, that there was not enough left, to anſwer to the reſpec- 


tive Lords for the Services due to them, | 


10. For the Sake of putting a Stop to this Practice, which was pre- Magn.Chart, 


judicial to the Lord of whom the Tenancy was holden, it was provided by © 32. 


Magna Charta, that no Tenant ſhould alien fo much of his "Tenancy in 
Fee, as not to leave ſufficient to anſwer to the Lord for the whole Service. 
11. As frequent Queſtions aroſe, after the making of this Statute, 8 E. fl. f. 
whether after an Alienation of Part a Sufficiency of the Tenancy was leftc. 2. 
to anſwer to the Lord for the whole Service, it was by the Statute of laſt. 66. 


 Luia emptores terrarum enacted, that, if any Tenant ſhall alien a Part of 
his Land or Tenement in Fee, the Alienee ſhall hold the Part fo aliened 


immediate! y 


40 | FVV —_— 
immediately of the Chief Lord of the Fee, and ſnall be forthwith . 1 
with the Service, for ſo much as pertaineth or ought to pertain to the ſaid 
Chief Lord for ſuch Part, in Proportion to the Quantity of the whole Land 

or Tenement. „ Vw᷑f oe 

Bro. Ten. 12. As this Statute, although made after the Statute De donrs, is confined 

pl. 21. pl.37,to Lands and Tenements of which the Fee is granted, if a Gift in Tail be 

9p made, the Donde ſhall hold of the Donor and not of the Chief Lord; 
b on 54 8 for, ſo long as the Reverſion continues in the Donor, the Donee muſt hold 

501. of him; and the Law will not ſuffer the Donee to hold both of the Donor 

| and of the Chief Lord. „ ; : 

1 laſt. 23, 13. But if a Baron, ſeiſed in Fee of an Inheritance in the Right of his 

2 Inſt. 302. Feme, make a Gift in Tail, the Donee ſhall not hold of the Baron, but of 

| the Lord of whom the Feme held ; becauſe the Baron had nothing but in 
the Right of the Femme. Ed | 

2 Iaſt. 56. 14. Notwithſtanding the Statute of Quia emplores lerrarum ſpeaks only 
of Eſtates in Fee-Simple, yet if a Gift is made to 4. for Lite or in Tail, 
with Remainder to B. in Fee, the Tenant for Life or in Tail ſhall hold of 

the Chief Lord; for as the whole Fee is departed with by the Donor, 
neither of the Donees can hold of the Donor, and conſequently both muſt 
bold af the Chief-Lord.. ea. | _— 

2 Roll. 499. 15. As a Man ſeiſed of two Manors might, before the Statute of Quia 

| emplores terrarum, by a Feoffinent in Fee, ſo he may now by a Gift in 
Tail, convey a Parcel of one Manor and a Parcel of the other, to be holden 
of himſelf as one Tenancy of the ſame Service ; and the Service thall in 
ſuch Caſe be regardant to both Manors. . 
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(E) Ok Tenure in Capite. 


J Taft, 108. 1 VERY Eſtate is holden of the Perſon, of him of whom the Eſ- 
Bro Ten. tate is holden, or of ſome Honour or Manor of which that Per- 
pl. 6. pl 4). ſon is ſeiſed. . oi „„ 3 
1 Inſt. 108. 2. Every Holding of the Perſon is, to ſpeak with Propriety, a Tenure 
Bro. Tend. in Capite : But only Tenure of the King's Perfon has been by Way of Emi- 
P/-47- Fo. nence ſo called; for wherever the Flolding was of the Perſon of a Subject, 
av it was called Tenurein Groſs, to diſtinguiſh it from 'Tenure of a Manor. 
Mad, Hit, 3. Tenure in Capite ſeems not to have been well underſtood, either by 
Exch. 432, Mr. Selden or Sir Henry Spelman ; for both of them, as appears plainly 
433. from ſame Paſſages in their Works, were of Opinion, that every Tenure 

In Capite was a Tenure by Baron y. 

Mad Hiſt. 4. It is very true, that about the Time of Henry the Second moſt of the 
Exch. 432, King's Tenants in Capite were real or reputed Barons: But this was not 
433. owing to their being Tenants in Capite, but to the Largeneſs of the Seig- 

| niories which they held of the King | | | 
1 Inſt. 108. 5. It is alſo true, that in ancient Times every one, who held by Barony, 
2 Inſt. 7. was a Penant n Capite ; but the Converſe of this Propoſnion, that every 
wed jor Tenant in Capite was a Tenant by Barony, is not true: And upon Exami- 
e nation it will be found, that by T 'n Capi hing n 

2 Roll. Abr. : ound, 5 Tenure in Capie not ing more Was meant, 

$03 than a Holding of the Perſon of the King; and that, ſo far from its being 
cConfined to a Tenure by Barony, a Man might have holden of the Perſon 
ot tne King by Knight's Service, Socage or any other Tenure, as well as 

by Barony, | | Ee | f 8 
g Rep. 722. 6. At the Common Law, Tenure in Capite was, in the general, fo- in- 
6 owe m_—_ ſeparable from a Holding of the Perſon of the King, that if Land or Tene- 
. granted by the King, to hold of his Perton, the Grantee although 
| | no 
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© holden thereof had eſcheated to him, as of a common Eſcheat, and the Bro. Ten. 


Capite. 


Capite ; and that Magna Charta is not introductive of any new Law as 
to chis Matter, but declaratory of the Common Law. 3 


T RB NM ‚ ( IM 4 


no Service was reſerved, would have been Tenant in Capite; becauſe this 


Tenure was moſt advantageous for the King. 

7. If the King had purchaſed Land or Tenement of a Subject, and had Bro. Ten. 
afterwards granted it, to be holden of his Perſon, without reſerving any?! 9- 
Service, this Grant would have created a Tenure in Gapite, | 3 og 

8. If an Honour had been forfeited to the King, and a Manor holden 2 Inſt. 64. 
thereof had come thereby to him, and the King, after being ſeiſed of the Bro. Ten. 
Manor, had enfeoffed any Perſon of it, to be holden of his Perſon, the fi * 
Feoffee would, although no Service was reſerved, have been Tenant in 504. e 


9. But in ſome Caſes a Grant, to hold of the Perſon of the King, did 


not, even at the Common Law, create a Tenure in Capite. 


10. If an Honour had been ſeiſed into the King's Hands, and a Manor 2 Inft. 64. 


King, after being ſeiſed of the Manor, had granted it to be holden of his 25 Pg 
Perſon, the Grantee would have held it by the fame Service as the Manor = . Abr, 


| was beſore holden ; becauſe this was not a Forſeiture to the King as King, 


but an Eſcheat to him as Lord. >. | 
11. So if Land or Tenement, holden of a Meſne Lord, had come to thes Rep. 6. 


King by Forfeiture for High Treaſon, and the King, after being ſeiſed Molyn's 
thereof, had granted it to J. S. Tenendum de nobis, bæredibus et ſucceſſo- Bis Ten 
ribus noſtris, et aliis Capitalibus Domini feodi illius, per ſervitia inde de- pl. 3. : 
 bita et de jure conſueta, F. S. would not have been Tenant in Capite ; 2 Roll. Abr. 


for by this Grant the Tenure of the Meſne Lord, as well as that of the 502. 


King as ſupreme Lord, would have been revived, 
12. An End was put to many Diſtinct) 


inctions concerning Tenure in Capite, 1 E. 6. c. 4. 
which prevailed at the Common Law, by a Statute made in the firſt Year 


of Edward the Sixth, it being thereby enacted, © That ſuch Honours, 


« Caftles, Manors, Lands, Tenements or other Hereditaments, which 
now are or hereafter ſhall be holden of the King, his Heirs or Suc- 
© ceſſors, which did come to the King, or his Noble Anceſtors, or here- 
after ſhall come to the King, his Heirs or Succeſſors by any Attainder, 
« Conviction, Outlawry or Surrender, ſhall not from henceforth be ad- 
** judged, deemed or conſtrued, to be holden in Capite ; any Ambiguity, 


Doubt or Queſtion, heretofore moved to the contrary notwithſtand- 


«6 ing.” 7 | - | | 7 | | | 
13. It is faid in ſome Books, that, at the Common Law, every Holding! Inſt. 77. 

f the King f an H Tenure in Capi | Fitz, N. B. 
of the King, as of an Honour, was a Tenure in Capite. Ah | 


Bro. Liv. pl. 58. 


14. But it ſeems to be the better Opinion, that no Grant, to hold of the 1 Inſt. 108. 


King as of an Honour, did, even at the Common Law, create a Tenure in” * 64 
Fa © en. 


pl. 61. pl. 


Magna Ch. 
: 5 5 | 65: 266: 
15. It is indeed true in Fact, that divers Lands and Tenements were gro Ten 


heretofore holden of the King in Capite, as of certain Honours, and par- pl. 1. 


e as of the Honour of Lancafter : But this is eaſily to be account- 
ed for. | | 
16. As ſome Honours, and particularly that of Lancaſter, had hereto- 2 Roll. Abr. 
fore Jura regalia annexed to them, the Perſon ſeiſed of ſuch an Honour, 593: 
being a Kind of petty King, might very well have created a Tenure in 
Capite ; and if Lands or Tenements were once holden of ſuch an Honour 
in Capite; they would, if the Honour came afterwards into the Hands of 
the King, be holden of him in Capite, as of that Honour. 
5 N | 17. Eyery 
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42 F N GGGÄÜ KEE 
2 Inſt. cor. 19. Every Tenant in Capite muſt originally have been created by a 
2 Roll. Abr. King, or by a Perſon poſſeſſed of Jure regalia; for no Tenure, which 
"Abe 39 was originally created by a dubject, could afterwards become a Tenure 
in Capie. Hs | oO Sn . . 
+ Roll. Abr. 18. If a Prince of the Blood had granted Land or Tenement to be hold- 
| en of his Perſon, this, although he afterwards ſucceeded to the Crown, 


O04. 
a would not have become a Tenure in Capite, Hs Ss 
1 Inſt. 168, 19. If a Tenant had holden of the Perſon of Meſne Lord, and the 
2 Roll. Abr. Seigniory of the Meſne Lord had been forfeited to the King for High 
$04. Treaſon, the Tenure, although the Holding would from thenceforth have 
aV- 59. peen of the Perſon of the King, would not have become a Tenure in 
LCuapiie. 5 . 


20, A Tenant in Capite, beſides being liable to the Services and Fruits 
of the particular Tenure by which he held, was moreover Jiable, on the 
Account of his Tenure in Capite, to a Fine for Alienation, and to Primer 

Seiſin. „„ 5 | „„ 


221. But by the 12 Car. 2. c. 24. par. 1. Tenure in Capite was changed 
into Tenvre in Common Socage, and all Perſons, who before held in Capite, 


were diſcharged of a Fine for Alienation, and of Primer Seiſin. 


— 


00 Df Tenure in Frank Almoign. 


1. IHE Services, by which Eſtates may be holden, are ſometimes 
: Spiritual, at other Limes Temporall.. 
2. Tenures by Spiritual Services are two; Tenure in Frank-Almoign, 
and Tenure by Divine Service, VV | NB 
3. No Perſon, except an Eccleſiaſtick, can hold by either of theſe Te- 


nures. 5 3 5 : _ 
3 loſt. 9, 4. Tenure in Frank-Almoign is where an Eccleſiaſtick holdeth Lands of 
94- 2 Lord, without any Service being annexed to the Tenure, 


1laſt.96,97. 5. As the Divine Service, which ought of Right to be performed, is 


never aſcertained by the Decd creating a Tenure in Frank-Almoign, no 
Diſtreſs can be made, although it be not performed: But if the Divine 
Service, which of Right ought to be performed, be not performed, the 
Ordinary or Viſitor may puniſh the "Tenant for the Default. | 
rlaft.g93,95. 6. An Eccleſia tick who holds in Frank; Almoign is bound of Right to 
make Oriſons, to ſay Prayers, or Maſſes, or to perform other Divine Ser- 
vice, for the Soul of the Grantor, and for the Souls of ſuch Heirs of 
the Grantor as are dead, and for the Proſperity and good Life of ſuch 


| Heirs of the Grantor as are living. CRE 
8 Abr. 7. As the Manner of celebrating Divine Service has been altered by di- 
Co- luft 146. vers Statutes, it is ſufficient, if a Tenant in Frank-Almoign perform ſuch 
Divine Service, as he may now lawfully perform. . 
8. As no Land or tenement can be holden in Frank-Almoign, except 
of the original Grantor and his Heirs, a Stop was put to the dition of 
this Tenure by the Statute of Quia emptores lerrarum: It being thereby 
enacted, that the Graniee of an Eſtate in Fee, in any Land or 'Lenement, 
ſhall hold the fame ot the Chief Lord of the Fee, by ſuch Services as the 
(Grantor before held. „„ 5 


1 Inſt. 99. 
2 Inſt, coz. 


9. But by the 1 2 of Pþ. 8 M. „ bar. 54 A F wi given 


co create a Tenure in Frank- Almoign. 
| | ro. A 
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10. A Grant to hold in Frank-Almoign does ſo intirely exclude all tem- i Iaſt. 93, 98. 

poral Services, that Fealty, which is incident to every other Tenure, is not 

incident to that in Frank- Almo ig. : | | : 
11. But if a Tenant in Frank-Almoign alien his Land or Tenement 1n1Inſt. g8,99. 


Fee, to be holden of the Lord by the fame Services as he held, the Alienee 2 laſt. 502. 
although he be an Eccleſiaſtick ſhall hold it by F calty: For he cannot hold 
in Frank-Almoign, becauſe he does not hold oi the original Grantor or 

his Heirs ; and, as every Tenant, except Tenant in Frank-Almoign, muſt 
hold by ſome Service, the Law creates a Tenure by Fealty ; becauſe this 
Tenure, Fealty being the laſt Service which can be done, is neareſt to the 
Freedom of the former Tenure. | 
12. A Tenant in Frank-Almoign is not only exempted, from all tem- 1 Inſt. 99, 
poral Services: But the Lord, of whom he holds, is likewiſe bound to ac- 100. 

quit him of every Service and Fruit of Tenure, which any Lord Paramount 

may demand from the Land or Tenement holden by this Tenure ; and, 

if the Lord, of whom the Tenant in Frank-Almoign holds, do not acquit 
him of every ſuch Service and Fruit, but ſuffer a Diſtreſs to be made for 
the ſame, he may have a Writ of Meſne againſt the Lord, and recover 
Damages. e 5544 | . 

13. By the 12 Car. 2. c. 24. par. 7, it is provided, That Tenure in 
Frank-Almoign ſhall not be thereby taken away, nor be ſubject to any 
other Service, than it was before ſubject to, 


(G) Df Tenure by Divine Service. 


i. FFN\ENURE by Divine Service is in many Reſpe&s ſo ſimilar to 

| Tenure in Frank-Almoign, that, inſtead of repeating what was 

faid under the laſt Head, it will be ſufficient to point out the Difference 

betwixt the two Tenures. EY: 

2. The Divine Service to be performed by a Tenant by Divine Service : Inſt. 96, 9). 
is always aſcertained in the Deed creating the Tenure, as that certain 

Prayers ſhall be ſaid upon every Friday in the Year ; which is never done 

in the Deed creating a Tenure in Frank-Almoign. . N 

3. The Conſequence is, that the Lord may diſtrain, if the Divine Ser- ; Inſt. 96. 

vice be not performed; for wherever a Service due by Tenure is certain, 

a Diftrels may be made if it be not performed. . | 
4. Another Difference is, that a Tenant by Divine Service is liable to; tn, 97. 
Fealty, Fealty being incident to every Service, for the Neglect of which 

a Diſtteſs may be made. 5 

9. Ir is not provided by the 12 Car. 2. c. 24. as is done in the Caſe of 

Tenure in Frank-Almoign, that Tenure by Divine Service ſhall not be 
taken away; but this Tenure is not thereby expteſsly taken away. 


(11) Of Tenure by Knight's Service. 


= 3 by Tempora! Services were heretofore very numerous; 

"ok for, before the Statute of Quia emplores lerrarum, a Reſervation 
of any Service, which was profitable to the Grantor, would have created a 
Tenure by that Service. Sf 


2. The 


44 . ! x KEE, 
2. The Tenures by temporal Services which had acquired diſtin 
Names, were Tenure þy Knight's Service, Tenure by Eſcuage, Tenure by 
Grand Serjeanty, Tenure by Petit Serjeanty, Tenure by Caſtle Guard, 
Tenure by Cornage, Tenure in Burgage, Tenure in Villainage, and Te- 
nure in Socage. 5 8 1 . 
3. Some of theſe Tenures are now taken away; others of them are 
changed into Tenure in Socage: But as frequent Mention is made of theſe 
Tenures in the Books, it cannot be amils to give a ſhort Account of every 
one of them, 5 | N 
: Inſt, 74. 4. Tenure by Knight's Service was the Holding of an Eſtate by ſome 
| * corporal Service, to be performed for the Defence of the Realm. F. 
F. It will follow from this Definition, that divers 'Tenures, as Tenure 
by Eſcuage and ſome others, were in Reality, notwithſtanding they have 
from the Specialty of the Services to be performed acquired other Names, 
Tenures by Knight's Service. MY . 


6. And indeed every corporal Service, which a Tenant was bound to 
rform in War, was, although the Service itſelf was not of a military 
Kind, Knight's Service. 1 „ . 
1 laſt. 69. 7. Sir Richard Rockeſley was bound by Tenure to be Vantarius Regis, 
| that is, the King's Running-Footman, when he went into Gaſcony to make 
War, until he had worn out a Pair of Shoes which coſt Four Pence. This 
Service, as it was to be performed when the King went into Gaſcony to 
| make War, was holden to be Knight's Service. 3 5 
vInſt. 74,75. 8. Knight's Service was called Chivalry ; becauſe the Service was for 
the moſt Part to be performed on Horſeback. - 
1 laſt. 69,74 9. It was alſo called Ser vitium forinſecum ; becauſe a Tenant was liable 
| to this, over and above all other Services which were due to his Lord. 
10. It has been alſo called Servitium regale, becauſe it was ultimately 
due only to the King ; for no Lord, although his Tenant held of him by 
Knight's Service, could compel the Performance thereof, unleſs the Lord 
was himſelf with the King's Army in actual Service, or had compounded 
with the King for his own Service. e 8 | 
11. This Service was in many Grants expreſsly reſerved; and where 
this was not done, as it was inſtituted for the Defence of the Realm, every 7 
Intendment was made to increaſe it as much as poſhble. . „„ 
5 Rep 143.12 Wherever Land or Tenement was granted, and there was not in the 
Bro. Ten. Grant ſuch a Reſervation as did create a Fenure in Socage, it was conſtant- 
pl. 3. pl. 7. ly holden, that ſuch Land or Tenement ſhould be holden by Knight's Ser- 
Ilnſt. 85,86. vice. N 8 PE, - Ty | 
1Inſt.68,69, 13. Every Tenant liable to this Service, who held ſo much Land as 
79, 74, 75. amounted to a Knight's Fee, was upon being ſummoned bound to come 
2 Roll. Abr. on Horſeback, or to ſend a ſufficient Deputy, well arrayed to any Place 
511. within the Realm, which was appointed by the King; and every Tenany 
liable to this Service, who held leſs than a Knight's Fee, was bound to 
contribute, in Proportion te the Eſtate by him holden, to the Expence of 
a Horſeman, Ne rare, 28 | | 55 
1 Inſt, 69. 14. The Opinions are different, as to the Quantity of Land which did 
amount to a Knight's Fee : But the better Opinion ſeems to be, that this 
did not depend upon the Quantity, but upon the Velue of the Land ; for 
that any Quantity, of the Value of twenty Pounds a Year, did amount to a 
| Knight's Fee. 8 | | | | 
1 Inſt. 759, 15. Knight's Service being inſtituted for the Defence of the Realm, an 
Heir was held to be incapable of performing it before he was twenty-one 
| Years of Age; and, that he might, during his younger Years, be taught 
Deeds of Chivalry, and virtuous and worthy Sciences, the Lord was during 
bis Minority to have the Cuſtody of the Heir. rd | 
1 Inſt. 7. 16. Tenants by Knight's Services were in antient Times intitled to di- 
vers Privileges and Exemptions, for the Sake of encouraging them, to be 
the better prepared with Horſes and Arms for the Defence of the King and 
| _— | 5 ++" On: 


IInſt. 94,75. 
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Realm: But theſe were loſt many Years before Tenure by Knight's Service 
i s taken away. _ | | | 
ge eſe Ne Military Service due from a Tenant by Knight's Service, 
he was alſo liable to the Services of Homage and Fealty. 

36. The Fruits, to which this Tenure was liable, were Ward, Marriage, 
Aid for making the Lord's eldeſt Son a Knight, Aid tor the Marriage of 
mme Lord's eldeſt Daughter, and Relief. hs 
19. By the 12 Car. 2. c. 24. Par. 1. Tenure by Knight's Service is 

changed into Tenure in Socage. | = | 
20. By the ſame Statute, par. 2. the Socage Tenure, into which Tenure 
by Knight's Service is changed, is diſcharged of Homage, Ward, Marriage, 
Aid for making the Lord's eldeſt Son a Knight, and Aid for the Marriage 
of the Lord's eldeſt Daughter. | | | 
21. And by the ſame Statute, par. 5. it is enacted, That the new Tenure 
in Socage ſhould be only liable to ſuch Relief, as Tenure in Socage was 
before liable to. „„ | | 


ch Df Tenure by Eſcuage. 


1. IF a Man were by Tenure bound to perform Knight's Service in a 
1 Voyage Royal, this was Tenure by Eſcuage. 
2. Every Tenant by Eſcuage was alſo Tenant by Knight's Service: But Inſt. 69, 82, 
many Tenant's by Knight's Service were not liable to Eſcuage ; for Eſcuage 83, 106, 108. 
was never due but by ſpecial Reſervation. | 
3. As every going of the King into Scotland, or into any other Place out ! Inſt. 69. 
of England, was called a Voyage Royal, there were of Courſe other Voy- 
ages Royal as well as for War: But Eſcuage was only due in a Voyage 
Royal for War. e | | | 
4. And this Service was only due in ſuch Voyage Royal for War, as? Inf. 68. 
was undertaken for the Suppreſſion of a Rebellion, or for the Defence of? 2 8 
the Realm: for, if the Deſign of the Voyage Royal were to make a new ha 
Conqueſt, Eſcuage was not due. | i 
5. Whenever the King, either in Perſon or by his Lieutenant, under- 1 Inſt. 69, 52. 
took a Voyage Royal in which Eſcuage was due, every Tenant of a whole Fitz- N. B. 
Knight's Fee, who was liable to this Service, was bound to be with the = 1. AK 
K ng's Army, or to ſend ſome able Man to be there in his Room, well. 88 
arrayed for the Space of forty Days, or to compound with the King for 
ſuch Service; and if he held more or leſs than a whole Knight's Fee, he 
was bound to be with the King's Army, in Perſon or by Deputy, for a 
longer or ſhorter Space of Time than forty Days, in Proportion to what 

he held, or to compound for ſuch Service. 
. Time of a Service in a Voyage Royal did not commence, until 1 Inſt. 1. 
the King had entered into the foreign Nation : For it could not till then be 
performed. | ” | | 
9. But every Tenant by Eſcuage was not, unleſs he held immediately of! Int. 69. 
the King, obliged to ſerve in every Voyage Royal where Eſcuage was due. 

8. If two Meſne Lords and Tenant paravail all held by this Service, nei- 1 Inſt. 59, 10. 
ther the ſecond Meſne, nor the Tenant paravail, was bound to perform it, Fitz. N. B. 
unleſs the firſt Meſne did perform it to the King: But if the fr Meſne, Roll. Abr 
did perform it to the King, the ſecond was bound by his Tenure of the firſt 510, N 
to perform it to him; and in like Manner if the ſecond did perform it to 
the firſt Meſne, the Tenant paravail was alſo bound to perform it to the 
ſecond Meſne. : 


9. Although 
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1Inſt.6g, 70. 9. Although however neither the ſecond Meſne, nor the Tenant paravail, 
Fitz. N. B. as bound to ſerve in a Voyage Royal, unleſs the firſt Meſne did ſerve in 
84. the Voyage; yet, if either of theſe did ſerve in the Voyage, for ſo long 
Time as the firſt Meſne ought to have ſerved, this would have excuſed the 
Default of the firſt Meſne: For only one Eſcuage was due to the King for 

the Fe nancy. e 3 2 > 

1 Inſt. 27. 10. As ſoon as the King's Army was returned from a Voyage Royal, 
Fitz. N. B. every one of his Tenants by Eſcuage, who had not pet formed the Service, 
$3. nor compounded with the King for it, was liable to pay a Sum of Money 


* i 
Roll. Abr. l | 
53. for his Default. 


1 Inſt.72,73- 11. And in like Manner every Meſne Lord, who held of a ſuperior Lord 
Fitz. N. B. by Eſcuage, and every Tenant paravail who held by Eſcuage, was liable to 
83. pay a Sum of Money to the Lord of whom he held, for his Default in 
not performing the Service, or compounding for it: But if ſuch ſuperior 
Lord had himſelf made Default, he was not intitled to receive any Thing, 
for the Default of Meſne Lord. FT 5 | 

I Inſt. 2,73. 12, The Sum to be paid by Fenants by Eſcuage, who had made Default, 
Fitz. N. B. was always aſcertained by Parliament: For as it concerned a great Number 

83. of Perſons, the King could not aſcertain it by his own Authority. 
Ilaſt. 72. 13. The Manor of aſcertaining the Sum, to be paid in ſuch Cafe, was 
Fitz, N- B. at the Rate of a Sum certain for a Knight's Fee, and of a proportionate Sum 


83. for a greater or leſſer Quantity of Land than a Knight's Fee. 
Ante 45. 14. By the 12 Car. 2. c. 24. par. 2. Tenure by Eſcuage underwent the 


ſame Chariges, as Tenure by Knight's Service did. 


(K) Df Tenure by Grand Serjeanty, 


1 Toft. os, 1. JF a Man be by Tenure bound, to perform a Military Service to the 
106, 107- I Perſon of the King, as to carry his Banner or his Lance, this is Te- 
nure by Grand Serjeanty.  ___. EE ER a. 
1 Inft. 10, 2. The Service due by this Tenure was called Grand Serjeanty, or the 
106, 107. great Service; becauſe, on Account of the Excellency of the Perſon to 
| whom it was to be performed, it was a greater and more worthy Service: 
For if the ſame Service were to have been performed to the Perſon of a 
Meſne Lord, it would have been only Knight's Service. „„ 
3. Tenure by Grand Serjeanty were not however confined, to the hold- 
. ing by a Military Service to be performed to the Perſon of the King. 
1 laſt. 106. 4. For if a Man were by 'Tenure bound to execute the Office of Marſhal, 
= High Conſtable, High Steward or Great Chamberlain of England, this was 


——— FE > lt — 
— — — * 


. — 2 = - 8 
4 — — — 2 
. " n —— _— — = 2 - 
_ — : — — — — e —— 2 — — . 
— — 4 2 fo _— ——— — * D "+ * — - — 7 n WY "4 3 _—— i Os - IF of af — I — — dy, + 2 * - a 2 
. — . — — — * — 8 . 8 — — al Fe — pong 
* — - TI" fs - ag + wo " — - — - > 
9s &, — _ — CESS IS." a = p - b —— & — - — — - eee — - — - — - <p — 
— ' — — - ” — 2 N * — — — — — — — JA 2 5 ce” — — — bv 
— — — — — . . — — 1 bs p = — . — — - - PR - * — 1 * 2 y 
pry — . x — — a - - — —— om — . — — " — 2 — 9 — — — 5 on Tees en — 1 hee” W — yo Þa 
g < * _— * my * * — — - — * — — a nd WI 9 ee — - —— — — © I - — * —— — - — 2 — — — 2 
— — — — — ER. DIE. 4” Ce er tn, xr ens —— —— —— pot 7 , 4 4 my » — 
- " —_—_— * * — — — — — — — © - _ — — — pl m - me : 
— ——— . — - = L - K = n 8 ” — * * — — 8 - — * * © a — — 
— — 2 —— — — N 3 3 — Rey. . by > — * 1 r F = 
: __— — 1 . — . N > i - « > "A. oF, 59, L * 3 „ 9 : — 


1 Inſt. 106. 
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| _ Tenure by Grand deijeanty. | | | 
1 Inft. 106. 5. It was alſo Tenure by Grand Serjeanty, if a Man were by Tenure 
bound, to execute an Office which conceined the Receipt of the King's 
| _ Treaſure, or the Adminiftration of Juſtice. . | 
1 Inſt, 106- 6. It was alſo Tenure by Grand Serjeanty, if a Man were by Tenure 
bound, to perform any Service to the Perſon of the King at his Coronation, 
| as to carry the Sword or Cup. TO „„ 
1 Inſt. 1. 7. If the Service due by this Tenure were of a military Kind, it could 
never be performed by Deputy. 5 „% Pl ey 
i laſt. 10 8. If the Service due by this Tenure were to be performed in Time of 
Peace, and the Man, who by Tenure ought to do the ſame, were not of 
| : „ 7 | ſufficient 
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EFF ficient Dignity for the Performance thereof in Perſon, he was allowed to 
make ſome Perſon of ſufficient Dignity his Deputy. 3 
_—_— 9. Butif a Woman, or an Infant, became ſeiſed of any Land or Te- 1 Int. 107. 
naement, to which the Performance of a Service due by this Tenure in the 
Time of Peace was annexed, neither of theſe could make a Deputy: But 
a a proper Perſon, both of theſe being incapable thereof, was appointed by 
= the King to perform it. 5 . 
10. Although every Tenant by Grand Serjeanty was likewiſe Tenant i Inſt, 103%, 
by Knight's Service; yet every ſuch Tenant was exempted from the Aid 107. 
for making the Lord's eldeſt Son a Knight, and likewiſe from the Aid for 
the Marriage of the Lord's eldeſt Daughter, to both which other Tenants 
by Knight's Service were liable. | | | | 
* 11. By the 12 Car. 2.c, 24. par. 1. Tenure by Grand Serjeanty is 
changed into Tenure in Socage, EE: | 
12. But by the fame Statute, par. 7. It is provided, That no honorary 
Service, which was before due by this Tenure, ſhould be taken away. 


(1) Df Tenure by Petit Serjeanty. 


1. TF a Man be by Tenure bound to pay yearly to the King, as a Bow, 1 Inſt, 108. 
an Arrow, or any other Inſtrument of War, this is Tenure by Petit ; 
Serjeanty. x | 
2. A Tenant by Petit Serjeanty was only liable to Fealty, and the Pay- 1 Inſt. 108. 
ment of the Thing due. 2 5 | 
3. This Tenure, notwithſtanding its being called by another Name, is a1 Inſt, 108. 
Species of Tenure in Socage. | | | 


o) Df Tenure by Caſtle-Guard, 


7. 1. a Man were by Tenure bound, upon reaſonable Notice given 1 Inſt. 82, 83. 
4 that an Enemy was coming, to defend a Tower, or any certain Part 
of a Caſtle, belonging to his Lord, or to pay a certain Rent in lieu of ſuch 
Service, this was Tenure by Caftle-Guard. | 
„ 2. If the Tenant had not the Alternative of paying a certain Rent in 1 laſt. 83. 
lieu of this Service ; but was obliged to perform it in Perſon, or by Depu- 
ty, this Tenure was a Species of Tenure by Knight's Service. | 
3. And it continued to be a Specics of Tenure by Knight's Service, al- 1 Inſt. 87. 
though a Sum of Money in Groſs was in lieu of the Service voluntarily 
paid by the Tenant and received by the Lord. | 
4. Wherever a certain Rent was to be paid to the Lord in lieu of the 1 Toft. 87. 
Service, this Tenure was a Species of Tenure in Socage. | 
| 5. If a Tenant by Caſtle-Guard were at any Time called out to perform Magn.Chart. 
Knight Service in the King's Army, he was, for ſo long Time as he feryed© 20. : 
in the King's Army, excuſed from the Service of Caſtle-Guard. — 25 


6. The 
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x Inſt. 83. 6. The Service due by this Tenure was not diſcharged, although the 
Caſtle to which it appertained was entirely demoliſhed, the Tenant being 

in ſuch Caſe only excuſed froni the Service, until the Caſtle was rebuilt. 


amb. 86. 7. But if Lord and Tenant by Caſtle-Guard were, and the Lord had 


Bro, Ten. granted the Seigniory whilſt the Caſtle was demoliſhed, the Service due by 


E. bh this Tenure would have been diſcharged ; becauſe the Grantee had not the 
I luſt. 33. Caſtle: Nor could it have been revived, if the Grantee had built a new 


Caſtle. 5 | 3 
8. Wherever this Tenure was a Species of Tenure by Knight's Service, 
it is by the 12 Car. 2. c. 24. Par. 1. changed into Tenure in Socage. 

9. And by the ſame Statute, par. 2. Tenants by Caſtle-Guard, who were 
alſo Tenants by Knight's Service, are diſcharged of ſuch Services and Fruits 
of Tenure, as other Tenants by Knight's Service are diſcharged of. 


Ante 45. 


— — 
7 — 


(N) Of Tenure by Coznage. 


1 Inſt. 106. 1. TF a Man were by Tenure bound to wind a Horn, for the Sake of 
alarming the Country, as often as he heard that an Enemy was come 
| or about to come into England, this was Tenure by Cornage. 

1 Inſt, 186. 2. This Tenure, if the Tenant held immediately of the King, was a 
Species of 'Tenure by Grand Serjeanty : But if he held of a common Per- 
ſon, it was a Species of Tenure by Knight's Service, „ 

3. By the 12 Car. 2. c. 24. par. 1. this Tenure is changed into Tenure 
in Socage. = | 2 © HIT 
4. And by the ſame Statute, par. 2. ſuch Tenants by Cornage, as were 
| likewiſe Tenants by Grand Serjeanty, are diſcharged of ſuch Services and 
Fruits of Tenure, as other Tenants by Grand Serjeanty are diſcharged of; 
and ſuch Tenants by Cornage, as were likewiſe Tenants by Knight's 
Service, are diſcharged of ſuch Services and Fruits of Tenure, as other 
Tenant's by Knight's Sei vice are diſcharged of. | 


2 * 


(0) Df Tenure in Burgage. 


” laſt. 109, 1. TJ F a Man hold an Eſtate, which Bes in Borough, of the King or 


Lord of the Borough, by a certain yearly Rent, this is Tenure in 

Burgage. 255 8 „„ 

1 Inſt, 109. 2 1 in Burgage was only liable to Fealty, and the Payment of the 
ä | „%% ob „ 

3. This Tenute, notwithſtanding its being called by another Name, is 


5 Inſt. 10 Li . P 
a a Species of Tenure in Socage. 
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night be a Tenant in Villainage, 


N liament, to pay a Sum certain, this was a Tenure in Socage'; for although 
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c) Df Tenure in Uillainage. 


Fa Man were by Tenure bound to perform a baſe Service for his 
Lord, this was Tenure in Villainage. „ | 
2. Tenure in Villainage was of two Kinds: Tenure in Villainage, and 
Tenure in pure Villainage. : | | | 
3. In the former of theſe, the Service to be performed, although baſe, 1 Iaſt, 116. 
in, as to carry the Dung of the Lord, and ſpread it uporrhis: 


1. 


was Certal 
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4. In the latter, the Service, which depended altogether upon the Will 1 Inſt. «16 


© of the Lord, was ſo uncertain, that the 'Tenant could never tell at Night, 
What Service he was to perform the next Morning. 


«. Only a Villain could be a Tenant in pure Villainage : But a Freeman' loft, 116. 


(Q Df Tenure in Socage, = 
i. IF a Man be by Tenure bound to pay any certain Thing to the Lord, 


I this is Tenure in Socage. 
2. Tenure in Socage is fo called from Soca, a Soke or Plough, becauſe Inſt. 86. 


102 "1 the Service reſerved, at the firſt Inſtitution of this Tenure, was to be per- 
EX formed with a Plough. | 


3. In antient Times every Tenant in Socage was bound, by a Reſervation; laſt. 86, 
in his Grant, to ſerve a certain Number of Days in every Year, in plough- 


5 ing and ſowing the Demeſne Lands of his Lord. 


4. Afterwards the Service was by Agreement between the Lord and Te- 1 Inſt. 86. 
nant changed into a certain Payment: But the Name of Tenure in Socage 
was ſtill retain e. | 

5. In ſtill later Times every Tenure, by which a certain Thing was to 1 Inſt. 86, 87. 
be paid to the Lord, was, for the Sake of diſtinguiſhing it from Tenure* Rell. Abr. 


i by Knight's Service, called Tenure in Socage, notwithſtanding there was nos 


Keſervation in the Grant of the Service of the Plough. 

6. If the Reſervation in the Grant were of a Roſe, a Pair of Spurs, or a 1 Inſt. 86. 
Rent, every ſuch Reſervation made a Tenure in Socage. 

7. If a Man were by Tenure bound to pay annually to the King a Bow, 1 laſt, 108. 
an Arrow, or any other Inſtrument of War, this, notwithftanding its being 
Tenure by Petit Serjeanty, as the Payment was to be of a Thing certain, 
was a Species of Tenure in Socage. 


8. If a Tenant by Eſcuage was, as often as Eſcuage was aſſeſſed by Far-; ORs 
ro. Len. 
the Money was not to be paid at a Time certain, a Sum certain was to deb "9 


9. Heretofore an Inheritance might have been holden by Tenure ia 
Socage in Capite, as well as by Tenure in Socage, 


10. But by the 12 Car, 2. c. 24. Tenure in Socage in Capite, is changed 
into Tenure in Socage. | . i: 


® 


11. Tenure in Socage is liable to no other Services than Fealty, and the 


Payment of the Thing due to the Lord. 


TITHES. 


TITHES 


fignifies the tenth Part of a Thing. 
Of every Thing, of which Tithe is due of common » Right 
Tithe is always the tenth Part of the Thing. 
But of every Thing, of which Tithe is only due by Cuſtom, more or 
leſs than the tenth Part of the 1 hing may be due "or: Tithe, 


T* HE Word Tithe i 19 derived from the Saxon Word Teova, which _ 


"Under: this Title it will be proper to ſhew, 


(A) Df what Things Tithe is in the general due, 
(B) Cho are liable to the Payment of a perſonal 


Tithe. 
() Ok what Things a predial Tithe is due. 


1. Of Agiſtment. 

2. Of Corn. 

3. Of Hay. 

4. Of Wood. 

5. Of divers other Things. 


D) Df what Things a mired Tithe i is due. 


1. Of the Voung of a Beaſt. 

2. Of the Eggs or Young of a Bird or Fovl. 
3. Of Wool. . 

4. Of divers other Things. 


(E) To whom Tithe is in the general to be paid. 
(F) To whom parochial Tithes are to be paid. f 
(G) To whom extraparochial Tithes are to be paid. 

| oy) Fo "4 Bight to 8 Poꝛtion of Tithes in a 
| ari : 
(1) By whom Tithe is to be paid. 

(K) hat Tithes are to be deemed ſmall Cithes. 
(IL) How far the Cuſtom of a Parich is to be re- 
arded in the ſetting out of Tithes. 
(M) Df the Time and Manner of paying perſonal 
Tithes, where there is no Cuſtom in a Pariſh, 
(N) Ok the Time and Manner of ſetting out predial . 
Tithes, where there is no Cuſtom in a Pariſh. 
(0) Df the Time and Manner of ſetting out oz pap⸗ 
ing mixed — — there Is no Cuſtom in 


a Partly, ® Ot 
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P) Df the Time and Manner of paying Tithes 
due by Cuſtom. 
(O) In what Caſes the Payment of Tithes map 
be ſuſpended, 


1. Ofthe Produce of Lands in the King's Hands. 
2. Of the Produce of Lands, which have been barren. 
3. Of the Produce of Glebe Lands. 


(N Df a Modus Decimandi, 


1. In the general. 

2. Of the Certainty required in a Modus. 

3. Of a Modus, which amounts to a Preſcription in 
Non decimando. 

4. Of a Modus, which has not bein conſtantly paid. 

5. Of a leaping Modus. 
6. Of a Modus, which is too rank. 

1 Of a Modus, which is liable to Fraud. 

8. Ok a Modus for ſuch Perſons as live out of the 
„„ 

9. Of the Extent of a Modus. 


(S) Df a Preſcription in Non e | 
(J) Of a Diſcharge of Tithes by Gzant, 
(U) Df a Diſcharge of Tithes by Bull. 
_ — a Dilcharge of the Payment of Tithes by 
der. 
G Df a Diſcharge of the Payment of Tithes by 
Unity of Pofſeifton, 
| (Y) DfAgreements and Leaſes concernin Tithes. 
) Ok a Suit in a Spiritual Court fox Subtrac- 
tion of Tithe, 
(Aa) In what Caſes a Pꝛohibitian lies to a Suit in 
a Spiritual Court fo: Subtrattion of Tithe, 
(Bb) Of a Suit in a Court of Equity foz Subtrac- 
tion of Tithe. 
(Cc) Df a Suit in a Court of Equity to eſtabliſh a 
Tithe. oz a cuſtomary Manner of letting out 
Ne... 
(Dd) Df an Action upon the Statute againlt Sub⸗ 
traction of Tithe. | 
(Ee) Df recovering in a ſummary May the Ualue 
of [mall Tithes lubtratted. 
(Ef) Df recovering Tithe due from Quakers. 
(Gs) CUhat Remedy the Occupier has, when the 
Perſon intitled to the Tithe ſet out does not fetch 


it away in a reatonable Time. 
Vol. V. | E .-- Df 


- Hutchinſon, 


r 1 T HE Ss 


(A) Df what Things Tithes are in the gene: 
r 


1. ITHES of ſome Things are due of common Right, of others 
by Cuſtom. HE : oo „ 
2. Tithe is not due of common Right of any Fruit of the Earth, Which 
does not renew annually. „ 1 | I 1 
11 Rep. 13. 3, Tithe, which ariſes from a Fruit of the Earth, can never be 
ws oF Part of the Land from which it arifes, but mutt always be collateral 
4 Oe. Ja: 452, thereto. 5 5 | | | | 
11 Rep.13- 4. Nay Tithe is ſo collateral to the Land from which it ariſes, that if 
Priddle v. a Leaſe be made of the Glebe belonging to a Rectory, with all the Profits 
3 and Advantages thereof, and there be a Covenant, that the Rent to be 
161. © Paid ſhall be in full Satisfaction of every Kind of Exaction, and Demand, 
belonging to the Rectory; yet if the Glebe be not expreſsly diſcharged of 
Tithe, the Leſſee ſhall be liable to the Payment of Tithe for the Glebe. 
Fitz. N. B. 5. Tithe is not due of common Right of the Produce of a Mine or 
uarry : Becauſe ſuch Produce does not renew annually, but is the Sub- 


* | 
A * ſtance of the Earth, and has perhaps been ſo for many Years, 


2 Inſt. 651. 1 Roll. Abr. 637. Cro. Eliz. 277. 


2 Vern. 46. 6. But Tithe may be due by Cuſtom of the Produce of a Mine or 
Buxton v. Quarry. „ | 1 8 | 


1 Roll. Abr. 7. Tithe is not due of common Right of Lime: The Chalk, of which 
637. pl. 5. it is made, being Part of the Soil. | ä - 
Nod. 77. 8. Tithe is not due of common Right of Bricks: Becauſe theſe are 


8 made of Earth. | 


1 Mod. 33. 9. Tithe is not due of common Right of Turf or Gravel: Becauſe both 
theſe are Part of the Soil. „ iy . 
Roll. Abr. 10. It has been holden, that Tithe is not due of common Right of Salt: 
642. S. pl. 8. Becauſe this is not a Fruit of the Earth.” 7 >. 8 
- wer * 11. But every one of theſe Things, and all Things of the like Kind, 
pl. 3. may by Cuſtom be liable to the Payment of Tithe. | „ 
11 Rep. 16. 12. Tithe is not due of common Right of a Houſe ; becauſe Tithe is 


2 — only due of common Right of ſuch Things as renew annually. | 


2 Inſt. 659. 13. But Houſes in London are by a Decree, which was confirmed by an 
37 H. 8. c. 2. Act of Parliament, made liable to the Payment of Tithe. | 
2 Inſt 659. 14. And before this Decree many Houſes in London were by Cuſtom 
5 liable to the Payment of Tithe ; the Quantum to be paid being thereby 
Rep 10k. only ſettled, as to ſuch Houſes for wl ich there was no cuſtomary Payment. 
"Wien | 4 W 4 | | 

94. | 1 85 | 3 | | 
11 Rep. 16. 15, There is in moſt antient Cities and Boroughs a Cuſtom to pay Tithe | 
8 of Houſes; without which there weuld not be in many Pariſhes a proper 
Bunk. 102. Maintenance for the Clergy. . | 
Ranb. 43. 16. It was holden by three Barons of the Exchequer, Price, Montague and 
Farb of Scar- Page, contrary to the Opinion of Bury Chief Baron, that two Tithes may 
_ b-rough v. be due of the ſame Thing, one of common Right, the other by Cuſtom. _ 


Hunter. ” 
c Who 


an Appeal from a Decree of the Court of Exchequer, that only a perſonal... 


TI 08 . 53 


h) Cho are liable to the Payment ot a perſonal 


1. C UCH Tithe, as ariſes from the Profit of a Man's perſonal Labour, 2 Iaſt. 649. 
in the Exerciſe of an Art, Trade or Employment, is called a per- | 
| ſonal Tithe. 8 OO = 
2. A perſonal Tithe is only to be paid of the clear Gain, which ariſes from à laſt, 62. 
the perſonal Labour of a Man, after deducting all Charge and Expence, 
according to the Eſtate, Condition or Degree of the Man. | 

By the 2& 3 Ed. 6. c. 13. par. 7. Common Day-Labourers are ex- 
empted from the Payment of a perſonal Tithe. 
4. Servants in Huſbandry are not liable to the Payment of a perſonal Roll. Abr 
| Tithe; for by their Labour the Tithes of many Things are increaſed. 646. pl. 1. 


5. A Miller is liable to the Payment of a perſonal Tithe. 2 Inſt. 621. 
EY DIY i Roll. Abr. 


641. pl. 19, Cro. Jac. 523. 


2 6. And it ſeems to have been formerly holden, that the Occupier of 22 Roll, Rep. 


Corn Mill, beſides being liable to the Payment of a perfonal Tithe, is alſo — 8 
liable to pay, as a predial Tithe, the tenth Part of his Toll. ere = 


7. It is however now ſettled, by a Decree of the Houſe of Lords, upon 19 2755 


Tithe is due from the Occupier of a Cora Mill, Chambers 
| 8 ain, 2 Will, Rep, 463. 

8. The Occupier of a new-erected Mill is liable to the Payment of a per- Cro. Ja. 429+ 

ſonal Tithe, although the Mill be-ereted upon Land diſcharged of Tithes. 

9. It is ſaid in one Book, that the Occupier of an antient Mill is not liable Mar. 15. 

to the Payment of a perſonal Tithe : But that the Occupier of a new Mill P. 36. 

is by the ꝙ Ed. 2. fl. I. c. 5. made liable thereto. 

10. This ſeems to be a Miſtake ; for that Statute does only provide,.that 12 Mod. 243. 
new- erected Mills ſhall be liable to the Payment of Tithe : But as nothing Hart v. Hale. 
is therein ſaid concerning antient Mills, there can be no Doubt, that ſuch? Bulltr.212, 
antient Mills, as before the making of that Statute were liable to the Pay- 
ment of a perſonal Tithe, continued afterwards to be liable thereto. 

11. If the Man who has let a Ship to a Fiſherman receive, for the Uſe 1 Roll. Abr. 
of his Ship, a Parcel of the Fiſh which are caught; the Fiſherman is not 38. N. pl. a. 
liable to the Payment of a perſonal Tithe for theſe Fiſh, hecauſe they are 
no Part of his Gain. Mort | | = 

12. If a Man purchaſe a Houſe for three Hundred Pounds, and after ſell 1 Rol. Abr. 
it for five Hundred, no perſonal Tithe is due; for the perſonal Labour 536. N. pl. 3. 
bears no Proportion in this Caſe to the Profit. | 
13. If an Ionkeeper have ſuch Profit out of his Kitchen, Cellar and 2Bulftr. r 41, 
Stables, as to make two Hundred Pounds of what coft him only one Hun- Polley v. 
dred, no perſonal Tithe is due: Becauſe the Profit did not in this Caſe Davis. 
ariſe from perſonal Labour alone, and fo far as it did, it aroſe perhaps more 
ow the perfonal Labour of Servants than from that of the Maſter of the 
Ian. | 8 | 


E a: ( Of 


54 T 1 E. 8. 


? 


(C) Of what Things a predial Tithe is due. 


a laſt. 649. 1. \UCH Tithe, as 116 immediately from a Fruit of the Earth, as 

| | from Corn, Hay, Hemp or Hops, or from any Kind of Fruit, Seed 

or Herb, is called a predial Tithe. 

2 Inſt. 647. 2, It is ſo called becauſe it ariſes immediately from a Fruit of the Farm 

bor Earth. | 

4 Mod. 344. 3. Divers Things are by the Eccleſiaſtical Law liable to the Payment of 

a predial Tithe, which by the Common Law are not. 

4. The Deſign under this Head is to ſhew, what Things are Uable by the 

Common Law to the Payment of a predial Tithe. 

1 Roll. Abr. «5, In doing this it will appear, that ſome Things, which are in the gene- 
637-E- pl. 2. ral exempted ä become by Cuſtom liable to the Payment of a pre- 

1 Roll. Abr. di | Tith 

G42. S. pl. 7 ia Ithe. 

pl. 8. 

1 Roll. Abr. 6. It will alſo appear, that in Things, which are in the general liable 

645- Pl. 11. thereto, are under particular Circumſtances exempted from the Payment of 


= Eliz. a predial Tithe. 

Freem. 335. 12 Mod. 235. 

Cro. Eliz. 5. But wherever any Fraud is uſed, to bring a Thing under a Circum- 
275 ſtance, by reaſon of which it would, if it had come fairly thereunder, have 


e 335 been exempted from the en of a predial Tithe, it is by ſuch Fraud 
rendered liable thereto. 5 8 
8. As it would be tedious, to enumerate all the Things which are liable 
to the Payment of a predial Tithe, only thoſe ſhall be mentioned, concern- 
ing the Tithe of which ſome Queſtion has ariſen: But from thoſe which 
ſhall be mentioned, it may be eaſily collected, of what other Things a * 
dial Tithe is due. 


or Agiftment, 


0. Agiſting, i in the ſtri& Senſe of the Word, means depaſturing : a Beaſt 
the Property of a Stranger : But the Word, in the legal Senſe thereof, does 
as well mean depaſturing the Beaſt of the Occupier of the Land, as de- 
paſturing the Beaſt of a Stranger. | 
| | 10. An Occupier of Land is not liable to the Payment of Tithe, for de- 

1 Roll. Abr. paſturing Horſes, or other Beaſts uſed in Huſbandry, in the Pariſh in which 


"—_ FE they are depaſtured : Becauſe the Tithe of other Things 1 is by the Work of 
pl. 3 PF ſuch Beaſts increaſed. 
Cro. Eliz. 


446. Ld. Raym. 130. 


7 Mod. 714. 11. But if Horſes or 0 Beaſts are RY in Huſbandry, out of the Pa. 
Harrow's riſh in which they are depaſtured, an . Tithe | is due for ſuch 


Caſe. 
Ld. 1 855 Beaſts. 


1 30. | 
| Koll. Abr. 12. Tt ſeems to be the better Opinion, that Tithe i is not due for gepaſ⸗ 
642. pl. 4. turing a Saddle-Horſe, which an "AI of Land keeps for himſelf or 
; C rode: 430. Servant to ride upon. 

ulſtr. 171. | | 


Ruab, 3. | 
13. But 


LB . 
13. But an Occupier of Land is liable to an Agiſtment Tithe, for ae Cro. Ja. 430. 


paſturing a Horle, which he keeps for Sale. N 2+] 


5 647. pl. 14. 


. 14. Tithe is not due for at milch Cans: which are milked i in 1 Roll. Abr. 


alk in which _ are + depaltured; becauſe Tithe is paid of their ct. ' > ing 
l Ie 446. 


| If Cows are - alli for Calving, Tithe is not due for depaſturing Hetl. 100, 
A whilſt they are dry: But if they are afterwards ſold, or milked in 
anorher Pariſh, an Agiſtment 'I'ithe is due for the Time they were dry. 

16. Tithe is not due from an Occupier of Land for depaſturing young Cro. Eliz. 


| Cattle, which are reared to be uſed in TIS or to be milked. 2 She- 
rington v. 


Flewood. 
17. But if ſuch young Beaſts are ſold, before they come to ſuch Perfec- Hetl. 86. 
tion as to be fit for Huſbandry, or before they give Milk, Tithe is to be Woolmer- 
paid for depaſturing them. ſton's Caſe, 
18. An Occupier of Land is liable to Tithe, for depaſturing Cattle, Jeck. 251, 


which he keeps for Sale. | pl. C. Crs; 
Car. 237. 


Show. P. C. 192. 


19. If Cattle, which have neither being uſed in Huſbandry nor beenJenk. 281. 
milked, are, after having been kept ſome Time, killed to be ſpent in the ks 
Family of the Occupier of the Land on which they were depaſtured, Tithe 446, 26. 


is not due for depaſtutring them. Cro. Car. 237. 
20. It is in general true, that Tithe is due for depaſturing Cattle, which Cro. Eliz. 
are : the Property of a Stranger, | Y Loco . 


Freem. 329. 


21. If an Inokeeper put the Horſe of his Gueſt into a Puſture in his own Hardr. 35. 


| OTIS he 1 is liable to Tithe for depaſturing the Horſe. — v. 


Poph. 142. 
22. Tithe i is not «aw for depaſturing any Beaſt, upon Land which has Poph. 142. 


in the ſame Year paid Tithe of Hay. 2 Roll. Rep. 
191. 


23. Tithe is not due for depaſturing any Beaſt upon the Headland of a 1 Roll. Abr. 
ploughed Field; provided the Headland be not wider, than is ſufficient to 646. pl. 17. 
turn a Plough and Horſes upon. 

24. Tithe is not due for depaſturing Cattle upon Land which has in the Bro. Dim, 
ſame Year paid Tithe of Corn. Pat 

25. If Land, which has paid Tithe of Corn in one Yeaf, be left unſown 1 Roll. Abr. 
the next Year, Tithe is not due for depaſturing a Beaſt upon the Land; 642. pl. 9. 
becauſe, by its lying freſh, the Tithe of the next Crop of Corn is 
increaſed. 

26. But if 33 which hi paid Tithe of Corn, be ſuffered to lie freſh Sheph. Abr. 
longer than by the Courle of Huſbandry is uſual, Tithe is due for depaſtur- 5 
ing a Beaſt upon the Land. 

27. As the Queſtions, whether Tithe is due for depaſturing Sheep, and 
in what Caſes it is due, do not ſeem to be ſettled, it will not be amiſs, to 
mention the principal Cafes, in which theſe Queſtions have been agitated. 

28, It is laid down in one Caſe, that Tithe is not due for depaſturing , Roll. Rep 


Sheep; z becauſe they are Animalia fr vgs. | 89 . 7. 
| M.aſcal v. 


Price, Mich. 12 Ja. 1. 


29. But in miother Book: of the ſame Author's, where this Caſe is men- - Roll. Abr. 


tioned, there is a Dubitatur. R pl. 8. 
30. In 


56 11% (( 
Poph. 19). 30. In a Caſe not long after it was holden, that Tithe ſhould be paid for 
Anon. Mich. Sheep, which after having been depaſtured in one Pariſh from Michael mas- 
2 Car. 1. Day to Lady-Day were removed into another; and by Dadderidge Juſtice, 
| otherwiſe the Parſon of the firft Pariſh may be defrauded of this Tithe ; for 
the Sheep, wiich have been carried into a ſecond Pariſh, may not be brought 
back and ſheared in the firit. 55 | 5 
31. It was however ſaid in this Caſe by Whitelack Juſtice, that De Ani. 
malibus inutilibus, as Horſes, Oxen, c. the Parſon ſhall have Agiſtment 
Tithe : But that De Animalibus utilibus, as Cows, Sheep, Oc. he ſhall 

have Tithe in Kind. 1 „„ 5 
Cro. Car, 32. In one Caſe it is ſaid to have been holden, that Tithe is not, to he 


. = paid for depaſturing Sheep, which are afteiwards eaten in the Houſe of the 
Laa Mich. Occupier of the Land. | | | | 
7 Car. I. 


33. It would follow, as a neceſſary Implication from the Doctrine of this 
Caſe, that Tithe is due for depaſturing Sheep, which are not afterwards eaten 
"i in the Houle of the Oecupier of the Land. SIE 5 

1 Roll. Abr. 34. But in another Report of the ſame Caſe it is ſaid to have been hold- 
647. Pl. 13. en, that Tithe is not due for depaſturing Wethers; becauſe they will yield 
| | a Tithe of Wool. 5 | 8 | | 

Bunb. 90. 35, In one modern Caſe in the Court of Exchequer it is ſaid, that it 
Baker . ſeemed to be admitted, that Tithe is due for depaſturing yearling 

Sweet, Mich. gn N ; | | | = 
8 G. 1. m_— | 

Gilb, Rep. in 36. In another Caſe ſhortly after in the ſame Court it appeared, that 
S „ Sheep, after paying Tithe of Wool, had been fed upon Turnips not ſevered, 
hays aj by which they were bettered to the Value of five Shillings each; and that 
Paſch. 12 they were then ſold. It alſo appeared, that the Defendant had, before the 
Geo, 1. next Shearing-Time, bought in as many as were ſold ; and that of theſe 
"Tithe of Wool was paid. It was inſiſted, that if an Agiſtment Tithe were 
to be paid for the Sheep ſold, and Tithe of Wool for thoſe bought, this 
would be a double Tithing: But the Court decreed the Defendant to ac- 
count for an Agiſtment Tithe for the Sheep fold. V 

37. In the latter Caſe ,the Caſe of Dummer and Wing field, Hil. 1 W,& M. 
was mentioned. In which it had been decreed, and the Decree had been 
affirmed upon a Rehearſing, that Tithe, for depaſturing Sheep, from the 
Time they were ſheared until they were fold, ſhould be accounted for, 
Bunb. 313. 38. In a ſtill later Caſe, the Court of Exchequer were of a quite different 
Poor v. Sey- Opinion. A Bill being brought, for the Tithe of depaſturing Sheep four 
wour, Hil. Months in 2 Parith after they had been ſhorn and Tithe ot ther Wool had 
3p. been paid in that Pariſh, it appeared, that at the End of the four Months 
they were removed into another Pariſh, and that they were ſhorn there at 
the next ſhearing-Time. In this Caſe the Caſes of Coleman and Baker, and 
of Dummer and Wing field, were cited by the Plaintiff's Counſel: But the 
Court decreed, that Tithe ſhould not be paid for depaſturing Sheep; be- 
cauſe they are Aiimalia fructusſa. | 5 


Of Corn. 


1 Roll. Abr. 39. It is laid down in divers Caſes, that Tithe is not due of the Rakings 
645. pl. 11. of Corn involuntarily ſcattered. e | | i 

Cro. Eliz. | E | 

4275. Moor 298, Freem. $35. 


Oro. Elis. 40. But if more Corn be fraudulently ſcattered, than if proper Care 
Pk. had been taken would have been ſcattered, 'Tithe is due of the Rakings of 
3 335 the Corn. | | EI | | TE | 
42 1.235. 41. It is ſaid by Holt Chief Juſtice, that Tithe is due of the Rakings of 

a Corn, except ſuch as is bound up in Sheaves. | RED Ge 


T 1 7 = 0 — 


3. Of Hay. 


2 Hay is liable to the Payment of Tithe, notwithſtanding Beaſts of the 
' Plough or Pail, or Sheep, are to be fed therewith. WY | tre: Js. 47. 


Warner. 
1 Roll. Abr. 650, pl. 12. 12 Mod. 497. 


| 43. But Tithe is not due of Hay grown upon the Headland of a plough- 1 Roll. Abr. 
ed Field; provided the Headland be not wider, than is ſufficient to turn 546. pl. 19. 


a Plough and Horſes upon. 
is laid down in one Caſe, that if a Man cut Graſs, and while it is 1 Roll. Abr. 


44. It i : b 
in the Swarthe carry it, and feed his Plough Cattle therewith, not having 645: Craw- 
ſufficient Suſtenance for them otherwiſe, Tithe is not due thereof. 3 e ee 

| | ich.g. Car, 

45. And in a much later Cafe, the Court of Exchequer ſeemed to be of Bunb. 259 
Opinion, that Tithe 1s not due of Vetches or Clover, cut green and given Hayes v. 

| | Dowſe, Hil. 


to Cattle uſed in Huſbandry. 3 Geo. 2 


46. But in a Caſe ſome Years prior to the latter Caſe it was holden, that 2 Mod. 498. 
a Right to Tithe of Hay accrues upon the mowing of the Graſs, and that Selb) u. 
the ſubſequent Application thereof, either while it 1s in Graſs, or after I Paich. 
is made into Hay, ſhall not, although Beaſts of the Plough or Pail are fed * '” 
therewith, take away the Right. 7 | 
467. And the Doctrine of the laſt Caſe coincides with that of an old Caſe ; Cro. Car. 
In which it is laid down, that Tares cut green, and given to Beafts of the 393- 
| Plough, may by ſpecial Cuſtom be exempted from the Payment of Tithes : d . 
From whence it follows, that ſuch Tares are not in the general exempted. ce 
therefrom. . | EN 
48. It is laid down in divers Books, that Tithe is not due of After- 2 Inſt. 652. 


mowth Hay, becauſe Tithe can only be due once in the ſame Year from Cro. Ja. 42. 


the ſame Land. Ld, Raym. 
e 243. 


459. But it is in other Books laid down, that Tithe is due of Aftermowth Cro. Eliz. | 
| | Cro. Ja.116. 


Cro. Car. 403, 12 Mod. 498. Bunb. 10. 


| 50. And it has been holden in two modern Caſes, that if divers Crops Bunb. 10. 


are grown upon the ſame Land in the fame Year, Tithe is to be paid of — v. 
. | | atkins, 


every Crop. | | 
19 N P. | Hil. 3Geo.1. 
Bunb, 314. Su inſen v. Digby, Hil, 3 Geo. 2. 


of wood. 


31. 1e is faid in one Caſe, that before the Conſtitution of Strat ford, Wood 120d. 111. 
was only tithable in particular Places by Cuſtom; becauſe Wood does 


not renew annually, _ | | | 
52. By that Conſtitution, which was made in the ſeventeenth Year of Iaſt. 642, 


the Reign of Edward the Third, it was ordained, that Tithes ſhould be 
| paid, within the Province of Canterbury, of Silva Cedua. | 
=. In the next Year, the Commons complained to the King of that big, 
Conſtitution, as an unprecedented Thing; and petitioned, that the People 
might remain in the ſame State as they had been under his Royal Proge- 
nitors ; and that a Prohibition might be granted, for all who ſhould be 
impleaded in Court Chriſtian for Tithe of Wood. | | 
54. The Anſwer was, The King willeth that Law and Reaſon be dore ibid. 
| | | 55. In 


58 e CC 8. 

2 Inſp. 642. 6 5. In another Petition, preſented in the twenty-firſt Year of the ſame 
| Reign, the Commons complained to the King, that the Clergy, by virtue 
of the Conſtitution made in the ſeventeenth Year of his Reign, demanded 
Tithes both of groſs Wood and Underwood, whether the latter were ſold 

or not. 9 8 Eg | ET N 
ibid. 56. To this the King anſwered, That the Archbiſhop of Canterbury 
| and the other Biſhops have anſwered, that Tithe is only demanded, by 

Virtue of that Conſtitution, of Underwood. 3 . 

57. After other Petitions had been in vain preſented by the Commons, 

the great Men of the Realm did, in the Forty-fifth Year of the ſame Reign, 

| join with the Commons in a Petition. vo Fre 5 

46 Ed. 3. 58. In Conſequence of this Petition, a Statute was in the ſame Year made 
c. 3. in the following Words, At the Complaint of the great Men and Com. 
| * mons, ſhewing by their Petition, that when they ſell their groſs Wood, 

of the Age of twenty or forty Years, or of a greater Age, to Merchants, 
* to their own Profit, and to the Aid of the King in his Wars, the Parſons 
and Vicars of Holy Church do implead, and trouble the ſaid Merchants 
in Court Chriſtian, for the Tithes of the ſaid Wood, under the Denomi- 
„nation of Silva Cædua, by Reaſon of which they cannot ſell their Wood 
for the real Value, to the great Damage of themſelves, and the Realm, it 
„is ordained and eſtabliſhed, that a Prohibition in this Caſe fhall be 

* granted, and upon the ſame an Attachment, as it hath hitherto been.” 
59. From theſe Petitions and Anſwers and this Statute it appears plainly, 
aide, 2. that the Demand of Tithe of Wood, by Virtue of the Conftitution made 
©. in the ſeventeenth Year of the Reign of Edward the Third, was at leatt 
Plowd. 470. as to groſs Wood an Encroachment. > 


2 Inſt. 642, 


Bro. Paroch, 
pl. 1. Cro. Ja. 100. 


21ſt. 643 60. After the making of this Statute, Prohibitions were conſtantly grant- 
644, 648. ed to Suits inſtituted in Spiritual Courts for Tithe of groſs Wood : But 

two Queſtions did frequently ariſe; namely, What is groſs Wood ? and of 
_ Age groſs Wood muſt be, before it is exemped from the Payment of 

he., 5 | E 8 = 
2 Iaſt. 642, 61. For the putting of an End to theſe Queſtions it has been long ſettled, 
643. that by groſs Wood is not meant high or large Wood, but ſuch Wood 
| —_ 5 vas is generally, or by the Cuſtom of a particular Part of the Country, uſed 
cc, Sas Timber; and that all ſuch Wood, if it be of the Age of twenty Years, 
is exempted fro:n the Payment of Tithe. | | 
2 Inſt. 642. 62. The Wood of Oaken, Aſhen and Elmen Trees, being univerſally 
| uſed as Timber, it has been conſtantly holden, that ſuch Trees, if of the 


Age of twenty Years, are groſs Wood 5 
2 Toft, 633. 63. It was holden upon great Deliberation, notwithſtanding what is laid 
down to the contrary in Ploæud. 470. that Hornbeam Trees, if of the Age 
of twenty Years, are groſs Wood; becauſe the Wood of ſuch Trees is 
: frequently uſed in Building and Repaiting. EF hens | x 
2 Int. 643. 64. It has for the fame Reaſon been holden, that an Aſpen Tree, if of the 
| Age of twenty Years, is groſs Wood, „„ | 
Plowd. 470. 65. Tithe is in the general due of Beechen, Birchen, Hazel, Willow, 
Cro. Eliz. 1. Sallow, Alder, Maple, and Wite-Thorn Trees, and of all Fruit Trees of 
Cro. Ja 199- hat Age ſoever they are: Becauſe the Wood of theſe Trees is not often 
1 Roll. Abr. T. "75 Yoo > IS | 
pes oe uſed as Timber, | | | Os 
pl. 6. | 
| Brownl. 94+ 


Hob. 219. : 66. But if the Wood of any of theſe Trees be frequently uſed, in a par- 
Brownl. 94. ticular Part of the Country where Timber is ſcarce, in building or repair- 


i" Tithe is not due of ſuch Trees, if they are of the Age of twenty 
Lears. 5 5 . 
67. It 


TFF 1 F- WH: | 59 
67. It is laid down in divers Caſes, that if a Timber Tree, after it is 11 Rep. 48. 
of the Age of twenty Years decay fo as to be of no Ute for repairing "Se Elia. 
building, Tithe is not due of the Wood of this Tree; becaule it was once Ce-. Ja. 100. 
privileged. | 1 Roll. Abr. 
| 3 | G4c. pl. 2. 
68. But the contrary is laid down in ſome other Caſes. | 
60. In two of theſe it is laid down, that, if the Wood of a Coppice has Sid. 300. 
been uſually felled for Firing, ſuch Wood ſhall pay Tithe, although it ſtand? Lev. 189. 
till it be forty Years of Age. | 
50 In another it is laid down, that if the Wood of a Timber Tree be Bunb. 99. 
ſold for Firing, it is, although the Tree be of the Age of twenty Years, 5 
liable to the Payment of Tithe, 8 | be: Ken ul. 
71. The Doctrine however of the former cited Cafes has been confirmed Jy 
in a modern Cale, | | | | a 
72. A Bill being brought for Tithe of the Loppings of Timber Trees, Ms; Rep. 
which had been ſold for Firing, it was inſiſted that this Wood, which would Walton v. 
otherways have been exempfed from the Payment of Tithes was liable Thon, 
thereto, becauſe it was fold for Firing ; and ſome of the Caſes above cited > 
were replied upon. EO | | — 
73. The Bill was diſmiſſed; and by Lord Hardewicke Chancellor. 
74. In the Caſes in 1 Lew. 189. and Sid. zoo. the Wood in Queſtion 
was Coppice Wood, which had been uſually felled for Firing ;' and conſe- 
quently theſe Caſes do not conclude to the Point: Becauſe fuch Wood of 
what Age ſoever it be is titheable, What is laid down in the Caſe of 
Greenaway and The Earl of Kent is not now Law ; for in the Caſe of 
| Bibye and Huxley, Hil. 11 Geo. 1. which was ſubſequent thereto, it was 
agreed, that Tithe is not due of the Wood of a Timber Tree, which 
has been once privileged from the Payment of Tithe, although ſuch Wood 
be fold for Firing. . 
75. It is in one Book laid down, that the Loppings of a Timber Tree, Plowd. 450. 
which are of twenty Years Growth, are exempted from the Payment of Saby v. 
'Fithe ; becauſe Loppings of that Age may be uſual in Building. Molins. 
76. But it is laid down in divers other Books, that if a Timber Tree, Bro. Diſm. 
of the Age of twenty Vears, be lopped, Tithe is not to be paid of thek 4 
Loppings, although they are not of twenty Years Growth ; for that qv 
the Tree is exempted from the Payment of Tithe, the Loppinge are like- 4738. 
wile exempted. _ . | | Godb. 178. 


| | 1 Roll. Abr 
77. And the Doctrine of the latter cited Books was confirmed in ths 15 : 
Caſe of Walton and Tryon, 
78, In this Caſe it appeared, that the Loppings of the Trees, for the 
Tithe of which the Bill was brought, were not of twenty Years Growth : 
But ir appeared, that the Trees were of the Age of twenty Years, before 
they had ever been lopped. It was decreed by Lord Hardzwicke Chancel- 
lor; that Tithe was not due of the Loppings ; for that if a Tree be once 
privileged from paying Tithe, the Priviledge extends to all future Loppings, 


of whatſoever Age they are, | | ** 

79 lt has been holden, that although a Tree was lopped, before it was; Roll. Abr 
of the Age of twenty Years, the ſuture Loppings of the Tree, if they are 640. pl. 1. 
of twenty Years Growth, are not liable to the Payment of Tithe. | 
80. But in the Caſe of Walien and Tryon, it was laid down by Lord 

 Hardwicke Chancellor; that ifa Tree was lopped, before it was of the Age 

of twenty Years, all future Loppings, of how many Years Growth ſoever 


they may be, are liable to the Payment of Tithe. 


81. It 


Ii Rep. 48. 81. It has been holden, that if a Tree, which was privileged from 
Liford's paying Tithe, be felled, the Germins that ſpring from the Root of the 
Cale. Tree, are likewiſe privileged. 8 no b 
8a. But in the Caſe of Walton and Tryon, it was laid down by Lord Hard. 
evicke Chancellor ; that all Germins, which ſpring from the Roots of Trees 
that ha ve been felled, are liable to the Payment of Tithe. 3 
i Lev. 189, 83. The Wood of a Coppice, which has uſually been felled for Firing, is 
Sid. 300. liable to pay Tithe, although the ſame be of the Age of forty Years, 

5 84. And in the Caſe of Walton and Tryon, it was laid down by Lord 
Hardwicke Chancellor; that if, when the Wood of a Coppice is felled, 
ſome Trees growing therein, which are of the Age of twenty Years and 
have never been lopped, are lopped, and the Loppings are promiſcuouſly 
bound up in Faggots with the Coppice Wood, Tithe muſt be paid of the 
whole : For that it would be very difficult to ſeparate the titheable Wood 
from that which is not ſo, and the Owner ought to ſuffer for his Folly, in 

mixing the latter with the former. . „„ 

11 Rep. 48. 85. If a Tree, or the Lopping of a Tree, is exempted from the Payment 
Liford's of 'Tithe, the Bark of the Tree or Lopping is likewile exempted. 
_ Cale. | | | 35 5 
Freem. 334. 86. The Words Silva Cædua are ſometimes uſed, as if they ſignified the 
ſame as the Words Underwood : But the former Words are of a much larger 
Signification; for under the Words Silva Cædua is included every Sort of 
Wood, except groſs Wood of the Age of twenty Years. 5 
87. It appears, from what has been already mentioned, that Tithe is in 
the general due of Silva Cædua. . ES EN 
1 Roll. Abr. 88. If young Trees are taken out of a Nurfery in one Pariſh, and fold to 
637. pl. 6. be planted in another Pariſh, Tithe is due thereof; elſe the Parſon might 
Cro. Car. be deprived -of the Tithes of his whole Pariſh, by converting the Land 
5 into Nurſeries, 3 | OS 3 | 
Hard. 380. 89. And it is in one Caſe laid down, that Tithe is due of young Trees 
— 2 taken out of a Nurſery, although they are ſold to be planted in the ſame 
Hadding, Parish. | | e . 
go. But although it be in the general true, that Silva Cæ dua is liable to 
the Payment of Tithes, yet ſuch Wood is under certain Circumſtances ex- 
empted therefrom. _ 3 | | I CE oe 
3 Roll. Abr. gi. If Silva Cædua be uſed in the Pariſh wherein it grew, to Burn Bricks 
645. Pl. 8. for the repairing or neceſſary enlarging of the Houſe of a Pariſhioner, Tithe 
Pl. 9. is not due thereof. . | t | „ 
1 Roll. Abr. 92. But if ſuch Wood be uſed, to Burn Bricks for the enlarging a Houſe 
645. Pl. 10. more than is neceſſary for the Family of the Pariſhioner, Tithe is due 


thereof. : | 
Prot Elis. 93 lt is laid down in two Caſes; that Silva Cædua is exempted from 
609. : as OS. A 5 s 
Auſtin , the Payment of Tithe, when it is burnt in the Houſe of an Inhabitant of 
Lucas, Paſch. the Pariſh wherein it grew. Es EY | 
40 Eliz, | | 


Ellis v Drake, Paſch. 14 Ja, 1. 


Sid. 447. 94. But in a Caſe, not many Years ſubſequent to theſe, it is laid down, 
ere 5. that ſuch Wood is only exempted from the Payment of Tithe, when it is 
Paſch 22 burnt in the Houſe of a Pariſhioner, who occupies Land in the Pariſh 
Car. 1. wherein it grew. „ „ 
1 Ventr. 76. | | 9 8 1 us 
13 95. And from a ſtill later Caſe it may be inferred, that ſuch Wood is 
11 W. Pg 'only exempted from the Payment of Tithe, when it is burnt, in the Houſe 
of an Occupier of Land in the Pariſh in which it grew, for the neceſſary 
| Uſe of his Family; for it is therein laid down, that if the Wood be uſed 
for drying Hops, of which the Parſon has no Benefit, his Tithe of Hops 
having been ſet out before the Hops were dried, Tithe muſt be paid 


thereof. | 
96. If 


T 3 : H.-E 8. Ga 


96. If an Occupier of Land, in a Pariſh where Tithe of Wood and : Roll. Abr. 
Tithe of Corn are both due to the ſame Perſon, uſe Silva Cædua, for in- 644. pl. 2. 
dFälaoſing his own Corn Land, which lies in the Pariſh wherein the Wood Ld. Raym. 
Tithe is not due of the Wood; becauſe this is uſed tor the Preſer- 3. 


grew, f the \ 
f Corn whereof Tithe is due. 


vation o | | | 
| 7. But if ſuch Wood be uſed for incloſing the Coin Land of another ;$gavnq. 1 4 
' Perſon, Tithe is due thereof; notwithſtanding the Perſon, who is intitled Croucher 4 
to the Tithe of the Wood, is likewiſe intitled to the Tithe of the Corn Collins. 
grown upon the Land incloſed. = 8 22 | 
98. If the Tithe of Hops and the Tithe of Wood are both due to the Freem. 334. 
fame Perſon, Tithe is not due of Silva Cedua uſed in poling the Hops: Anon, 
Becauſe the Tithe of the Hops is increaſed by the Uſe of the Poles. BunbB. 20. 
. Tithe is not due of Silva Cædua, uſed in making or repairing Carts Goldſ. gz. 
or Ploughs to be uſed in Huſbandry in the Pariſh wherein the Wood grew: Anon. 
Becauſe by the Uſe of the Carts and Ploughs the Tithes of other Things 


are increaſed, 


” Of divers other Things. 


100. It ts laid down in one Book, that Tithe is to be paid of Acorns, 11 Rep. 49. 
although the Trees, upon which they grew, would not be liable to the Liferd's 
Payment of the Tithe : Becauſe the Acorns are an annual Increaſe, Lee. 
| 101. But in two other Books it is laid down, that Tithe is not due of Lit. Rep. 40. 
Acorns, unleſs they are gathered and ſold, , Hetl. 27, 
102. All Kinds of Flowers and Roots, whether they grew in a Garden Lit. Rep. 148, 
or a Field, are liable to the Payment of Tithes.  Stile's Caſe, 
103. Fruit of every Kind, although it grew upon a Tree in the Hedge 2 Inſt. 621. 
of a Field, is liable to the Payment of Tithe. | Bunb. 184. 
104. Furze is not liable to the Payment of Tithe, if it be burnt in theLit.Rep. 368, 
Houſe of a Pariſhioner, who occupies Land in the Pariſh wherein er v. 


grew. = omerſel. 
105. But if a Furze be ſold, it is liable to the Payment of Tithe. Ibid. 

106. If a Man gather green Peas, to eat in his Houſe, Tithe is not due 1 Roll. Abr. 
thereof. 647. pl. 11. 


107. But if a Man gather green Peas, to ſell or to feed Hogs with, they 1 Roll. Abr. 
are liable to the Payment of 1 ithe. : | 647. pl. 12. 
| 108. In one modern Caſe, it ſeems to have been the Opinion of the Bunb. 10. 
Court, that Turnips are only liable to pay Tithe, when they are drawn, Benſon v. 
| | e | Watkins, 
| | Hil. - 
5 De 2 3 Geo. 1. 
109. But in a more modern Caſe it was holden, that although Turnips Bunb. 314. 


are not drawn, but-are fed off the Ground, I ithe is due thereof, in Caſe Swinfen v. 
Digby, Hil. 


they are eaten by EY Yes | By ky 


— * e : © . ——_ 


) Ot what Things a mired Tithe is due. 


1, CUCH Tithe, as ariſes from a Beaft, Bird or Fowl, is called a 2 laſt. 649. 
mixed Tithe. | | . 1 Roll. Abr. 
635. 


i Divers Things are, by the Eccleſiaſtical Law, liable to the Payment z Inſt. 62r. 
of a mixed Tithe, which by the Common Law are not. | 4 Mod. 344. 
. The Defign under this Head is to ſhew, of what Things a mixed 
Tithe is due at the Common Lax. | | 


| 
3 
| 


„ 


* 
122K 


4 
„„ — — — ͤ—m . 


Cr Car. 339. 


pl. 20. 


2 Will. Rep. 


1 Roll. Abr. 4. In doing this it will appear, that ſome Things, which are in the 
635. C. pl. 3. general exempted therefrom, become by Cuſtom liable tothe Payment of 

836, Pl. 7. a mixed Tithe, LD . | 5 

1 Ventr. 5. nn . e 8 . 

1 Roll. Abr. 5. It will alſo appear, that ſome Things, which are in the general liable 
645. pl. 14. thereto, are under particular Circumſtances exempted from the Payment 

pl. 16. of a mixed Tithe. OE | 5 
1 Roll. Abr. 6. But wherever any Fraud is uſed, to bring a Thing under a Circum- 
645. Pl. 15. ſtance, by Reaſon of which it would, if it had come fairly thereunder, 
646. pl. 17 have been exempted from the Payment of a mixed Tithe, it is by ſuch 
PFraud rendered liable thereto. 5 . c 
7. As it would be tedious, to enumerate all the Things which are liable 


to the Payment of a mixed Tithe, only thoſe ſhall be mentioned, concern- 


ing the Tithe of which ſome Queſtion has ariſen: But from thoſe which 


ſhall be mentioned, it may be eaſily collected, of what other Things a 


mixed Tithe is due. 
1. Of the Young of a Beaſt. 


8. It is in the general true, that Tithe is due of the Young of a 
HhHeaſt, which is not Feræ Nature. | BY | 
Bro. Diſm. 9. But 'Fithe is not due of the Young of a Hound, an Ape, or of any 
Beaſt which is kept only for Pleaſure. | EE | 5 
2 Inſt. 651. 10. Tithe is not due of the Young of a Deer; for a Deer is Feræ Na- 


ture, Re 355 
x Roll. Abr. 11. And for the ſame Reaſon, Tithe is not due of the Young of a 
635. C. pl.3-Coney. | e Ls < ED, | 
CroCar.339. 8 | | PANT nn Lo 5 
1 Ventr. 5. 2. Of the Eggs and Young of a Bird or Fowl. 


1 Roll. Abr. 12, It is in the general true, that Tithe is due of the Young of a Bird 
642. pl. 6. or Fowl which is not Feræ Nature, unleſs the Eggs of the Bird, or Fowl, 


463. have before paid Tithe. N 


Moor go. 14. Tithe is not due of the Eggs or Young of a Partridge or Pheaſant; 

eter Rep. becauſe. theſe are Feræ Nature. * 

263. J | KD 

Roll. Abr. 15. If a Man keep Pheaſants, whoſe Wings are clipped, in an incloſed 

636. pl. 3. Wood, and from their Eggs hatch and bring up young Pheaſants, '1 ithe is 
not due of the young Pheaſants, although none were paid of the Eggs: 
Becauſe the old Pheaſants are not reclaimed, and would go out of the In- 

cloſure, if their Wings were not clipped. _ ; - 
Moor 899 16. It was heretofore holden, that neither the Eggs nor young of a 
1 T 3 are liable to the Payment of Tithe; becauſe Turkies are Feræ 
i ur L | „ | = - 
2 Will. Rep. 15. But it was holden in a modern Caſe, that, as Turkies are at this 
463 · Carle- Da 


ton v. 


Brightwell. Young of a Turk. FFV | 
1 Roll. Abr. 18. Tithe is not due of Young Pigeons, in Caſe they are ſpent in the 
644: Z. pl.4. Houſe of the Occupier of Land who breeds them. 

6 BAY LE Te, 


pl. 6. | 
1 Ventr. 5. 2 Mod. 77. 12 Mod. 47. 


1 Roll. Abr. 19. But if young Pigeons are ſold, Tithe is due thereof, 


. 644. Z. pl. 5. 


l. 6, | 
7585 . 3. Of 


Bro. Diſm. 13. But Tithe is not due of the Eggs or Young of a Bird, or Fowl, 
pl. 20. Which is kept only for Pleaſure. | „ 


y as tame as Hens or any other Poultry, Tithe is due of the Eggs or 


” 5; 'z 
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1 Payment of Tithe. 


an Eccleſiaſtical Inheritance. 


3. Of Wool. 


20, If a Man pay the Tenth Lamb as Tithe at Mark-ide, and at Mid-1 Roll. Abr. 
immer ſhear the other nine Lambs, Tithe is due of the Wool: For al-04% R.pl.7, 
though there were only two Months, between the Time of paying the 0. 
Tithe Lambs, which were not ſhorn, and the Shearing of the Reſidue, 


there is a new Increaſe. 


21. If a Man ſhear his Sheep about their Necks at Michaelmas, to pre- 1 Roll. Abr. 
ſerve their Fleeces from the Brambles, Tithe is not due of the Wool: 648. pl. 16. 
For it appears, that this, it being done before their Wool is much grown, 
could not be done for the Sake of the Wool. | 

22. If a Man, after their Wool is much grown, ſhear his Sheep about r Roll. Abr. 


their Necks, in order to preſerve them from Vermin, Tithe is not due of 645. pl. 16. 


the Wool. 5 ; SE. 
23. If a Man, a little before ſhearing Time, cut dirty Locks of Wool i Roll. Abr. 


from his Sheep, in order to preſerve them from Vermin, Tithe is not due $46: pl. 17. 


of he WW % lt. 1 | 
24. But if in either Caſe more Wool, than ought to have been cut off, 1 Roll. Abr. 
be fraudulently cut off, Tithe is due of the Wool. 2 2 4 


26. It is laid down in one Caſe, that Tithe is not due of the Wool of a Lit.Rep. 31. 


y Sheep, killed to be ſpent in the Houſe, or of the Wool of a Sheep which — 


dies of itſelf. 


5 | | Se | | 3 Car. 1. | 
26. But in another Caſe, a few Years after, it is laid down, that Tithe 1 Roll. Abr. 
is due of the Wool of a Sheep, killed to be ſpent in the Houſe, - 646. pl. 18, 
| in e | | | Dent — 1 
BY EH | vin, 6 

4. Of divers other Things. up ny 


27. Fiſh taken out of a Pond, or an incloſed River, are liable to the 


28. But no Tithe is due of Fiſh taken out of the Sea, or an open River, Wey 106 


although they are taken by a Perſon having a ſeveral Fiſhery ; becauſe, Roll. Abr. 


Fiſh are Fere Nature. 636. pl. 4. 


pl. 6. pl. 7. Cro. Car. 339. 1 Lev. 179. Sid, 278. 


29. Honey and Bees wax are liable to the Payment of Tithe. Fitz, N. B. 


| & | 51. J 
1 Roll. Abr. 635. C. pl. 1. Cro. Car. 859. 


| 30. But wherever Tithe of the Honey and Wax of Bees has been paid, Cro. Car. 


no Tithe is due of the Bees. . 404. Anon. 
31. Tithe is not due of the Milk, ſpent in the Houſe of a Farmer; in Ld. Raym. 

Caſe the Houſe ſtand in the Pariſh, wherein the Cows are Milked. 5 8 

| 7 55 | = er. 


** 


— 


o 


paid. 


(E) To whom Tithe is in the general to be 


1. FT is laid down in divers Books, that only Spiritual Perſons were at , Rep. 4c. 


the Common Law capable of receiving Tithes ; becauſe Tithes are 11 Rep. 13. 
- "40; Cro. Elia. 


253· 899, 
763. 
2. As Hob. 296. 


[| 


4 


2 Rep. 34. 
2 Inſt, 648. 


Cro. Eliz. 
812. 


; Cro. Eliz, 
293, 599» 
763. 


2 Rep. 44. 
2 Rep. 44. 


Biſhop of 
Wincheſ- 


5s: SES Ge 1 a: | 
2. As a Layman had not, before the 32 H. 8. c. 7. any Remedy in the 
Caſe of Subtraction of Tithe. It follows that a Layman was not at the 
Common Law capable of acquiring a Right to Tithe ; for wherever there 
is a Right, there muſt be a Remedy for the Recovery thereof. 

. The King was indeed at the Common Law capable of receiving Tithe, 
becauſe he is Perſona mixta ; but he could only receive them in his Spiri- 
tual Capacity, and not as belonging to a Manor. 

4. It is laid down, that the King's Grantee, although a Layman, was at 
the Common Law capable, by Virtue of the King's Prerogative, of re- 
ceiving Tithe. RET 35 | 


ter's Caſe. EE | 
3 Roll. Abr. 5. But it ſeems to be the better Opinion; that as the King himſelf is 

645. J. pl. a. only capable of receiving Tithe in his Spiritual Capacity, and not by Vir- 
Hardr. 318. tue of his Prerogative, the Capacity of receiving Tithe, it being perſonal, 

cannot be conveyed to a Layman, _ WO 5 

Cro. Eliz. 6. A Layman could at the Common Law have preſcribed, that in Con- 
| 5 763. ſideration of an annual Sum of Money to be paid to the Parſon, for all 
N ole. Tithes arifing within a Manor, he was intitled to the Tenths of all Corn 
2 Rep. 44. growing in the Manor. 5 PER 

x Inſt. 159. 7. At this Day a Layman is capable of receiving Tithe : For the Tithes 
11 Rep. 13. belonging to many Churches, and ſome Portions of Tithes, which upon 
Fin. Rep. Diffolution of Monaſteries were by divers Statutes veſted in the Crown, 


309. 


2 loſt. 641, 1. 


653 


Bro. Diſm. 


pl. 21. 
Hob. 296. 


2 laſt. 641. 


Ibid. 


Spelm. Eng. 


ritance. 


are become Lay-Fees, and have all the Properties of temporal Inhe- 


(F) To whom parochial Tithes are to be paid. 


EFORE the Decretal Epiſtle of Pope Innocent the Third, which 
was written about the Year 1200, and which, from its being dated 
at Lateran, has been often miſtaken for a Decree of the Councel of Lateran 
holden not many Years hefore, parochial Tithes were not appropriated to 
any Spiritual Perſon in particular: But it was in the Power of every Perſon, 
to pay Tithes to ſuch Spiritual Perſon or Corporation as he pleaſed. 
2. By that Epiſtle, which laments the Inconveniences ariſing from this 
Power, it was directed, that, for the Time to come, the Tithes of all Pa- 


Tiſhes ſhould be paid to the Perſons having the Cure of Souls in the re- 


ſpective Pariſhes, who were called Rectors. | 

3. That Epiſtle, which would not have been in itſelf obligatory, being 
founded in Reaſon and Juſtice was well received, and ſoon became Part 
of the Law of the Land; and in Conſequence thereof Rectors became 
intitled to all the Tithes, except Portions of Tithes, ariſing in their re- 
ſpective Pariges. VF | | 

4. As many Advowſons had, before that Decretal Epiſtle was written, 


Works 137. been granted to divers religious Perſons, as to Abbots, Priors, ſingle Deans 


and ſingle Prebends, and their Succeſſors, the Practice of collating them- 
ſelves to the Churches thereto belonging, and of undertaking perſonally 
the Cure of Souls, was for the Sake of keeping the Tithes in their own 


Hands ſoon after introduced. As this Practice was followed by their Suc- 


_ ceſſors, the Tithes of many Pariſhes were kept . rpc in their own 


Hands. In Proceſs of Time, in order to avoid a Multiplicity of Inſtituti- 


ons and Inductions, ſuch Perſons obtained Licences, that they and their 


Succeſſors might be perpetual Incumbents of the Churches. 


5. In 
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F. In this Way Approbation to Churches did begin: But Churches were Spelm. Eng. 
at that Time only appropriated to ſuch ſingle Spiritual Perſons, as did in Works 136. 
Perſon adminiſter the Sacraments and perform other Divine Service. | 

6. Deans and Chapters did afterwards obtain Licences, for the Appro-Ibid. 

priation of Churches belonging to their Advowſons : But as they, being a 
Body Corporate, could not jointly do the Duty of a Pariſh Prieſt, and as 
no one in particular was bound to do it, a Deputy, called a Vicar, was ap- 
pointed under their common Seal to do that Duty: But the Perſon fo ap- 
pointed was uſually a Member of the Spiritual Corporation, to which the 
Church was appropriated. 

7. The Practice of appointing Vicars being once introduced, Prioreſſes ibid. 
and Nuns obtained the like Licences for the Appropriation of the Churches 
belonging to their Advowſons; and they likewiſe appointed Vicars, and 
took the Profits of the Advowſons to themſelves. | 
8. Encouraged by theſe Examples the Abbots, Priors, ſingle Deans and ibid. 

| ſingle Prebends, who had before performed Divine Service in Perſon, did 
| likewiſe appoint Vicars. | „5 
It ſeems probable, that Vicars were not at firſt endowed with any 
Part of the Tithes belonging to their reſpeQtive Churches, but received a 
certain yearly Sum of Money, by Way of a Salary; and it appears, that 
the Sum received by ſome Vicars was very ſmall. 
10. For by the 15 R. 2. c. 6. after reciting, that divers Damages and 
Hindrances have happened, and daily do happen, to the Pariſhioners of 
divers Places by the Appropriation of the Benefices of ſuch Places, it is 
agreed and aſſented, That in every Licence from henceforth to be made in 
„% the Chancery, of the Appropriation of any Pariſh Church, it ſhall be ex- 
“ preſsly contained and comprized, that the Dioceſan of the Place upon 
* the Appropriation of ſuch Churches ſhall ordain, according to the Value 
of ſuch Churches, a convenient Sum of Money, to be paid and diſtributed 
«yearly, of the Fruits and Profits of the fame Churches, by thoſe that ſhall 
have the ſaid Churches in proper Uſe, and by their Succeſſors, to the 
poor Pariſhioners of the ſaid Churches, in Aid of their Living and Suſ- 
| © tenance for ever; and alſo that the Vicar be well and ſufficiently en- 
* dowed.” —— e 

11. Afterwards by the 4 H. 4. c. 1 2. it is ordained, That from hence- 
* forth in every Church appropriated, or to be appropriated, a ſecular Per- 
* {on be ordained perpetual Vicar, canonically inſtituted and inducted to 
the ſame, and convenably endowed by the Diſcretion of the Ordinary, 
* to do Divine Service, to inform the People, and to keep Hoſpitality 
there; and that no religious Perſon be in any wiſe made Vicar in 
© any Church appropriated, or to be appropriated, for the Time to 
«© come.” | | ; 5 | 
12. As it is only provided by the 4 H. 4. c. 12. that Vicars ſhall be en- 
dowed at the Diſcretion of the Ordinary, it has of Courſe happened, that 
the Right of a Vicar to Tithes is very different in different Pariſhes. 

I 3. In divers Pariſhes, the Vicars are only endowed with ſome particular Cro. Eliz. 


Tithes ariſing in their reſpective Pariſhes. | 462. | 


| PR „ 5 | pl. 6. 
14. In other Pariſhes, the Vicars are endowed with all Tithes ailng Rel As 
in their reſpective Pariſhes, except ſuch as are reſerved in the Deeds of 335g. pl. i. 
Endowment. : | . | | x 

15. In other Pariſhes, the Vicars are endowed with all ſmall Tithes 

_ ariſing in their reſpective Pariſhes. by : 

16. It follows, that as the Right of a Vicar to Tithes does always depend Ceo. Eliz. 
upon the Endowment of his Vicarage, he ought, whenever his Right is 533. 
queſtioned, to ſhew himſelf entitled, by Endowment, to the Tithe heclaims. ho 275 

. | 169. 


17. But 
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2 Keb. 729. 17. But although a Vicar cannot produce the Deed of Endowment, if 
Bunb. 7, 169. he can ſhew, that he and his Predeceſſors have conſtantly received the I ithe 
by him claimed, this is Evidence, that he has a Right by Endowment to 
Tithe. | 
Hardr. 329. 18, In many Deeds of a of Vicarages a Power is reſerved 
OY % tothe Archbiſhop, to increaſe the Tithes of the reſpective Vicarages ; and 
p if ſuch Power be not reſerved, an Augmentation of the Tithes may be 
| made with the Conſent of the Archbiſhop. 

Ibid. 19. In Conſequence of this it has been holden, that if a Vicar and his 
Predeceſſors have for a long Time received a Tithe, which they were not 
intitled to under the Deed of Endowment, this, although the Deed of 
Augmentation be not produced, is Evidence, that the Vicarage has at ome 

. Time been augmented with the Tithe. 

x1 Rep. 13- 20. Upon the Diſſolution of Monafteries, the Tithes of all Churches: ap- 

* propriated to the Monaſteries, and all Portions of Tithes belonging to them, 

| were by divers Statutes veſted in the Crown. 

21. Much the greater Part of theſe FUSE have been ſince 3 in F ee 
| by the Crown. 
[ | 22. All Tithes fo granted, except ſuch as have been ſince given to the 
reſpective Churches, are at this Day due to the Grantees of the Crown, 
who are called Impropriators. | 

23. It is in the general true, that a Chaplain, or a Curare is not in- 


| titled to Tithe. 
| Littl. Rep. 24. A Suit being brought 55 Tithes by a Chaplain to a Chapel of Eaſe, 
| Þ ou which was neither Preſentative nor Donative, it Was holden, that he was 


Anon. 
not intitled to any Tithe. 8 
Noy 18. Bolt 25. It was inſiſted, that by the Cuſtom of the Pariſh the Curate after 
v. Erabaſon. being appointed by che Rector, was intitled to divers Kinds of Tithes : But 
Bunb. 273. it was holden, that theſe could not be due to him; becauſe the Rector 
0 % might remove him at Pleaſure. | 
| 26. A Bill being brought by a perpetual Curate for the Recovery of di- 
vers ſmall Tithes, it appeared, that the Chapel, of which he was Curate, 
was annexed to the Church of Hemels Hempſtead; that he was nominated 
thereto for Life, by the Vicar of Hemels Hempſtead, who in the Inſtrument 
of Nomination had given him the ſmall Tithes of the Chapelry, with a 
Power to ſue for the ſame in the Vicar's Name; and that he was licenced 
by the Biſhop, Tt was holden that the Plaintiff had no Right to the Tithes, 
becauſe he had not a permanent Intereſt in them; for that an Appointment 
to a Curacy, although expreſsly made for Life, is revocable by the Com- 
mon Law without any Cauſe being. ſhewn, and by the Ecclchaſtical Law 
upon good Cauſe being ſhewn. 
27. But a Curate, who comes in by Inſtitution from the Ordinary, may 
be intitled to Tithes. 
2 Ch. Ca. 19, 28, An Impropriator gave the Tithes of a Pariſh, all which balonged to 
0 Ao al. his Rectory, by Will to the Maintenance of the Miniſter of the Pariſh 
for ever: But did not give either the Tithes, or the Power of nominating 
the Migiſter, to any Perſon. This Deviſe being void in Law, becauſe it 
was to no certain Perſon, the Heir at Law nominated A. to be the 
Miniſter, Afterwards, upon the Suppoſition of a Lapſe to the Crown, B. 
was preſented, inſtituted and induted. A Quettion, to whom the 
Tithes of the Pariſh belonged, coming before a Court of Equity, it was 
decreed, that as B. came in by Inſtitution from the Ordinary, although he 
was not ftriftly ſpeaking. either Rector or Vicar, they were due to 
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Sheph. Abr. 29. Perſonal Tithes are to be paid in the Pariſh, moron the Perſon who 
1013, is to pay them lives. 


30. if 7 
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#0, If Cattle, for which an Agiſtment Tithe is due, have been ſome- Bro. Diſm, ' 
times depaſtured in one Pariſh, and at other Times in another, Tithe muſt Pl. 16. 
be paid in each Pariſh, in Proportion to the Time they were therein de- 


paſtured. - IT g ; 8 
1. By the 2 Ed. 6. c. 13. par. 3. it is enacted, That every Perſon, 


Be” which ſhall have any Beaſts, or other titheable Cattle, going, teeding or 
_ « depaſturing in any Waſte or Common, whereof the Pariſh is not certainly 


„known, ſhall pay Tithes for the Increaſe of the ſaid Cattle to the Parſon, 
« Vicar, Proprietor, Portionary, Owner or other their Farmers or Depu- 
« ties of the ſaid Pariſh, Hamlet, Town or other Place, where the Owne 


« of the ſaid Cattle dwelleth.“ Ws | 
32. The Tithe of Lambs is to be paid in the Pariſh wherein the Sheep Bunb, 139. 


yean, although the Sheep have been fed in two or more Pariſhes. Boys v.Ellis, 


12 Mod, 497. 


33. Nopredial Tithe, which would, if the Corn or other Thing from ! Roll. Abr. 
which it ariſes had been ſevered before the Death of the Rector or Vicar of £55: Pl. 3. 
the Pariſh, have been due to the Rector or Vicar, is due to the Executor* Bulſtr. 184. 
of the Rector or Vicar : But the Perſon, who ſucceeds to the Benefice, is 


intitled thereto, 
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(G) Do whom TE Tithes are to be 
| pad. 5 


1. A LL Tithes, ariſing in an extraparochial Place, are by the Canon * Inſt. 647. 
Law to be paid to the Biſhop of the Dioceſe, in which the Place 
bes.. e | 
2. But by the Common Law all ſuch Tithes are to be paid to the Bro. Diſm, 
King. „%%% op | 5 10. 
| aſt. 647. 
| 2 Roll. Abr. 657. pl. 2. pl. g. 


3. As the Appropriation of Tithes, in Conſequence of the Decretal Ante, p. 64. 
Epiſtle of Pope Innocent the Third, extended only to parochial Tithes, all Cro, Eliz. 
the Tithes of extraparochial Places continued to be due to the King. 25 

4. And conſequently all extraparochial Tithes, of which no Grant has 


been made, are at this Day due to the King. 


a 


(H) Df the Right to a Poztion of Tithes in a 


i. PDEFORE the Tithes of Pariſhes were, in Conſequence of the Ante, p. 64. 
© Decretal Epiſtle of Pope Innocent the Third, appropriated to the 2 Inſt. 641. 

Perſons having Cure of Souls in the reſpeQive Pariſhes, it was a common Bunb. 190. 

Practice, to grant the Tithes of a whole Manor, or of a particular Farm, 

to any Spiritual Perſon, or to any Spiritual Corporation, and to his and 

their Succeſſors. | GE SY 


Vol. V. L | _ | : 2. A Stop 


2. A Stop was, by the Appropriation of parochial Tithes, put to this 
Practice: But as the Right to Tithes, which had been before thus granted, - 
continued in the Spiritual. Perſon or Corporation, and in his and their 
Succeſſors. The Tithes thus granted, in order to diſtinguiſh them from the 
other Tithes of the Pariſh, have been always called Portions of Tithes. 

3. Some Portions of 'Tithes do at this Day continue in the Hands of 
the Succeſſor io the Spiritual Per ſon or Corporation, to whom they were at 
firſt granted, - ns Tere i 
4 Others, which came to the Crown upon the Diſſolution of Mo- 
naſteries, are at this Day in the Hands of the King, or the Grantees of 
the Crown. . VVV 
2 Inſt. 641, 5. Hence it frequently happens, that a Spiritual Perſon has a Right to 
daa, 652. 2 Portion of Tithes, in a Pariſh of which he is neither Rector nor Vicar; 
ad nad that an Impropriator has a Right to a Portion of Tithes, in a Pariſh 
of which he is not Impropriator. | Or et ab, 
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ch By whom Tithe is to be paid. 


Harde. 184. "PER T has been holden, that the Owner of the Cattle is liable to pay 


Pory v. the Tithe due for depaſturing them. 
Paſc. 13 Car. 2. | 5 
Bunb. 3. 2. But in a modern Caſe in the Court of Exchequer it was holden, that 
8 only the Occupier of the Land is liable to pay Tithe for depaſturing Cattle; 


Hill. 2 G. 1. although the Cattle are the Property of a Stranger.. 


3. And in a Note at the Bottom of the latter Caſe it is ſaid to have been 
ſettled, in the Caſe of Fiſher and Leman, M. 7 Geo. 1. that in the general 
only the Occupier of the Land is liable to an Agiſtment Tithe: But that 
in the Caſe of a Common, the Owner of the Cattle is liable thereto; 
becauſe the Owner of the Soil has no Profit from depaſturing the 
Cattle. N 1 . | | | | 
Noy 10. 4. It is laid down in one Caſe, that the Perſon, who buys Corn of the 
Baker*sCaſe, Grower, is not liable to pay the Tithe thereof; becauſe he may not be 
Trin. 44 Elia. Known to the Parſon. e | jg 
Cro, Ja. 362. 5. But it is in another Caſe laid down, that the Vendee of ſtanding 
Moyle v. Corn is liable to pay the Tithe thereof. 4 HS 31 
Ewer, Mich. IG LEES 3 5 f 
3 6. And the latter ſeems to be the better Opinion; for in two other Caſes 
Hele v. it is laid down, that the Vendor, who after ſelling his Corn had ſevered it 
Fretenden. by Order of the Vendee, ſhould pay Tithe thereof ; becauſe it was fold in 
2 Bulſtr. 184. a ſecret Manne. „%% a | Sabie 
7. From whence it may be fairly inferred, that, if the Corn had 
been ſold in an open Manner, the Vendee would have been liable to pay 
Tithe thereof, gon TR Op = RR Me hap 


% 
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GH cubat Tithes are to be deemed ſmall Tithes, 


Ss the Vicars are in many Pariſhes endowed with all ſmall Tithes, 
g 1 ueſtions do frequently ariſe, whether the l ithes of certain 
Things are ſmall Tithes, N c 
2. But ſuch Queſtions can only ariſe concerning Things of which a pre- 
dial Tithe is due; for it is univerſally agreed, that every perſonal, and 
every mixed Tithe, is a ſmall Tithe. | | | N | 
3. It was the Opinion of Flolt Chief Juſtice, that in order to diſtinguiſh, 12 Mod. 41. 
Whether the Tithe of a particular Thing be a great or ſmall Tithe, Wharton v. 
Regard muſt be had to the Place where the Thing from which it ariſes, f 1, 369. 
grows: For that if Corn grow in a Garden the Tithe thereof is a ſmall Skin. 341. 
"tithe ; and vice verſa, that if a Thing, the. Tithe of which is in the ge- 
neral a ſmall Tithe, grow in'a Field, the Tithe thereof is a great Tithe, 
4. But it was holden by the Opinion of the other Juſtices, Eyre, Dolben 
and Gregory, that the Nature of the Thing, from which the Tithe ariſes, 
' only to be conſidered ; and that the Tithe of Corn although grown 
in a Garden, would, agreeably to what is laid down in Moor gog. be a 
great Tithe. 
5. It was however ſaid in this Caſe by Dolben and Gregory, that if a 
Thing, the Tithe of which is in the general a ſmall Tithe, ſhall be grown 
in the greater Part of the Pariſh, the Tithe thereof would, agreeably to 
what is laid down in Hutt. 78. be a great Tithe. 
6. But Eyre was of a different Opinion as to this Point. 
7. The Opinion of Holt Chief Juſtice was contrary to what is laid down 
in divers Books; and the Opinion of the three Juſtices has been adhered: 
to in two modern Caſes, ES 
8. It is in divers Books laid down, that the Tithe of Saffron is a ſmall Cro. Eliz. 
one; although a Field of forty Acres be planted therewith, ks _ 1 
| | 55 : V Feak. Hut. 78. Moor 909. 


9. In one of the modern Caſes the Queſtion was, whether the Tithe of MS. Rep. 
Potatoes, planted in Fields in a Pariſh to the Amount of three hundred Smith ». 
Acres, is a ſmall Tithe ? It was holden to be fo. - And by Lord Hardwicke 18 = 
Chancellor It ſeems to me, that in the Caſe of Wharton and Liſſe, Holt 2 atk. 365. 6 
Chief Juſtice did untimely acquieſce in the Opinion of the other three 8. C- 
Judges; for if he had not, the Judgment would ſcarce, as was done, have 
been given in his Abſence, and upon the firſt Argument. The Diſtinction I 
betwixt a great and ſmall Tithe was at firſt founded upon the Quantity of Ty 
the Thing from which it aroſe. Thus the Tithes of Corn, and ſome 

other Things, were called great Tithes : Becauſe theſe Things uſually grew 

in large Quantities. On the other Hand, the Tithes of Flax, and ſome  _ 
other Things, which generally grew in ſmall Quantities, were called ſmall 3 
Tithes. Whenever the Cultivation of a new Thing has been introduces, 
the Method has been to denominate the Tithe thereof great or ſmall 

from its Similitude to other Things, the Tithes of which are great or 

imall: But it would be productive of great Uncertainty to hold, that a 

Tithe, which has once obtained the Denomination of great or ſmall, 

ſhould be liable to a new Denomination, from the Quantity of the Thing 

from which it ariſes, or from the Place where it grows. It has been 

aid, chat if neither the Quantity of the Thing, nor the Place in which ir 

grows, _ to be regarded, the Value of great Tithes may, by growing 

only thoſe Things in a Pariſh which are liable to the Payment of ſmall 

LE FS. | - Tithes, 


Tiches, be reduced to almoſt nothing. This is very true, and it is an 
Inconvenience : But it is one, which muſt be ſubmitted to by all who haye 
Eſtates in Lithes; becauſe it ariſes from the tranſitory and fluctuating 

Nature of ſuch Eſtates. e N 8 
MS. Rep. 10. In the other modern Caſe it was laid down by Lord Henley Keeper. 
Sims w. that the Difference betwixt a great and ſinall Fithe depends entirely upon 


Barnett, the Natwe of the Thing from which it ariſes. 
Mich. 1G. 3. 5 | | | z 


11. It is ſaid to have been ruled at an Aſſize, that the Tithe of Clover 
Seed is a great Tithe ; becauſe Clover Seed is a Species of Grain. 
Bunb. 344. 12. But it has been decreed by. the Court of Exchequer, that the Tithe 
of Clover Seed is a-ſmall Tithe. | 9 
1 Roll. Abr. 13. It has been holden, that the Tithe of Flax is a ſmall Tithe. 
643. pl. 11. | | 85 | Mo Kon, : 
12 Mod. 41. 3 Lev. 365. | | 


Skin. 341. 


Skin. 341. 14. The Tithe of Hay is not a ſmall Tithe, but Vicars are in many 

park 419-Parithes intitled thereto by Endowment, 1 | 
Bunb. 79, $24 f 

44. 13 | 3 05 
—_ 78. 15. And if a Vicar be intitled by Endowment to the Tithe of Hay made 
Skin. 341. of Graſs, he is likewiſe intitled to the Tithe of Hay made of Clover, Sain- 
3 Keb. 419. foin, or any other Thing of the like Kind, although the Cultivation of the 
e 7 hing has been introduced fince the Endowment of his Vicarage : Be- 
ore cauſe every one of theſe Things is a Species of Graſs. | Es 
Sid. 443- 16, The Tithe of Hops has been holden to be a ſmall Tithe. 
| e MS | BY 4 5 

lden. 


unb. 79. | 8 2 4 Z } A Ys 8 | 5 
Bube 179+ 17. The Tithes of Peas and Beans are in the general great Tithes: 


And if a Vicar be intitled to the Tithe of either of theſe, it is by En- 
ä n | 3 

Bunb. 170. 18. A Bill being brought for the Tithes of Peas and Beans, ſowed and ſet 
Gumley v. in Rows, drilled, hoed and hand-weeded in a Garden-like Manner, as 
Bick, | being ſmall Tithes ; the Defendant inſiſted, that Peas and Beans, cultivated 
in this Manner, had uſually been grown in a great Part of the Parith ; and 
that Tithes thereof had never been paid to the Vicar. It was decteed, 
without going into the Conſideration of the Quantity grown 1n the Pariſh, 
that as no Endowment of theſe Tithes was produced, nor any Receipt 

: of them by the Vicars proved, the Bill ſhould be diſmiſſed. — 
MS. Rep. 19. In a very late Caſe a Bill was brought for the Tithes of Peas and 
Sims v. Beans, grown in Fields; gathered by Hand while green; and ſold in 
wry 3: Markets. It was faid for the Plaintiff, that, although the Tithes of the 
1033. peas and Beans would, if they had ſtood till they were ripe, have been 
great Tithes, by gathering the Peas and Beans before they were ripe, and 
Ly Hand, they became ſmall Tithes. The Decree was, that the Tithe 
was a great Tithe. And by Lord Henley Keeper—The Difference be- 
twixt a great and ſmal]l Tithe depends entirely upon the Nature of the 
Thing from which it ariſes. It would be ſtrange to hold, that the 
eras of a Thing at one Time ſhould make the Tithe thereof a ſmall 
ithe, which would, if the Thing had been gathered at another Time, have 
been a great Tithe ; it has been expreſsly determined, in the Caſe of 
Hedgſon v. Smith, Bunb. 279. that the Tithe of Tares, whether cut green 
or ripe, is a great Tithe. It was holden, in the Caſe Gumley v. Birt, Bunb. 
170. that the Mode of Cultivating Land for the growing of Peas or Beans 
did not make the Tithe thereof a ſmall Tithe ; and there is ſurely leſs 
Reaſon to hold, that the Mode of gathering Peas or Beans ſhould make 

the Tithe thereof a ſmall Tithe. | 


20. If 


%. 
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20. If a Vicar be entitled by Endowment to the Tithe of Peas and 
Beans, he is intitled to ſuch Tithe, in what Way ſoever the Land upon 
which they grow is cultivated, 5 | | 

21. A Bill being brought for the Tithes of Peas and Beans, the Defen- Buob. 19. 
dant inſiſted, that the Vicar was only intitled to the Tithes of Peas and Nicholas v. 
Beans grown in Fields, when the Ground had been turned with a Spade: — | 
But it was decreed by the Court of Exchequer, that he was alſo intitled to 
the Tithes of Peas and Beans grown in Fields, when the Ground has been 
turned with a Plough ; and the Decree was affirmed in the Houſe of 


= Lords. 


22. It has been decreed, that the Tithe of Potatoes is a ſmall Tithe. MS. Rep. 
| | N | mith v. 
| | 8 Wyat, Trin. 
| 16 Geo. 2, 2 Atk, 365. S. C. 
23. The Tithe of Saffron has been holden to be a ſmall Tithe. Cro. Eliz. 


| 467. 
Bedingfield v. Feak, Hut. 78. 


Udallv. Tins 


24 [t has been holden, that the Tithe of Wood is a ſmall Tithe. Cro. Car. 28. 
; : 77 all,Sid.447- 


25. The Tithe of Wood is in the General a great Tithe : But in ſome 1 Roll. Abr. 
| Pariſhes it is a ſmall Tithe, | 643. U.pl-2 


—_— — 


) How far the Cuſtom of a Pariſh is to be re- 
garded in the ſetting out of Tithes, 


1. IT is by divers Statutes provided, that Tithes ſhall be paid accord- 
| ing to the Uſages and Cuſtoms of the reſpective Pariſhes, in which 
they ariſe. N . | 
4 By the 27 H. 8. c. 20. par. 1. it is enacted, © That every Perſon, 
according to the laudable Uſages and Cuſtoms of the Pariſh, or other 
* Place where he dwelleth, ſhall yield and pay his Tithes and other 
4. Dunes of Holy / nnd | 
3. By the 32 H. 8. c. 7. par. 2. it is enacted, That all Perſons ſhall 
« fully, truly and effectually, divide, ſet out, yield or pay, all Tithes, 
* according to the lawful Cuſtoms and Uſages of the Pariſhes or Places, 
*© where ſuch Tithes or Duties ſhall grow, arife, come or be due.“ 
44. By thez& 3F4.6, c. 13. par. 1. after enacting, That the Statutes 
made in the Twenty-ſeventh and Thirty-fecond Years of the Reign of 
the late King Henry the Eighth, concerning the true Payment of Tithes 
and other Duties, ſhall abide in their full Strength and Virtue, it is further 
enacted, “ That all Perſons ſhall truly and juſtly, without Fraud or Guile, 
yield and pay all Manner of predial Titbes, in their proper Kind, as 
they riie and happen, in ſuch Manner and Form, as hath been of Right 
* yielded and payed within forty Years next before the making of this Act, 
or of Right or Cuſtom ought to have been paid.“ . 
5. And by par. 8. it is enacted, © That in every Place the ſame Cuſtom 
* of Payment of perfonal Tithes, which had been obſerved within forty 
Fears before the making of this Act, ſhall be obſerved and continue.“ 
6. The Limitation in this Statute, -to forty Years before the making Cr. Ja. 484. 
thereof, agrees with the Eccleſiaſtical Law: By which if any Tithe had Pobitoe e. 
| CO Fe ary en dies Bl op lng 28 | | - beenCurtcen. 


— 


been paid in a certain Way for the Space of forty. Years, ſuch Payment 

| would have made a good Cuſtom againſt the Church. 55 
57. The Conſtruction of theſe Statutes has conſtantly been; that a Cuſ- 
tom of a Pariſh as to the Payment of Tithes is not to be regarded, unleſs 
it be a reaſonable one. | Th | 5 | 
I Sid. 298, 8. Wherever the Tithe of a Thing is due of common Right, as of Wheat, 
1 Lev. 179. a Cuſtom of a Pariſh to pay leſs than the tenth Part for Tithe, is bad 
Ld. Raym. becauſe this Cuſtom, which amounts to a Preſcription in non Decimando 
72Mod.306. as to Partof the Thing, is unreaſonable. | 


Noy 108. 9. But where the Tithe of a Thing is due by Cuſtom, as of Fiſh taken 
Holland v. in the Sea, a Cuſtom of a Pariſh to pay leſs than the tenth Part is good; 
Heale, and indeed there ſeems to be no Way, except by the Cuſtom, of aſcertain- 


: bros 3 ing what is to be paid for a Tithe, which is only due by Cuſtom. 


Hob. 107, 10. It was alledged, that by a Cuſtom of a Pariſh, the tenth Part was 
Wilſon v. without Fraud to be delivered to the Rector, in full Satisfaction for the 
The Biſhop 'Tithe of Wool; and that this was to be delivered ab/que wiſu et tau no- 
| - wn gag vem partium ejuſdem Lane per Rectorem. The Cuſtom was holden to be 
ahd. 351. unreaſonable : For although it be alledged, that the tenth Part of the Wool 
was to be delivered without Fraud ; yet this is to be delivered in ſuch 
Manner, as is extremely liable to Fraud. It is moreover contrary to 
Reaſon, that the Perſon who is to pay Tithe ſhould be the ſole Judge, 
| whether it be juſtly paid. 8 | | | | 
1 And. 199. 11. The Cuſtom was, that the tenth Sheaf, of ſuch Corn as was bound 
Adam's up in Sheaves, was to be paid in full Satisfaction for the Tithe of all Corn 
Caſe. grown upon certain Lands. This was adjudged a bad Cuſtom : Becauſe it 
admits of the paying as little for Tithe of Corn as the Occupter pleaſes ; 
for he may chooſe how much of the Corn he will bind up in Sheaves. 
 Godb; 23g, 12. In a Suit for ſubtracting Tithe, the Defendant alledged, that by the 
Jacks v. Cuſtom of a Farm, the Occupier of the Farm, after having {et out the 
Czvendih. Tithe of Corn, was to take back thirty Sheaves of the Tithe, As it was 
not averred, that the Farm was a large one, this Cuſtom was holden 
to be bad: For if it were a ſmall Farm, there might be no more than 
thirty Sheaves ſet out for Tithe, in which Caſe the Parſon would have 
— . 3 | : 
1 Leon. 99, 1 3 It was alledged, that by the Cuſtom of a Pariſh, when certain Lands 
Stebbs v. are ſown with Corn, the Parſan is to have for Tithe the Corn grown upon 
Goodlake. eyery tenth Land, beginning to reckon from the Land next the Church. 
Moor 913. It was holden that this Cuſtom, which puts it into the Power of the 
Occupier, by neglecting to manure and ſow the tenth Lands properly, to 
make the Tithes thereof worth very little, is unreaſonable, and therefore 
| March 39. 14. The Cuſtom of a Pariſh was to pay Tithe in Kind of Sheep, if they 
Weeden v. were kept a whole Year in the Parifh: But if they were fold before thear- 
Harding. ing Time, only a Halfpenny was to be paid for the Tithe of each Sheep. 
"This was adjudged an unreafonable Cuſtom ; for thereby the Tithe of Sheep 
map, at the Owner's Pleaſure, be made worth very little. | | 
1:Mod.4g8. 15. It was alledged, that by the Cuſtom of a Pariſh the tenth Lamb was 
Selbyv. to be paid, for the Tithe of all Lambs yeaned in the Pariſh ; and that in 
Bank. Conſideration of this, no Tithe was to be paid for Ewes depaſtured in the 
| ' Pariſh, which did not yean therein, This was holden to be a bad Cuſtom ; 
for, by taking the Ewes out of the Pariſh a little before the Time of yean- 
| ing, the Parſon may be deprived of his Tithe of Sees. 
Bunb. 133. 16. A Cuſtom to pey Tithes of Lambs upon Saint Mark's Day was 
Re1gnolds v. holden to be unreaſonable: Becauſe at that Time Lambs are in the general 
Vincent. ſo young, that they are not able to live without their Dams, 
1 (M) Of 


| 
| 
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1 (M) Df the Time and 9 anner ot paying perſo- 
” — OO there is no Cuftom in a 
ar! * 


L Y the 2 £9 3 Ed. 6. c. 13. par. 7. it is enacted, That every Per- 
« ſon, liable to the Payment thereof, ſhall yearly at or before Eafter 

| pay for his perſonal Tithe, the tenth Part of his clear Gain, his Charges 
= < and Expences according to his Eſtate, Condition or Degree, to be there» 
dl in abated, allowed and deducted,” | 
| 2. It was determined in the Houſe of Lords, upon an Appeal from the 1 Eq. Ca. 
Court of Exchequer, that the Occupier of a Corn Mill is only liable to Abr. 366. 
pay, for his perſonal Tithe, the tenth Part of his clear Profit, after the nes 
Charge of erecting the Mill, and the Expences of Horſes, Servants and allj;; 
other Things are deducted. | 1 | | 

3. It is faid to have been the Opinion of Gilbert Chief Baron, that Eaſier Bunb. 174. 
Offerings were at firſt a Compenſation tor perſonal Tithes, | 

4. And this Opinion ſeems to be confirmed, by two late Cafes in theBunb. 173, 
Court of Exchequer ; in which the Court unanimouſly agreed, that Eaſter 98. 
Offerings are due of common Right. | | | 

5. For it cannot reaſonably be ſuppoſed, that an Enter Offering is due 
of common Right, unleſs it be at the ſame Time ſuppoſed, that it was at 
frit paid in Lieu of ſome Thing due of common Right; and it ſeems more 
probable, that it was at firſt paid in Lieu of the I ithe of perſonal Labour, 
than of any other Thing. 2 | 3 


(N) Df the Time and £2anner of ſetting out 
piedial Tithes, where there is no Cuſtom 


in a Partſh, 


1. FF is laid down in divers Books, that only one predial Tithe can be Fitz. N. B. 
A due ia the ſame Year from the ſame Land. 7 25477 e i, 
2 Inſt. 652, 11 Rep. 16. 


2. But it ſeems to be now ſettled, that more than one predial Tithe 


may be due from the ſame Land in the fame Year. | 


3. It was holden many Yeats ago, that Tithe is due of aftermowth ! Roll. Abr. 
| Hay. Hel | | | a | 640. pl. 11. 
| - 5 | | Paſch. © 

- „„ 8 | „„ oe 41 Eliza. 
4. It was holden by the Court of Exchequer in a modern Cafe, that Bunb 10. 
Garden Grounds thail pay Tithes of the different Crops produced in the Benſon v. 
ſame Year ; and that Tithe is due of 'T'urnips when pulled, although they ul 3 G. 


grow upon Land which has in the fame Year paid Tithe. e | 
5. And in a ſtill later Caſe it was holden, by the fame Court, that if Land guob. 314. 
be fown with Turnips in the fame Years that Tithe of Corn grown thereon Swirfen v. 


has been paid, and be ſed with Sheep or any unprofitable Cattle, Tithe is D'8by- 
4 1 LE Hil. 3 G. A. 


te be paid of the Turnips. 0 
6 le 


\ 


—- — — — — 


ö 
In 
| 
f 
b 


Cro. Ja. 42. 6. It was indeed in one Caſe holden, that no Tithe is due of after- 


Fettyplace. empted from the Payment of Tithe, is, that, by the Cuſtom of the Pariſh, 


Mich. 9G-3. ayod was cited, and relied upon by the Councel for the Plaintiff, as a De- 


74 nt , 
Hall v. mowth Hay: But the Reaſon given in this Caſe, for ſuch Hay being ex- 


the Occupier was to beſt 
:.:᷑, mECrop of Hay, | 
Freem. 335+ 5. It is laid down in one Caſe, that a predial Tithe is to be ſet out, as 
Anon. ſoon after the Corn or other Thing of which it ariſes is ſevered, as this can 
well be done, if there be no Cuſtom to the contrary. WS 
r 8. And it is in another Caſe ſaid, that if a Man, either negligently or 
with Deſign, ſuffer Apples to hang longer upon the Trees than they ought 
do hang, and they are ftolen, he ſhall account for the Tithe thereof. | 
MS. Rep. 9. Ina modern Caſe in the Court of Exchequer, it was ſaid by the 
Mather v. Court, that all the Wheat growing in a Field muſt be cut down, before 
Holmwood, the Tithe of any Part of the Wheat can be ſet out. 
Mich. 56. 3. 5 | 28 l 
MS. Rep. 10. In a ſubſequent Caſe in the fame Court, wherein a Queſtion was, 
Ereſkine v. Whether all the Wheat growing in a Field muſt be cut down, before the 
Ruffle, Tithe of any Part of the Wheat can be ſet out? the Caſe of Mather v. Holm-. 


ow ſome extraordinary Labour about the Tithe of 


-£ 


* 
3 
We” 


termination in Point. The late Mr. Huſſey, after opening for the Defend- 
ant, obſerved, that the Queſtion was not, according to his Recollection, 
much argued in the Caſe of Mather v. Holmwood ; for that, ſome Circum- 
ſtances of Fraud appearing in that Caſe, he, who was of Counſel with 
the Defendant, recommended it to his Client to ſubmit to a Decree, for 
accounting for the Tithe in Queſtion without Cofts. Having obſerved 
this, he, with that Delicacy and Candour for which he was moſt re- 
markably diſtinguiſhed, begged to be informed by the Court, whether he 
was precluded, by any Thing which fell from the Court in the Caſe of 
Mather v. Houlmwood, from arguing the Queſtion in the preſeut Caſe. 
Hereupon Parker Chief Baron faid, that it was the Deſire of the Court, 
to have the Queſtion, it being a Queſtion of the utmoſt Importance, fully 
argued ; and, which ſhewed true Greatneſs of Mind as well as Goodneſs of 
Heart, he added, that, for his own Part, he ſhould be glad to reconſider 
the Queſtion, in Order to have an Opportunity, in Caſe he ſhould ſee 
Reaſon for it, of departing from an Opinion he had for ſome Time en- 
tertained, After hearing the Queſtion tully argued, and taking Time to 
conſider, the Opinion of the Court was, that it is not neceſſary to cut down 
all the Wheat growing in a Field, before the Tithe of any Part of the Wheat 
is ſet out; and that the Tithe may be ſet out, as often as a reaſonable 
Quantity of the Corn growing in a Field is cut down. Another Queſtion 
in this Caſe was, whether all the Barley or Oats growing in a Field muſt be 
cut down, before the Tithe of any Part of the Barley or 0's can be ſet 
out? The Opinion of the Court was That it is not necefſary to cut down 
all the Barley or Oats growing in a Field, before the Tithe of any Part can 
be ſet out; and that the Tithe may be ſer out as often as a reaſonable 
Quantity of the Corn growing in a Field: is cut down. The Court did nat 
aſcertain what is a reaſona} le Quantity of Corn to be cut down, before any 
Tithe is ſet out. So far from doing this, it was ſaid, that it could not be 
done; inaſmuch as it mull always depend upon the Circumſtances of the 
particular Caſe, whether the Tithe was ſet out before a reaſonable Quan- 
tity of Corn was cut down. hx” | 7 2 | 
11. By the 2 C3 EZ. 5. c. 13. par. 2. it is enacted, That at all Times 
and as often as predial Tithes ſhall be due, and at the Tithing Time of 
the ſame, it be lawful to every Party, to whom any of the ſaid Tithes 
** ought to be paid, or his Deputy or Servant, to view and fee their 
6 3 Tithes to be juſtly and truly ſet forth and ſevered from the nine 
„Parts | 55 

12 EE 14. But 


12. But it is not neceſſary, for the Occupier of Land to give Notice to 1 Rol. Abr. 
the Perſon intitled to a prgdial Tithe, or to give Notice in the Church, at 643. X. pl 1. 
- what Time he intends to ſet the fame out. . | 83 
13. And in a modern Caſe Carier and Comyns Barons were of Opinion, Buab. 333. 

that even a Cuſtom of a Pariſh, to give Notice at what Time a predial Tithe Beaver v. 
is to be ſet out, would be unreaſonable : For the Perſon intitled to the Tithe Spratley, * 
may live at the Diſtance of a hundred Miles from the Pariſh. Hu. 7 Geo. 1. 

14. But Reynolds Chief Baron was of Opinion, that ſuch a Cuſtom would | 
be good ; becauſe Notice to a Servant would in that Caſe be ſufficient. 

15. The general Rule, as to the Manner of paying a predial "Tithe, is, 
that the tenth Part of the Thing, from which it ariſes, is to be juſtly and 
truly ſet out upon the Land upon which it ariſes, 

16; In ſome Caſes the Manner of ſetting out a predial Tithe, is aſcer- 


tained by judicial Determination. | . : ; 
17. It has been holden, that every tenth Sheaf of Corn is to be ſet out 1 Sid. 283. 


for the Tithe thereof. Ledgar v. 
„ ES | | Langley. 
18. And it is ſaid, that the Sheaves, ſet out for Tithe of Corn, ought to gunb. 186 
be marked with a green Bough. 5 Boughton v. 
| | 3 7 | Vrigat. 
109. The Occupier of Land is not of common Right obliged, to gather ; Sid. 283. 
the Sheaves of Corn, which have been ſet out for Tithe, into Shocks. Ledgar v. 
f Langley. 


20. But he may by Cuſtom be obliged to do this, and the Perſon, having 2 Atk. 136. 
a R ght to the Tithe, may at any Time bring a Bill in a Court of Equity, Archbiſhop 
for the Eftabliſhment of the Cuſtom, | ok Vork v. 

8 1 | | — e 

21. Before the nine Sheaves of the Occupier of the Land are put into aer 3 
Carriage, to be carried away, the whole ten are to be ſet out upon the Boughton v. 
Ground, that the Perſon, entitled to the Tithe thereof, may have an Op- Wright. , 
portunity of judging, whether the ſame be fairly ſet our. | ; 
22. Ina very late Caſe in the Court of Exchequer, the Opinion of the MS. Rep. 
Court, upon great Conſideration, was, that, unleſs there be a Cuſtom of Ereſcine v. 
the Pariſh to ſet the Tithe of Barley out in ſome other Manner, the Bar- 2 G 
| ley muſt be gathered into Cocks, and every tenth Cock muſt be ſet out ” 

for Tithe. ö : | _ 

23. In one Book it is laid down, that Tithe for depaſturing Cattle is to Freem. 329. 
be paid for, at the Rate of two Shillings in the Pound of the Money re- Anon. 
ceived for the depaſturing. 3 | 

24. But it ſeems to be the better Opinion, that Tithe for depaſturing Hardr. 183. 
Cattle is to be paid for, at the Rate of two Shillings in the Pound of the 
annual Value of the Land, whereon the Cattle were depaſtured. | 


25. It is in one Caſe laid down, that the Tithe of Graſs mowed is to be Hob. 250. 
Hide v. 


ſet out before it is made into Grafſs-Cocks. N ary 
| Hil. 16 Ja. t. 


26. But it was in a modern Caſe holden, that the Tithe of Graſs mow- 2 Will. 523. 
ed is not to be ſet out um il it is made into Gras- Cocks. 
27. The Perſon, intitled to the Tithe of Graſs mowed, is to be allowed Bro. Diſm. 


a convenient Time, for making it into Hay upon the Land on which + hg 1 
it grew. | | | | ES. 643. X. pl.2. 
Str. 245. 


28. It was formerly doubted, whether the Tithe of Hops were to be ſer Sid. 283. 


out, by the tenth Hill as ſoon as the Birds were ſevered from the Ground, any. 


or Ly the tenth Meaſure, aiter the Hops were picked, Patch 
| | | | But 1s Car. 2. 


+5 rr © MR 8. 
| Bund bo Fs 29. But it has been determined in two Caſes, that the 
| Chilly v. to be ſet out by the tenth Meaſure, after they arg picked. 
| | Trin. 2 Ja. 2. Blis v. Chandler, Mich. 7 Geo. 1. 


\Tithe of Hops is 


| MS. Rep. 30. The ſame was determined in a modern Caſe by the Court of Exche. 
Tyere v. quer; and the Decree of this Court was affirmed upon an Appeal to the, 
Walton in Houſe of Lords. : EE „ 


Dom. Proc. | 1 „ 
7 IT 31. In ſome Caſes the Manner of paying a predial Tithe is aſcertained 
by Acts of Parliament. | 8 e 
32. By the 11 & 12 V. z. c. 16. it is for the better aſcertaining the 
Titbes of Hemp and Flax enacted, That every Perſon, who ſhall theres 
after ſow any Hemp or Flax, in any Pariſh or Place within England, 
« Wales, or Berwick upon Tweed, ſhall pay to the Parſon, Vicar or Im. 
e propriator, of ſuch Pariſh or Place, yearly, the Sum of five Shillings 
« and no more, for each Acre of Hemp or Flax, before the ſame is 
88 r off the Ground, and ſo in Proportion for more or leſs Ground 
c £ 
33. By the 31 C. 2. c. 12. it is for the Encouragement af the Growth of 
Madder enacted. . That every Perſon, who ſhall thereafter plant or culti- 
vate any Madder, in any Pariſh or Place within that Part of Great Bri- 
« tain called England, ſhall pay to the Parſon, Vicar, Curate or Impro- 
e priator, of ſuch Pariſh or Place, yearly, the Sum of five Shillings and no 
„more, for each Acre thereof, and ſo in Proportion for more or leſs 
„Ground ſo planted or cultivated, in Lieu of all Manner of Tithe of the 
« ſaid Madder.” “. ; | Fs 
34. But it is in both theſe Statutes provided, that nothing therein con- 
tained ſhall extend, to charge any Land, which is diſcharged of Tithes by 
a Modus, an antient Compoſition, ar otherwiſe. 
| Lat. 24 35. Although two Perſons are entitled to Moieties of a predial Tithe, 
— v. the Occupier of the Land is not bound to ſet it out in Moieties : for it is 
So} the Duty of the Perſons, to whom the Titbe is due, to divide it after it 
is ſet out. 5 8 e 


: 5 
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(o) Of the Time and Manner of ſetting out oꝛ 
paping mixed Tithes, where there is no 
Cuſtom in a Pariſh. 


Freem, 333... T is in the general true, that mixed Tithes, which ariſe from Things 
Anon. I J inanimate, are to be ſet out or paid, as ſoon as they can conveniently 
be ſevered from the nine Parts. WOE e 
2. The general Rule as to the Manner of ſetting out a mixed Tithe, 
ariſing from an inanimate Thing, is, that the tenth Part of the Thing is to 
be ſet out at the Place where it ariſes. „ | 
3. But the Manner of ſetting out mixed Tithes has, in ſome Caſes, been 
aſcertained by judicial Determinations, | | | ; 
Rey Seve: #: The tenth Meal of Milk of all a Farmer's Cows is to be ſet out for 
Dod ». the Tithe of Milk; for if the Perſon, entitled to Tithe of Milk, ſhould 
Ingieton, be obliged to fend for the tenth Part of every Meal, it would very often be 
not worth the ſending for i | 


5. It 


x. It has been decreed, that the Tithe of Milk is to be carried by the Raym. 277, 
Pariſhioner to the Parſongge-Houſe. 5 — 
6. But Holt Chief Juſtice was of Opinion, that the Pariſhioner is only Ld. Raym. 

_ obliged to ſet out the Tithe of Milk; and he ſaid, that the Decree in Dod 359, Hill. 
and Engleton was rather an equitable one, and founded upon the Cuſtom “ Vaun. 
of the neighbouring Pariſhes. — 12 5 We 
J. And in a modern Caſe, the whole Court of Exchequer were of Bunb. 73. 
Opinion, that the Pariſhioner is only obliged to ſet out every tenth Meal Dodſon 9. 
of Milk at the uſual Place of milking ; that the Perſon intitled thereto ny 

Y . . . Fes ch. 
ought to fetch it away in his own Pail or Veſſel; and that, if he do not g Geo. 1. 
fetch it away before the next milking Time, the Pariſhioner may pour it 
on the Ground; becauſe he may then have Occaſion for the Pail or Veſſel 
in which it was ſet out. 8 
8. The tenth Part, by Weight, is to be delivered for the Tithe of 12 Mod. 498. 
% pinion nent nt | 
9. Such mixed Tithes, as ariſe from the Young of Beaſts, Birds or Bunb. 133. 

Fowls, are in the general to be ſet out or paid, as foon as the young Beaſts, 8 
Birds or Fowls, can well live without the old ones. incent. 


10. It has been holden, that Tithe is not to be paid, for any Number 12 Mod. 497. 
of young Beaſts, Bird or Fowls, under ten : But that this Number is to be . 8 
carried over to the Account of the next Vear. ; I” * 

11. But in a modern Caſe, it was decreed by the Court of Exchequer, Bunb. 198. 
that if the Number of young Beaſts, Birds or Fowls, be under ten, this Egerton v. 
Number is not to be carried over to the next Year's Account, but the Still, Tria. 
tenth Part of the Value thereof in Money is to be paid for Tithe. e 


. 
— — 8 


— 


/) Df the Time and Manner of paping Tithes 
due by Cuſtom. 


I, I. is in the general true, that where a Tithe is due by Cuſtom, the 
1 Time and Manner of paying it are aſcertained by the Cuſtom ; and 
indeed there ſeems to be no other Way, than by the Cuſtom, to aſcertain 
the Time and Manner of paying a Tithe, which is only due by Cuſtom. 
2. But the Time and Manner of paying Tithes of Houſes in London 
are aſcertained by Statutes. 5 | 
3. By the 37 H. 8. c. 12. par. 2. it is enacted, That the Inhabitants 
* of the City of London ſhall yearly, without Fraud or Covin, pay their 
««Tithes to the Parſons, Vicars and Curates of the ſaid City, after the 
Rate following, that is to wit of every ten Shillings Rent by the Year of 
* every Houſe within the ſaid City Sixteen-pence Halfpenny, and of every 
Rent of twenty Shillings of every fuch Houle two Shillings and Nine- 
e | Pe. 
4. And by par. 11, it is enacted. That the ſaid Inhabitants ſhall pay 
their Tithes quarterly, by even Portions.” | 
5. But by par. 18. it is enacted, © That where a leſs Sum, than is by 
this Act directed to be paid for Tithe, hath been accuſtome to be paid 
„ for the Tithe of any Houſe, that then the Inhabitant of ſuch Houſe 
© ſhall pay Tithe, only after ſuch Rate as hath been accuſtomed.” 


„ „ * . Moor +: es 7 ot 33. — . — b 


311. 


78 
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6. By the 22 & 23 Car. 2. flat. 2. e. 18. par. 1 2. after reciting, 


that Tithes in the City of London were paid with great Inequality, and ate 


| fince the late dreadful Fire, in rebuilding the ſame, by taking away of ſome 


| Houſes, altering the Foundations of the others, and the new erecting of 


Cro. Eliz. 
511. 


Wr ight . 


Wright. 


Hardr. 318. 


Compoſt's 


Caſe, 


1 Jon. 387. 
Earl of 


_ Hertford v. 


Leech, 


1 Jon, 387. 
Earl of 


Hertford v. 


Leech. 
Cro. Eliz. 


paid no Tithes by Reaſon of their Barrenneſs, and now be, or hereaſter 


others, ſo diſordered, that in Caſe they ſhould not, for the Time to come, 
be reduced to a Certainty, many Controverſies and Suits of Law might 


thence ariſe, it is enacted, That an annual certain Sum of Money there- 


in mentioned, ſhall in Lieu of Tithes be paid, in all the Pariſhes within 
* the faid City, whoſe Churches have been demoliſhed or in Part con- 
© famed by the late Fire.” | fs ED =, 

7. And by par. 3. it is enacted, That the reſpeQive Sums of Money, 


© to be paid in the ſaid reſpective Pariſhes, and aſſeſſed as therein is direct- 


ed, ſhall be deemed and taken to be the reſpective certain annual Main- 
„ tenance (over and above Glebes and Perquiſites, Gifts and Bequeſts, to 
* the reſpective Parſon, Vicar or Curate of any Pariſh, or to the Succeſſors,) 
of the reſpective Parſons, Vicars or Curates, who ſhall. be legally inſti- 
e tuted, inducted and admitted into the ſaid reſpeCQive Pariſhes.” | 


8. By par. 10. it is enacted, ©* That the Impropriator or Impropriators | 


of any of the ſaid Pariſhes ſhall pay, and allow, what really and bona 
* Fide they have uſed and ought to pay and ſatisfy, to the reſpective 
<« Incumbents of ſuch Pariſhes at any Time before the ſaid Fire, and the 


* ſame ſhall be eſteemed and computed, as Part of the Maintenance of 


* ſuch Incumbent.” ES 


— 


(O Jn what Caſes the Payment of Tithes may 


be ſuſpended, 


1, Of the Produce of Lands in the King's Hands. 


L. 2 is laid down in one Caſe, that the King is exempted by Virtue of 
1 his Prerogative, from the Payment of Tithes. | | 


2. But in another Caſe it was holden, that even the demeſne Lands of 
the Crown are not exempted, by Virtue of the Prerogative, from the Pay- 
ment of Tithes. 8 | 5 3 IM | Jo 
3. Tithes are not due of the Produce of Lands in the King's Hands; 
+34 the Appropriation of parochial Tithes does not extend to ſuch 


4. The Priviledge, however, of being exempted from the Payment of 


Tithes is perſonal to the King; and does not extend either to his Grantee 


or Leſſee. 


2, Of the Produce of Lands, which have been barren. 


3 By the 2 C 3 Ed. 6. c. 13, par. 5. it E enaQted, 44 That all barren 
Heath or waſte Grounds, other than ſuch as be diſcharged of the Pay- 


ment of Tithes by Act of Parliament, which before this Time have. 


hall 
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Tithes, ariſing thereupon to the Vicar, and the great to the Rector. pi. 17. 


T 1 TT Ä Q = 
4e ſhall be, improved and converted into arable Ground or Meadow, ſhall | 
« from henceforth, after the End of ſeven Years next after ſuch Im- 


4 provement, pay Tithes of the Corn and Hay growing upon the 
„ ſame.” | 


6. There is not in this Statute an expreſs Suſpenſion of the Payment of = Inſt. 656. 


Tithes, for the Lands therein mentioned: But there is certainly an im- 


lied Suſpenſion, for the Space of ſeven Years next after the Improvement 


of the Lands. | 


J. It has been conſtantly holden, that only ſuch Land is barren, within 2 1aft. 656. 

the Meaning of this Statute, as produces nothing profitable by Reaſon of e 555 

its natural Barrenneſs. | El | | : FS — WS 
: | | 991. 3Bulltr. 165. 


8. If Land, which has from Time immemorial been full of Buſhes, be Cro. Eliz. 
grubbed, and converted into arable Ground or Meadow, Tithes of the 475. 


Torn and Hay thereupon grown are immediately due; becauſe the Land 2 


was not naturally barren, but became ſo by Negligence. 3 
If Wood Land be grubbed, and converted into arable Ground or Bunb. 8 . 


Meadow, Tithes of the Hay and Corn thereupon grown become due Beardmore 
I | v. Gilbert. 


immediately. | 3 Bulſt. 16; 


10. Tithes are due immediately, of the Corn and Hay grown -upon Roll. Rep. 


| Broom-Land, which has been grubbed and converted into arable Ground 39. Maſeal 


or Meadow, | | v · Price, 
11. If Land, which has from Time immemorial being overflown by the 3 Bulſt. 168. 
Sea, be drained, the Payment of Tithes of the Corn and Hay grown upon Wit v. 
this Land is not ſuſpended : Becaule the Land was not in its Nature bar- 3 7 
ren, but became ſo by Accident. he ee Big 47%. 
12. This Statute does not ſuſpend the Payment of any Tithes, Which 


= were paid before the Improvement of the Land. 


13. For by par. 6. it is enacted, That if any n Heath or waſte 


Ground hath before this Time paid any Tithes, and the ſame be here- 


* after improved and converted into arable Ground or Meadow, the Owner 
thereof ſhall, during the ſeven Years next after the ſame Improvement, 


pay ſuch Kind of Tithes, as were paid for the ſame before the faid 


Improvement.“ | 
3. Of the Produce of Glebe Lands. 


14. So long as the ReQor of 4 Pariſh holds his Glebe in his own Hands, Cro. Eliz. 
the Payment of ſmall Tithes ariſing thereupon is ſuſpended ; -notwith- 479, 578. 


| ſtanding the Vicar of the Pariſh is endowed of all ſmall Tithes ariſing in Lut'y, 1062, 


= Pariſh: For the Maxim is, Ecele/ia Decimas ſolvere Eccleſiæ non 
15. But if a Rector let his Glebe, the Tenant is liable to pay the ſmall Bro. Dif. 


| ) Cro. Eliz, 
. . | | Bey EVENTS ID : 479, 578. 
16. For the ſame Reaſon the Vicar of a Pariſh ſhall not during the, Bron 69 


Time he occupies his own Glebe pay any Tithes, ariſing thereupon, to Harris v. 


the ReQor or Impropriator of the Pariſh. TT | Cotton. 
17. But if a Vicar let his Glebe, the Tenant is liable to pay the great ibid. 


Tithes, ariſing thereupon, to the Rector or Impropriator, and the ſmall 
to the Vicaꝶar. e | | 


18 An 


as %%% ᷑ PTT c 
Hett. 31. 18. An Impropriator is likewiſe exempted from the Payment of the 
Booth ». ſmall Tithes, ariſing upon his Glebe, to the Vicar, fo long as it is in his 
lng own Hands; for the Maxim extends to him alſo. . 

Hetl. 31. 19. But if an Impropriator let his Glebe, the ſmall Tithes ariſing there- 
Booth v. upon are due to the Vicar, and the great to himſelf. 8 
Franklin. N i 1 5 ; | 
Fitzg. 79. | x des | | : 
2 Brownl. 69 20. If a Rector, Vicar. or Impropriator, who has ſown his Glebe, die 
Harris v. before the Corn is ſevered, the Executor of the Rector, Vicar or Impro- 
Colton. priator, muſt pay Tithe thereof: For although an Executor be in the 
general the Repreſentative of his Teſtator, he is not ſo in his Spiritual, 
Capacity. IE | | CEE een 


PIETY, 


| (A) Of a Modus Decimandi. 
1. In the general. 


1. A Modus is a real Compoſition for Tithe. | | 
Hardr. 381. A 2. It is probable, that every Modus had its Commencement by 
Ingoldſby Deed : Becauſe a Compoſition for Tithe can never become a Modus, 
v. Ward. unleſs the Patron and Ordinary be Parties thereto, or it be confirmed by 
2 Will. 523. . , os _ 25 5 
Mar. 87. 3. A Vicar and a Pariſhioner had made an Agreement, that, for the 
Hitchcocks. Time to come, a certain Sum of Money ſhould be paid annually in Lieu of 
 Hitcheock. Tithes; and it was confirmed by the Biſhop. This was holden to be only 
a perſonal Contract, and not ſuch a real Compoſition as would bind the 
: Succeſſor to the Vicar. i 5 . 
11 Rep. 19. 4. A Modus may be preſcribed for, without producing the Deed, by 
Graunt's which the Compoſition was at firſt agreed upon: For wherever there has 
2 321. been, for Time immemorial, a conſtant annual Payment in Lieu of 
Cro. Ja. cor, Tithe, it ſhall be intended that the Payment had a proper Commence- 
2 Will. 523. ment. | 5 | 20 
35. A Modus is not good, unleſs the Compoſition were at firſt reaſonable. 
2 Will. 373, 6. It is not however at this Day neceſſary to ſhew that the Compoſitioa 


574. was at firſt reaſonable: For there might be, when the Compoſition was 
Chapman agreed upon, ſome Circumſtance which then made it reaſonable, although 


'T dloniony this cannot, at ſo great Diſtance of Time, be ſhewn. . 
7. A Modus muſt, at its Commencement, have been a Recompence to 
| the Perſon, to whom the Tithe was due in Lieu of which it was to be paid. 
x Roll. Abr. 8. If a Man preſcribe to be diſcharged of Tithe, in Conſideration of 
649- Pl. 8. being obliged to repair the Body of the Church, this is not a good Mo- 
dus: Becauſe, as the Parſon was never obliged to repair the Body of the 
Church, this could never have been a Recompence to him. 
2 Roll. Abr. 9. But if a Man preſcribe to be diſcharged of Tithe, in Conſideration 
650. pl. 9. of being obliged to repair the Chancel, this is a good Modus. For this muſt 
always have been a Recompence to the Parſon, he being bound to repair 
the Chancel. 2 „ „ 0 OENTES | | 
2 Will. 573. 10. It is not at this Day neceſſary, for the Party who would avail 
Chapman v. himſelf of a Modus to ſnew, that it was originally a Recampence to the 
Monſon, Perfon, to whom the Tithe was due in Lieu of which it was to be paid: 
For unleſs it appear, upon the Face of the Preſcription, not io have been 
fo, it ſhall be intended that it was. 1 | 0 b | 


14, It ; 


TTIIäů 1x EE 06 on 817 
11. It is laid down, that a Modus by Preſcription may be good againſt a Godb. 180. 
Vicar. | | 
12. But the better Opinion ſeems to be, that, as every Modus by Pre- 2 Will. 322. 
ſcription muſt have begun at a Time whereof there is no Memory, no 
Modus by Preſcription can be good againſt a Vicar .; becauſe the Endow- 
ment of all Vicarages has been within Time of Memory, | 

13. It has been holden, that a Modus by Preſcription, to be paid to the 1 Mod. 216. 
Rector in Lieu of all Tithes ariſing in the Pariſh, is a Diſcharge of Tithes | 
as againſt the Vicar. 2 | 

14. The Thing paid as a Modus is uſually a Sum of Money, 

15. But the Payment of a Chattel as a Modus is good; becauſe the ori- Salk. 656. 
ginal Agreement might as well have been, that a Chattel ſhould be paid £4. Raym. 
in Lieu of Tithes, as that Money ſhould, | 360. 

16. It is a good Modus to preſcribe, that the Parſon and his Predeceſſors Hob. 42. 
have, for Time immemorial, been ſeized in Fee of one or more Cloſes of Cro. Ja. 501. 
Land lying in the Pariſh ; and have conſtantly received the Profits thereof, aj * 
in Lieu of a particular Species of Tithe, or in Lieu of all Tithes ariſingg 73“. 
in the Pariſh, — 4, | 85 
17. An indirect Modus 1s good. 5 ; | 

18. A Suit being inſtituted for Tithes in Kind by the Parſon of B. the Cro. Eliz. 
Defendant moved for a Prohibition; and inſiſted, that he was an Inhabi- 136. 
tant of the Pariſh of A. that every Inhabitant of the Pariſh of A. who held Cotferd v. 
any Paſture Land in the Pariſh of B, had, for Time immemorial, paid Pa. a 
Tithes thereof to the Parſon of J. and that the Parſon of 4. had always 
paid Two-pence for every Acre of ſuch Paſture to the Parſon of B. A 
Prohibition was granted. And by the Court—lt is exactly the ſame Thing, 
as if the Defendant had preſcribed directly, for a Modus of Two-pence, 
for every Acre of Paſture occupied by him in the Pariſh of B. FER 
19. Tithe is fo abſolutely and effectually diſcharged by a Modus, that Hob. 41, 42, 
although this be not paid, the Right of raking the Tithe in Kind cannot be 44. | 
again reſorted to. 55 | 
20, If a Man through Ignorance ſet out Corn for Tithe, upon Land Hob. 42. 
diſcharged of Tithe by a Modus, and the Parſon take it away, an Action of Cooper v. 
Treſpaſs lies againſt him. I | Andrews. 
21, A Modus is not deſtroyed, by the Payment of Tithe in Kind for 2Bulſtr.240. 
ſome Years. | h | | Price v. 
; 3 | | Maſcal. 
 F 22, On the other Hand a Modus mutt be paid every Year, although no Hob. 42244. 

Tithe would have been due: For the Modus, it being a Recompence for " 

the Tithe, becomes a Spiritual Fe. | „ 

23. If the Land, for which there is a Modus, lie freſh, the Modus muſt Hardr. 184. 
nevertheleſs be paid. 2 8 Holbeach v. 


Whadcock. 


445 If there be a Modus to pay thirty Eggs. in Lieu of the Tithe of all 1 Roll. Abr. 

Eggs, the thirty Eggs muſt at ail Events be paid. — pl: . 
DD | as, alk. 687. 

f 5 1 8 . | Ld. Raym. 360. 


2. Of the Certainty required in a Modus, 
6: A Modus mult be certain as to the Sum of Money, or other Thing, 
which is to be paid. ] 1 | 
26. A Modus, to pay two Shillings in the Pound of the yearly Rent of 12Moed. 563. 
the Land, is void: Becauſe, as' the yearly Rent may be raiſed or fallen at Salk. 657. 
Pleaſure, the Sum of Money to be paid niuſt always be uncertain. _ * 
F e * * « : 0; A 3 Bunb. 20, 126. 


27. 4 


82 RY r . Tn 


2 Roll. Abr. 27. A Modus, to pay one Penny or thereabouts tor every Acre of Lang, 


——_— is void; by Reaſon of the Uncertainty of the Sum of Money to be paid. 
2 Willi 372. | | 


Bunb. 292. 28. But it has been holden, that a Modus, to deliver nine Cart Loads of 
Manwaring Logwood in Lieu of all 1 ithes, is certain enough. | 
eo, Clu: © 1 . : . A YRS, : 
29. The Thing for which a Modus is to be paid, muſt likewiſe be certain, 
2 Will. 462. 30. The Defendant in a Suit for Tithe inſiſted, that the Inhabitants of x 
Carleton v. certain l'enement had been accuſtomed to pay a Sum of Money as a Modus, 
Erightwell. for the Tithe of all Corn, grown upon the Lands uſually enjoyed therewith, 
The Modus was holden to be void for Uncertainty z becauſe the Words 
uſually enjoyed therewith do imply, that the ſame Lands had not been con- 
ſtantly enjoyed with the 'Tenement. 


Bunb. 129. 31. It has been holden, that a Modus for a Farm is void: Becauſe a 


8 v. Farm does not conſiſt of any certain Quantity of Land. 


Bunb. 1660. 32. But if in preſcribing for a Modus for a Farm, the Quantity of Land 
3 of which the Farm conſiſts be ſpecified, the Modus is good. | 

33. And it is not neceſſary, that the Thing, for which Modus is to be 
paid, ſhould be always deſcribed with Certainty in preſcribing for the 
Modus Becauſe, if from what is alledged the Thing can fairly be aſcer- 
tained, the Modus is good; it being a Maxim of Law, Certum eſt quod 
Tertum reddi poteſt. | | | REF 


2 Will. $72. 34. A Modus, to pay Twelve-pence for every Acre of Upland, was 


' holden to be good: Becauſe what is Upland may be aſcertained. 
2 Will. 372. 35. The Preſcription was, that every Perſon living out of a Pariſh 
Chapman v. ſhould pay Four-pence, for every Acre of Meadow or Paſture occupied 


Mouſon, by him in the Pariſh, This was decreed to be a good Modus ; Lord Ning 


Chancellor, and Reyno/ds and Forteſcue, the two Juſtices who aſſiſted him, 

being of Opinion, that it was certain enough; for that there is no great 
Difficulty, in aſcertaining the Number of Acres of Meadow or Paſture oc- 

cupied by a Perſon in a Pariſh. | de on 

> Roll. Abr. 36. A Modus for a Park is good, although the Quantity of Land of 
651. pl. 3- which it conſiſts be not mentioned; for a Park is ſufficiently aſcertained by 


its Boundaries. | 


1 Roll. Abr. 37. But if a Park be diſparked, the Modus, unleſs the Occupier of the 


65 1. pl. 4. diſparked Land alledge, that it is to be paid for a certain Quantity of Land, 


n | 4 = | 
3 Mod. 37;5- 38. The Time of paying, what is to be paid as a Modus, muſt likewiſe 
Buab. 105, be certain. | | I | V 


171, 173. 


Bunb. 198. 39. If the Medus be to pay a Sum of Money yearly, in Lieu of Tithe, 


Blacket v. on or about the firſt Day of May 3 this is not a good Modus, becauſe the 


Finn. Time of Payment is uncertain, | 

Bunb. 173. 40. The Preſcription was, to pay a Sum of Money, as a Modus for the 

Phillips. v. Tithe of Sheep, at Eafter, or when the Sheep ſhall be fold. The Modus 

Sirnes. was holden to be void, by Reaſon of the Uncertainty of the Time of Pay- 
ment. 5 N 5 OY 


3. Of a Modus, which amounts to a Preſcription in non Decimandi. 


Tro. Jac. 4. 41. A Modus, to pay the Tithe of Part of a Thing, which is tithe- 
Webb v. able of common Right, in Diſcharge as the Tithe of the whole Thing, is 


Ray. 677. 42. If the Modus be, to pay the Tithe of Hay grown upon ſome Lands, 


in Diſcharge of the Tithe of Hay grown upon all other Lands in the 
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e deſlroyed. 


Tithe of Milk is made more valuable fo long as it is paid. 


Right, can never be a Diſcharge of the 


Pariſh, the Modus is bad ; for, as it is only a Recompence as to Part, it 


amounts to a Preſcriptivn in nen Decimando, as to the Reſidue of the Hay 


grown in the Pariſh. 
3. The Modus was, to pay the Tithe of Milk Part of the Year, in-4 Rahm, 


Diſcharge of the Tithe of Milk for the whole Year, the Hodus was holden 22 
to be void: Becauſe it is, in Effect, a Preſcription in non Decinando as to Cro. Eliz. 


Milk for Part of the Vear. 609. 
| Salk. 656. 12 Mod. 206, Bunb. 397, 


44. But if the Tithe of a Thing, as of Wood, be only due by Cuſtom, Salk. 656. 
a Modus to pay the Tithe of Part thereof, in Diſcharge of the Tithe of Raym. 


the whole, is good : Becauſe there may be a Preſcription in non Decimando, 2 vod. 111. 
as to Part of ſuch Thing. i | = 


If the Tithe of Part of a Thing which is titheable of common Hob. 260. 
Salk. 666. 


Right, be by a Modus made more valuable, the Modus, although it 1s to be 1 
paid in Diſcharge of the Tithe of the whole Thing, is good; becauſe ſuch 12 Rap * 


Modus may be a Recompence for the Tithe of the whole Thing. 360. 
5 | 3 | | | 2 Will. 521. 
46. A Modus, to pay the tenth Cheeſe from the firſt Day of May until Cro. Eliz. 
the firſt Day of Auguſt, in Diſcharge of the Tithe of Milk for the whole 609. 
Year, is good : Becauſe, by the Labour of making it into Cheeſe, the 13 Ve 
| | ucas, 


7. A Modus, to pay a Quantity of a Thing, which is titheable of com- 


mon Right, in Diſcharge of the Tithe of the whole thereof, which a Man 


may happen to have, is a good Modus. 


48. A Modus, to pay thirty Eggs of the Produce of a Man's own Hens, Ld. Raym. 
360. 


in Diſcharge of all Tithe of Eggs would be void: For, as thirty Eggs may Hille. Vaur 


not be the Tithe of all the Eggs a Man has, ſuch a Modus may amount to a 
Preſcription in non Decimando as to ſome Eggs. | 

49. But a Modus to pay thirty Eggs, in Diſcharge of the Tithe of all the 1 Roll. Abr. 
Eggs a Man may happen to have, is good: For theſe Eggs, which are not $48: ol. 3. 
to be conſidered as Tithe, muſt be paid at all Events; whether the Perſon, 5 — 
who is to pay them, have Hens or not. on 
$0. A Modus for the Tithe of one + ng. which is titheable of common 

ithe of another Thing, which is 

likewiſe titheable of common Right. 
51. The Modus was, to pay one Penny for every Mare; and it was al- Cro. Eliz. 
ledged, that this was to be a Satisfaction for the Tithe of Horſes, Mares 446. 


and Colts. This Modus was holden to be void: Becauſe a Modus for one 1 125 
Thing, which is titheable of common Right, it being in Fact only a Re- 8885 
compence for the Tithe of that Thing, can never be a Recompence for the 

Tithe of another Thing which is likewiſe titheable of common Right ; and 


conſequently ſuch Modus, which amounts to a Preſcription in non Deci- 


mando as to the other Thing, is void. 


4, Of a Modus, which has not been conſtantly paid. 


52. It is laid down, that if a Modus have not been conſtantly paid, it is gk. 66, 
Es : The Archs 
biſhop of York v. the Duke of Newcaſtle, 


5 3. And it has been holden in one Caſe, that if a Modus be for the Tithe: Roll, Abe. 
51. Sharp 


of Hay, grown upon a certain Piece of Land, and the Land be converted Cult 


into arable Land, the Medus is Ceſtroyed. 
Vol. V. 8 G 54. But 


84 ri HE 6 -- 
| 4. But it is in other Caſes laid down, that, although the Payment of g 
Medus be ſuſpended or ceaſe tor a Time, it may be revived again. 


Godb. 194. 55. In one Caſe the contrary to what was holden in the Caſe of Sharp 


Brown's and Coult is laid down expreſsly: For it is laid down, that it there be a 
Caie, Modus for the Lithe of Hay, grown upon a certain Piece of Land, the 
Modus is only ſuſpended by converting the Land into arable Land, and re- 
| vives again whenever Hay is grown thereupon. SS 
1 Roll. Rep. 56. In another it is laid down, that if an Orchard, for which there is a 
121. Hooper Modus, be diſorcharded, the Modus is ſuſpended : But that, whenever the 
v. Andrews. ſame Ground is again converted into an Orchard, the Modus is revived. 
2 Bulſtr. 240. 57. In another it is laid down, that a Modus is not deſtroyed, by the 


Plice 2. Payment of Tithes in Kind for ſome Years _ | 
Maſcal. 


2 Will. 352. 58. And the Doctrine of theſe three Caſes is adhered to, and confirmed, 
Chapman v. in a modern Caſe. Ba „„ 
Monſon. ER 

Hil. 3 eo. 2. 


6; Of a leaping Madus. 


1 Eq. Ca. 59. It is not, as has been already obſerved, neceſſary, that a Modus 

Abr. 369. ſhould have been conſtantly paid, yet a Modus muſt, when paid, have 
been conſtantly paid in the fame Manner; otherwiſe it is called a leaping 
Modus, and 1s therefore void. | 


SelectCa. in 60. The Modus was, to pay a certain Sum of Money for the Tithe of 


3 certain Premiſſes, whilft they continue in certain Hands: But if the Pre- 


miſſes ſhould come into other Hands, then the ſaid Sum or Tithes in Kind 
were to be paid at the Election of the Parſon. This Modus was holden to 
be bad. And by the Court There cannot be a leaping Modus. 


Taylor. 


6. Of a Medes, which is too rank, 


61, Wherever the Sum of Money, or other Thing paid as a Modus, is 
of greater Value, than it can be fairly ſuppoſed the Tithes, for which it is 
paid, were at the Time of its Commencement worth, ſuch Modus, which 
is Called a too rank Modus, is void. | | 

11 Mod. 60. 62. A Prohibition was refuſed, becauſe the Modus appeared to be tco 
Startup v. rank. And by Holt Chief Juſtice—Wherever a Modus runs too high, the 
Dodderige- preſumption is ſtrong, that it is not a Modus. | 


gs 206 63. In a Caſe about two Years after, the contrary was laid down. 
M rok 64. The Modus appearing too rank, it was decreed by the Court of 
It. L 


D. a. pl. 4 Exchequer to be a temporary Compoſition, and not a Modus But the De- 
Pole v. Gar- cree was reverſed ; for Churches may have been endowed with more than 
diner, the Value of the Tithes. . 8 | 5 
Mar. 5, 1707. „ „ | | 
65. But it has been ſince holden in divers Caſes, that a Modus, which is 
too rank, is void. VVV VUflk | 
Bunb. 10. 66. In one Caſe, a Modus of five Shillings for every Acre of Wheat was 


Benion v. 


Watkins, holden to be void, as being too rank; becauſe five Shillings is very near, if 


Hil. 30e. 1. not quite the Value, of the Tithe of an Acre of Wheat at this Day. 


Bunb.78,79- 67. In another, a Modus of one Shilling for a Milch Cow was holden to 


12 be void, becauſe it is too rank. And by the Court—A Shilling was, at the 


Trin. 5Geo, Time this Modus muſt be ſuppoſed to have had its Commencement, half 


1. the yearly Value of the Milk of a Cow, -  -- + 


- 68. And 
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= Opinion of the Court, in the Caſe of Bawdry v. Buſpell, is not only ſaid 674. 
to have been a haſty one: But the Ground of it, namely, that only Pa- 


r k E k a_ 8 

63. And in the ſame Caſe a Modus of Sixpence for a Calf was holden to 
be too rank. LS | 

"oo The Reporter of this Caſe does indeed ſay, in a Note, that ſince this 
Caſe a Modus of Sixpence for a Calf has been holden to be good. 

70. And in another Cafe, not two Years before that of Bennet v. Jen- Bunb. 57. 
ins, a Modus of Ele ven- pence for a Milch Cow and one of Sixpence for a Roe v. The 
Calf were both holden to be good. 3 of 

155 : Lxeter, 
Hil.6Geo.1, 


71. It may, upon comparing the two laſt Caſes, be doubrful, whether a 
Shilling be too rank a Modus tor a Milch Cow and Sixpence for a Calf: 
But they both confirm the Doctrine, that a Modus which is too rank, is 
void ; for the two Queſtions, whether a particular Modus be too rank, 
and whether a Modus which is to rank be void, are quite diſtinct and in- 
dependent of each other. 


7. Of a Modus, which is liable to Fraud, 


72. A Modus of one Penny, for the Tithe of all Hay ariſing upon aBunb. 162, 
Farm, being preſcribed for, it was objected, that the Modus is liable to Finch v. 
Fraud ; for that all the Land may be turned into Meadow, and then only Matters, 


en Penny wl ee pau Thx th Tithes of the whole Farm : But the Modus 
was holden to be good. {AE | 


73. The Modus was, that every Perſon, who lived out of a Pariſh, 2 Will. 69, 
ſhould pay Fourpence, for every Acre of Meadow or Paſture occupied by 571, 572. 
him in the Pariſh. It was objeQed, that ſuch a Modus is liable to great io Hen 1 
Fraud; for that many Perſons would live out of the Pariſh, to avoid paying en. 
Tithes in Kind; and others would, by threatning to leave the Pariſh if he 
did not do it, compel the Parſon, to take leſs than the Worth of his Tithes, 

It was anſwered, that, if the being liable to Fraud is an Objection to the 
Goodneſs of a Modus, ſcarce any Modus will be good ; becauſe every 


one is in ſome Degree liable to Fraud. The Modus was holden to be 


good. 
8. Of a Modus for ſuch Perſons as live out of the Pariſh. 


74. It has been holden, that a Modus, for ſuch Perſons as live out of the i Lev. 116. 
Pariſh, is unreaſonable ; for that the Inhabitants of the Pariſh, as being Bawdry v. 
liable to the Charge of the Repairs and Veſtments of the Church, ought Buſhell. 
to be moſt favoured in the Payment of Tithes. | | 


. 


75. But in a modern Caſe ſuch a Modus was holden to be good; and thea Will, 5675, 


Chapman v. 


riſhioners are liable to the Charges of Repairs and Veſtments of the Church, non. 


iz expreſsly denied to be Law. 


9. Of the Extent of a Modus. 


76. A Modus for a Garden extends only to the antient Ground of the Bunb. 79. 


Garden; for, if more Ground be laid to the Garden, the Modus does not Perrot v. 


Markworth. 


extend thereto. | 
| G2 77. If 


86 „„; SIE 
Lutw. 1074 77. If a Modus be, to pay at the Rate of a certain Sum by the Acre, for 
Bunb. 79, the Tithe of all Hay grown in the Pariſh, the Modus extends to Clover, 
344  Sainfoin, andall other Things of the Grafs Kind, although the Cultivation 
of ſome of theſe has been lately introduced into the Pariſh. . 

Fitzgib. 3. 78. But if a Modus be, for the Tithe of all Hay grown in the Pariſh, 
ox vA de or for the Tithe of all Hay grown upon a particular Farm in the Pariſh, 

the Modus extends only to the antient Meadow of the Pariſh or Farm. 

Roll. Abr. 59. It has been holden, that if a: Mill be erected upon a Piece of Land, 


65 Den 1s for which there is a Modus, the Modus extends to the Mill. 
v. More, 3 | Ei | 


Trin, . Eliz. 


Cro. Ja. 424. 80. But this Caſe does not ſeem to be Law: For in a later Cafe it was 
Anon. Trin. holden, that a Mill, although it be erected upon Land diſcharged of 
15 Ja. 1. Tithes, is liable to the Payment of Tithe. _ N 5 
4 Mod. 45. 81. If there be a Modus for a Mill, in which there has always been but 
Grimley v. one Pair of Stones; and a ſecond Pair of Stones be added to the Mill, 
Falkingham. the Modus extends to theſe. 5 | | : 
1 Roll. Abr. 82. If the Stream of a Mill, for which there is a Modus, be by the AQ 
641. pl. 1. of God changed from its uſual Courſe ; and afterwards the Owner pull that 
Mill down, and erect a new Mill upon the new Stream, the Modus extends 
ARE to the new Mill. En ap FE | „5 
Ibid. 83. But, if the Stream had been changed by the Act of the Owner, the 
new Mill would have been liable to the Payment of Tithe. | 


— — — 


(S) Ok a Preſcription in non Decimando. 


| Roll. Abr. 1. A Spiritual Perſon may preſcribe in non Decimando; becauſe every 
6 3. -A ſuch Perſon was, at the Common Law, capable of receiving a 
Cro. Eliz. Grant of Tithes. | 2 | 


811. Cro. Car. 423. | 


2. Another and the principal Reaſon is, that the Church does not loſe 
any Thing by ſuch Preſcription ; a Spiritual Perſon having the Benefit 
thereof. : . Os 
1 Roll. Abr. 3. The Churchwardens of a Pariſh, although they hold Land for re- 
653. Pl. 6. pairing the Church, cannot preſcribe in non Decimando for the Land: 
Hhecauſe they are not Spiritual Perſons, | | | 
3 Roll, Abr. 4. If a Layman be Tenant for Years to a Spiritual Perſon of Land which 
656, pl. 4. is diſcharged of 'Tithes, he may preſcribe in non Decimands for the Land; 
Cro. Ez. becauſe, as the Poſſeſſion of the Tenant is in Point of Law the boſſeſſion 
733. 51% of the Landlord, the Preſcription in this Caſe would be in the Right of a 
Moor 219, Spiritual Perſon. _ | : 35 
Cro. Car. 422. 5 But if a Spiritual Perſon grant an Eſtate of Inheritance in Land, for 
Hardr. 356. which the Spiritual Perſon might himſelf have prelcribed in non Decimando, 
2 Keb. 29. to a Layman, the Grantee cannot preſcribe in non Decimando : Becauſe 
mme Preſcription would be in his own Right 
Cro. Elz. 6. It has however been holden, that a Layman who holds Land by 
784 Copy of Court-Roll of a Manor diſcharged of Tithes, may preſcribe in 
Crouch v. non Decima nde for the Land; although he has an Eſtate of Inheritance 


Fryer. therein. TY 


Vel. 2. J ; ' . f 5 
| | | | | „„ oh 


o- tt, 


VVV 335333 | 37 
5. A Layman may preſcribe in modo Decimandi : But he cannot preſcribe ii Rep. 13. 
in non Decimando, for any Thing which is titheable of common Right: Nel. Abe. 
Becauſe a Layman was not, as the Common Law, capable of receiving 1 N 
Grant of Tithes; and it has been holden in Favour of the Church, that 293, $12, 
the Right to Tithes cannot be taken away, unleſs an actual Recompence «99, 763. 
be paid for the ſame; or unleſs the Initrument, by which the Land has Hob. 276. 
been thereof diſcharged, be produced. . 2 Will. 573. 
8. It has been holden in two modern Caſes, that a Layman can no more 


reſcribe in non Decimando againſt an Impropriator than againſt a Rector YE 325, 
for that both are equally intitled of common Right to Tithes. Choline... 
| | Ibid 345. 


The Corporation of Bury v. Evans. 


| It is faid to have been holden in one Caſe, that the Tnhabitants of 1 Roll. Abr. 


two Hundreds may preſcribe in non Decimando, tor a Thing which ig eee 
: ; V. Edwards, 


titheable of common Right, | Paſch. 
| | 15 Car. 1. 


10 But in a ſubſequent Caſe it is laid down, that neither the Inhabitants Ld. Raym. 
of two Hundreds, nor of a whole County, can preſcribe in non Decimando, 137. Hicks 
for a Thing which is titheable of common Right: And it is added, that as v. Woodſon, 
no ſingle Inhabitant of a Hundred or County can in ſuch Caſe preſcribe in eh 3. 
non Decimundo, it would be abſurd to hold, that all the Inhabitants of a Salk. "I 
Hundred or County may. | $5 : 
11. It is indeed true, that a Preſcription in non Decimando, for Wood, Ld. Raym. 
by the Inhabitants of a Hundred, has been holden good: But no Inference 137. 
can be drawn from thence; becauſe Tithe of Wood, which does not renew 12Med-11 1, 
annually, is not due of common Right, for in antient Times it was only C 8865 
) | . J Comb. 404. 


paid in particular Places by Cuſtom. 


6 yo a —_— P * * — 


(T) Ok a Diſcharge ot Tithes by Grant, 


1. Layman was not, at the Common Law, capable of receiving a, Rep. 48 
Grant of Tithes. eo | 355 
| | Cro. Eliz. 


293, 899, 763. Hob. 296. 


2. But the Land of a Layman could, at the Common Law, have been 2 Rep. 44. 


diſcharged of Tithes by Grant, provided the Parſon, Patron and Ordinary Biſhop of 
were all Parties thereto. _ „ | N, ewa | 


3. And a Diſcharge of Tithes by ſuch Grant, in Caſe it veal obtained 2 Will 5 


before the reſtrictive Statutes, is at this Day gocd. | e mage v. 
| : 85 | onſon, 


EL, N | Ero. Car. 42 3. 
4. A Layman cannot avail himſelf of a Diſcharge of Tithes by Grant, 2 Will. 573. 
unleſs he produced the Deed of Grant: For if this be not produced, Tithes Chapman v. 
muſt be paid, although none have been paid within Time of Memory 1 135 


becauſe a Layman cannot preſcribe in non Decimando. 1 Rol. Abr. 


; "OSS 
Ero. Elz. 293, $12, 599, 763. Hob. 296. 


(V) Or 


r ier 
) Df a Diſcharge of Tithes by Bull. 


2 Inſt. 6:2, 1. C FPIRIT UAL Perſons did heretofore frequently purchaſe Bulls 
65 3. ds from the Pope, tor ditcharging their Lands of the Payment of 
| ithes. | | | | 
Cro. Ja. 454. 2. The Practice of doing this ſeems to have been more prevalent after 
2 Rep. 44. the Ordinance of Pope Paſcal the Second, by which it was ordained, that 

only the Lands of the Ciftercians, Hoſpitallers and Templars, ſhould be ex- 
empted from the Payment of Tithes. | 5 | | 
2 Laſt. C63. 3. It was the Opinion of Cote Chief Juſtice, that the Pope never had 
the Power of diſcharging any Land, belonging to a Subject of this Realm, 
of the Payment of 'Tithes, | | 85 
4. For the Sake of removing all Doubt as to this, and of putting a Stop 


to the Practice of purchaſing Bulls for diſcharging Land of the Payment of 


Tithes, it is by the 7 H. 4. c. 6. after reciting, that the Order of the Ci/er- 
cians in this Realm had purchaſed certain Bulls, to be diſcharged of the 
Tithes of their Lands let to Farm, enaQed, That the Religions of the 
«© Order of Ciſtercians ſhall be in the State they were in, before ſuch Bulls 
©. were purchaſed ; and that if they of the faid Order or any other, Reli- 
“ gious or Seculars, of whatſoever State or Condition they be, do put the 
* {aid Bulls in execution, or do from henceforth purchaſe other ſuch 
„ Bulls; or by Colour of the fame Bulls, purchaſed or to be purchated, 
do take Advantage in any Manner; a Writ of Præmunire facias ſhall 
© go agauiſt them.” 1 5 N 


o 


(. Ok a Diſcharge of the Payment of Tithes 
by ©O2der. | 


1. IN antient Tilnes, Monks of all Orders were diſcharged of the Pay- : 


| | ment of Tithes 
Cro. Ja. 484. 2. But as Monks in Proceſs of Time increaſed to a great Degree, and 
2 Rep. 44. had ſuch large Poſſeſſions, that Holy Church was thereby greatly impo- 
con BY: $7- yeriſhed, et Filia deworavit Matrem, Pope Paſcal the Second ordained, 
2 laſt. 652. that Monks of all Orders, except the C:fercians, Templars and Hoſpitallers 
or of Sr. John of Feruſalem, ſhould be liable to the Payment of Tithes. 
2 Rep. 44. 3. This Ordinance being found infufficient to prevent the Jmpoveriſh- 
Cro. Jz.454. ment of the Church, another was ſome Time atier made by Pope Adrian the 
= Inlt. 652. Fourth; by which even the Lands of thoſe three Orders, except the 
Cro Ja. 57. Lands que propriis manibus excoluntur, were rendered liable to the Pay- 
ment of Tithes. | | | | i 
Ante, 644 4. The Privilege of being diſcharged of Tithes extended only to ſuch 
; Lands, as thoſe three Orders were poſſeſſed of about the Year 1200; for 
all parochial Tithes being at that Time appropriated, to the Perſons who 
had the Cure of Souls in the reſpective Pariſhes, it followed, that if Land 


in a Pariſh were afterward granted to either of theſe Orders, it would be 


| liable to the Payment of Tithes. es 5 . 

Cro. Ja.608, 5. As a Diſcharge of Tithes by Order was perſonal, every ſuch Diſ- 
Gerrard v. charge muſt, upon the Diſſolution of the religious Houſes to whoſe Perſons 
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appendant or appurtenant to the Land, is likewiſe diſcharged thereof. 


TI T BE TS ( 29 
it was annexed, have been at an End, if it had not been continued by one 
or more Statutes. 5 . . a 
6. By the 31 H. 8. c. 13. far, 21. it is enacted, that the King his 
« Heirs and Succeſſors, and every Perſon his Heirs and Aſſigns, which 
« hath or hereafter ſhall have any Manors, Lands, Tenements or other 
„ Hereditaments whatſoever, which belonged or now belong unto any 


| „ \onaſteries, Abbathies, Priories, Nunneries, Colleges, Hoſpitals, Houſes 


« of Friars or other Religious and Eccleſiaſtical Houſes or Places, ſhall 
«© have, hold and enjoy the ſaid Manors, Lands, Tenements and other 
« Hereditaments whatſoever, and every of them, diſcharged and acquitted 


5 Payment of Tithes, as freely, and in as ample a Manner, as the 


« ſaid late Abbots, Priors, Abbeſſes, Prioreffes and other Eccleſiaſtical 
Governors and Governeſſes or any of them had, held, occupied, poſſeſ- 
« ſed or enjoyed the ſame, or any Parcel thereof, at the Days of their Diſſo- 
« ſution, Suppreſſion, renouncing, relinquiſhing, forfeiting, giving up or 
„coming to the King's - Highneſs, of ſuch Monafteries, Abbathies, Prio- 
« ries, . Nunneries, Colleges, Hoſpitals, Houſes of Friars, or other Reli- 
„ gious or Eccleſiaſtical Houſes or Places, or any of them!“ 
7. By this Statute the Privilege of being diſcharged of Tithes, which the Co. Ja. 57, 
Monks of the Order of Ciflercians, Templars, Hoſpitallers, or of St. fohn 588. 
of Feruſalem, had enjoyed for all the Lands quamdiu propriis manibus ex- e g 
coluntur, which they were poſſeſſed of before the Appioptiation of paro- 39. 
chial Tithes, was continued to ſuch of theſe Lands as were thereby veſted 
in the Crown. | „„ | 1 
8. It has been holden, that if Land, heretofore diſcharged by Order of Bund. 138. 
Tithes, be at this Day diſcharged of Tithes, a Right of Common, either Lambert v. 
Cumming. 
9. Evidence of a great Tithe having been paid for Land, whilſt it was Bunb. 122. 
in the Hands of the Monks of an Order capable of a Diſcharge of the Lord v. 
Payment of Tithes, is the beſt Evidence, which can at this Day be given, Turk. 
that the Monks were not poſſeſſed of the Land before the Appropriation of 6h 
parochial Tithes, | 
10. But Evidence of the Payment of a ſmall Tithe for Land, whilſt it Clayt. 33. 


was in the Hands of the Monks of an Order capable of a Diſcharge of Pl. 92. 


the Payment of Tithe is not Evidence of this: Becauſe Lands diſcharged | 

by Order were only diſcharged of the Payment of great Tithes. 

_ 11. A Tenant for Life, of Land which was diſcharged by Order of the Hardr. 174, 

Payment of Tithes at the "Time of the Diſſolution of the Religious Houſe 190. Wilſon 

to which it belonged, is not at this Day diſcharged of the Payment of”: Redman. 

Tithes ; for the Conſtruction of the 31 H. 8. c. 13. has always been, that Ct. 53+ 

the Privilege, of being thereby diſcharged of the Payment of Tithes, is only 

continued to thoſe who have an Eſtate of Inheritance in the Land. „ 
12. It was found by a ſpecial Verdict, that the Lands in Queſtion, Cro. Ja. 5. 

heretofore belonging to an Abbey of Ciſtercian Order, were diſcharged of Porter v. 


the Payment of Tithes guamdiu propriis manibus exroluntur ; that theſe Bathurſt. | 


Lands were in Leaſe for Years, at the Time of their being veſted in the 3 
Crown by the 31 H. 8 c. 13. and that the Leaſe was now expired :- And e 
the Queſtion was, wherher the Grantee in Fee of the Crown, ſhould be diſ- 
charged of the Payment of Tithes quamdiu propriis manibus excoluntur ? 
It was holden, that he ſhould: And by the Court Although the Tenant 
for Years paid Tithes for the Lands at the '['ime of the Diſſolution of the 
Abbey; yet as the Abbot would have hoiden them, in Caſe the Leaſe 
thereof had expired before the Diſſolution, diſcharged of the Payment of 
Tithes guamdiu propriis manibus excoluntur, the Grantee of the Crown 
ought to hold them in the fame Manner. | - 
13. By the 2 H. 8. c. 28. par. 1. all Religious and Fcclefiaſtical Houſes, 
Whoſe Poſſeſſions were not of the Value of more than two Hundred Pounds 
1 | a.Year, 


1 Year, were to be diſſolved ; and the Lands, Tenements, Tithes and 
other Hereditaments, of ſuch Religious and Ecclefiaſtical Houſes were to 
be veſted in the Crown. „ | p 
14. And by par. 2. it is enacted, That every Perſon, who now hath, 
* or hereafter ſhall have, any Letters Patent of the King's Highneſs of the 
% Lands, Tenements, Pithes or other Hereditaments, which appertained 
* to any Religious Houſe heretofore diſſolved, or which appertaineth to 
„any Religious Houſe that ſhall be ſuppreſſed or diſſolved by the Autho- 
&« rity of this AQ, ſhall have and enjoy the ſaid Lands, Tenements, Tithes 
„and other Hereditaments, ſpecified in their Letters Patent, in like Man- 
* ner, Form and Condition, as the Abbots, Priors, Abbeſſes, Prioreſſes 
and other Chief Governors, had or ought to have had the ſame, if they 
© had not been ſuppreſſed or diſſolved.” 1 5 | 
Hob 306. 15. It has been frequently determined, that no Land, heretofore diſ- 
rat Ja. 57, charged by Order of the Payment of Tithes guamdiu propriis manibus ex- 
Cro. Car. 24. cluntur, which in Purſuance of this Statute was veſted in the Crown, is 
diſcharged of the Payment of Tithes. pen 3/13 N | | 
16. There is in the 31 H. 8. c. 13. a Clauſe in the third Paragraph to 
the ſame Effect, concerning the Lands of Religious Houſes thereby veſled 
in the Crown: But it is plain, from a ſubſequent Clauſe in the twenty- 
firſt Paragraph of the 31 H. 8. c. 13. by which ſuch Lands are diſcharged 
of the Payment of Tithes, that the Legiſlature were fenſible, that ſuch 
Lands w-re not diſcharged thereof by the former Clauſe ; for if they had 
been thereby diſcharged, the inſerting of another Clauſe of Diſcharge 
would have been altogether nugatory, _ 55 | 
17. By the twenty-firſt Paragraph of the 31 H. 8. c. 13. only ſuch 
Lands, heretofore diſcharged by Order of the Payment of Tithes guumdiu 
propriis manibus excoluntur, are diſcharged of the Payment of Tithes, as 
came to the Hands of King Henry the Eghth after the fourth Day of Febru- 
' ery in the twenty-ſeventh Year of his Reign. | a 
Heb. 306. 18. In Conſequence of this it has been holden, that no Land, heretofore 
vp Ja. 57» diſcharged by Order of the Payment of Tithes guamdiu propriis manibus ex- 
Cro.Car. 24. ©9{untur, which was veſted in the Crown in Purſuance of the 27 J. 8. c. 28. 
. wWuo,̃as diſcharged of the Payment of Tithes by the 31 H. 8. c. 13. for, as 
the Lands veſted in the Crown by the former of theſe Statutes, were by 
Relation veſted upen the fourth Day of February in the twenty-ſeventh Year 
of the Reign of King Henry the Eighth, that being the firſt Day of the 
Seſſion of Parliament in which the 27 H. 8. c. 28. was made, the latter 
S Statute cannot extend to thoſe Lands. | | 
2Rep. 46. 19. It has been holden in two Caſes, that Lands, heretofore diſcharged 
ed a "= by Order of the Payment of Tithes quamdiu propriis manibus excoluntur, 
Canterbury's Which were veſted in the Crown by the 32 H. 8. c. 24. are not at this Day 
' Caſe, Trin. diſcharged of the Payment of Tithes. . 85 | 
8 Eliz. | 
8 Ja. 59. Cornwallis v. Spalding, Hil. 44 Eliz. 


2 Rep. 46. 20. As there is no Diſcharging-Clauſe in this Statute, ſuch Lands muſt, 


hogs rl if 4 diſcharged of the Payment of Tithes, be diſcharged by the 
Canterbury's | 13. : ; 8 
Cale. | 


21. It does indeed appear, upon comparing the Diſcharging- Clauſe in 
the twenty-fi:it Paragraph of the 31 Ul. 8. c. 13. with the third Paragraph 
of the ſame Statute, that the Diſcharge extends to the Lands of Religious 
| Houſes, © which thereafter ſhall happen to be diſſolved, ſuppreſſed, re- 
* nounced, relinquiſhed, forfeited, given up or by any other Means come 10 
© the King's Highneſs :” But the Conſtruction in one of the Caſes was, that 


| T 1 Lo Ou 
the Words, or by any other Means come to the King's Highneſs, do not 
include a Coming by Act of Parliament; for if the Legiſlature had in- 
tended to include a Coming to the King by Act of Parliament, this, Which 
is the higheſt Way of Coming, would have been mentioned before the 
Coming by Difſolution, or by the other inferior Ways which are therein 
articularly mentioned. And in Support of this Conſtruction a Caſe was 
relied on, in which it had been holden, that Eiſhops are not included under 
theſe Words of the 13 Elis. c. 10, © Colleges, Deans and Chapters, 
« Parſons, Vicars and others having Eccleſiaſtical Livings :? Becauſe as 
Perſons of an inferior Rank are expreſsly mentioned, Biſhops, if it had 
been intended to include them, would have been likewiſe exprelisly men- 
tioned. , | | n | 
22. But it has been holden in a ſubſequent Caſe, by three Judges 1 Jon. 187. 
againſt one, that Lands, heretofore diſcharged by Order of the Payment of Whitton v. 


Tithes quamdiu propriis manibus excoluntur, which were veſted in the V<ſton, 


Crown by the 32 H. 8. c. 24. are at this Day diſcharged of the Payment 8 9 
Tithes: For that the Words in the third Paragraph of the 31 H. 8. c. 13. 
abb ich thereafter ſball happen to be diſſolved, do include every Kind of 
Diſſolution, and conſequently a Diſſolution by A& of Parliament; and that 
the Words, or by any other Means come to the King's Highneſs, do as well 
include a Coming by Act of Parliament as a Coming by any other Way. 
23. And in a till later Caſe it is ſaid, that, although there may have Freem. 299. 
been formerly a Difference of Opinion as to this Point, it is now ſettled, Star v. El- 
that the Diſcharging-Clauſe of the 31 H. 8. c. 13. does extend to Lands liot, Mich. 


veſted in the Crown by the 32 H. 8. c. 24. 31 Car. 2. 


— * — „ — 
» 


G) Ok a Diſcharge of the Payment of Tithe 
by Unity of Polleſſton, "rw 


I, Sg long as Land in a Pariſh was in the Poſſeſſion of an Abbot, who 2 Rep. 4, 48. 
AJ was alſo poſſeſſed of the ReQory of the Pariſh, the Payment of Ibs Archbi- 
Tithes for the Land was neceſſarily ſuſpended ; becauſe the Abbot could mop — 
not pay Tithes to himſelf : 2, 2 7. 
"4, But the Land was not diſcharged of Tithes by the Unity of Poſſeſſion ; 8 
becauſe Tithes do not iſſue out of Land but are collateral thereto. ee e 
| | | | Napper. 
2 Rep. 47, 49. Ciro. Ja. 454. Com 50J. 


3. And conſequently ſo ſoon as the Poſſeſſion of the Land was ſevered 
BY that of the Rectory, the Land became again liable to the Paywent of 
ithes. „ | Bhs 


Com. 5 It, 
Fox v. 
Bardwell. 


2 Rep. 47, 
49. Cro. Ja. 454. 11 Rep. 14. 


1. Nay it has been holden, that, although there had been, previouſſy 2 Rep. 43. 

do the Diſſolution of the Religious Houſe, a perperual Unity of Poſſeſſion The Arch- 
of the Land and the Rectory in the Abbot and his Predeceſſors, this is not Cine > , 
an abſolute Diſcharge of the Tithes of the Land ; inaſmuch as the Words Cale. CO 
$1 of the Diſcharging-Clauſe in the 31 H. 8. c. 3. are not diſcharged of Tithes, Hob. 298. 
: but diſcharged of the Payment of Tithes, | | e 


5. Great 


92 | e 3 H E 8. 8 
1:Rep.13, 5. Great Doubt was formerly entertained, whether a perpetual Unity of 
14. Poſſeſſion of Land and the Kectory of the fame Pariſh is prima facie x 
aps . Diſcharge of the Tithes of the Land, within the Meaning of the Dilcharg. 
bs Rep. 48. ing-Clauſe in the 31 H. 8. c. 13. . . 
Hob. 298, N 8 N 
311. Cro, Eliz. 578. 


2 Rep. 48. 6. But it was at Length determined, that if the Land and the Rectory 
| dee. a” uf had been in the Poſſeſſion of the Abbot and his Predeceſſors for Time imme. 
— morial, and was ſo at the Diſſolution of the Monaſtery, and it do not ap- 
Caſe, 11 Rep. Pear that Tithes had ever been paid for the fame, ſuch Land is prima fact: 
13, 14. . diſcharged of 'Fithes by the 31 H. 8. c. 13. The Reaſon given for this 
Hob. 296, Determination is, that, as it would be very difficult if not impoſſible to 
8 Eliz. ſhew at ſo great a Diſtance of Time, in what Manner the Land was at firſt 
578. dꝗiſcharged of Tithes, it ſhall be intended, that it was diſcharged by Grant; 
=? in which Caſe the Diſcharge runs with the Land. | | 
Hob. 298, 7. If it appear however, that a Farmer of the Land had at any Time 
| m9 b before the Diſſolution of the Monaſtery paid Tithes for the ſame, this de- 
2 Rep. 48. ſtroys the Preſumption ariſing from the perpetual Unity of Poſſeſſion ; and 
II Rep. 14. is Evidence, that, although the Payment of Tithes was ſuſpended by 
Hob. 311. Reaſon of the Unity of Poſſeſſion, the Land was not diſcharged thereof 


Cro. Ja. 454. 
Comb, 311. by Grant. 


Ante, p. 90 8. It has already been obſerved, that Lands, heretofore diſcharged by 


Order of the Payment of Tithes quamdiu propriis manibus excoluntur, 
which were veſted in the Crown by the 27 H. 8. c. 28. are not diſcharged 
ot. the Payment of--Tithes by the 3+. 8. c. 1j ne 

9. It is ſufficient in this Place to ſay, that Land which was veſted in 


the Crown by the former of theſe Statutes, is not by the latter abſolately 


diſcharged of the Payment of Tithes ; notwithitanding there had been a 
perpetual Unity of Poſſeſſion of the Land and the ReQtory of the ſame 
Pariſh in the Abbot and his Predeceſſorss | 
2 Rep. 46. 10. It has been determined in two Caſes, that Land, which was veſted 
Cro, Ja. 58, in the Crown by the 32 H. 8. c. 24. is not diſcharged of Tithes by the 
31 H. 8. c. 13, although there had been, before the Diſſolution of the Mona- 

ſtery to which the Land belonged, a perpetual Unity of Poſſeſſion of the 

Land and the Rectory of the fame Pariſh in the Abbot and his Predeceſſors; 

| and it do not appear that any Tithes have ever been paid for the ſame. 

ate, p. 90. 11, As the Reaſons upon which theſe Determinations were founded have 


”* ; oa” 


been already mentioned, it is not neceſſary to repeat them. 
Ante, p. 91. 12, But, as has already been obſerved, the Determinations in two ſub- 
ſequent Caſes have been, that the Diſcharging-Clauſe of the 31 H. 8. c. 31. 
does extend to Lands, which were veſted in the Crown by the 32 H. 8. 
e „ 
2 Rep. 48, 13. It has been holden, that, although there had been a perpetual Unity 
49. of Poſſeſſion of Land and the Rectory of the ſame Pariſh in a Dean and 
e (oP Chapter and their Predeceffors, or inany other Corporation which was not 
Cant evory's Religious as well as Eccleſiaſtical, and it do not appear, that any Tithes have 
Caſe, _ ever been paid for the Land, it is not abſolutely diſcharged of Tithes b 
Cre. Eliz. the 31 H. 8. c. 13. For that, whenever the Houſes diſſolved or to be diſ- 
. ſolved are mentioned in that Statute, they are always called Religious and 
| Acc læſiaſtical Houſes. The Diſcharging- Clauſe in the twenty-fuſt Paragraph 
of that Statute does indeed ſay, that the Lands of the Houſes diſſolved and 
to be diſſolved ſhall be holden and enjoyed © diſcharged of the Payment of 
*« Tirhes, as freely and in as ample a Manner as the late Abbots, Priors, 


Abbeſſes and other Eccleſiaſtical Governors and Governeſſes, or any of 


them, had, held, occupied, poſſeſſed or enjoyed the fame or any Parcel 
| | 5 „ 0 chereot:” 
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good, even for one Year, becauſe it is quaſi a Sale of the Tithes. 


Tithes, can only be good for one Year. 


not be liable to the Penalties of the Statute, nor to Coſts. 
10. And Notice of his Diſſent is not good, unleſs it be given before the Ibid. 
Land, of which he means to take Tithes in Kind, is manured and fown.:: _ 
Becauſe perhaps the Land would not, if an earlier Notice had been given, 


c thereof: But the Conſtruction has been, that no Houſes except ſuch 0 
as were Religious as well as 338 had been diſſolved, theſe Words 
Ecelefiaftical Governors do only mean Governors of Houſes which were 


Religious as well as Eccleſiaſtical. 


** 1 


——_—_— 4 
r * 


— 


G Ot Agreements and Leaſes concerning 


Tithes. | 


rt. } T ſeems to be ſettled, that if a Parol Agreement be made for Tithes, Bro. contr. pl. 


| by Way of Sale thereof for a Term of Years, or for the Life of the {Tay 


' Parſon, in Caſe he fo long continue to be Parſon, the Agreement is palm. 377. 
MER. -.- 5. | | _ Godb. 354. 


| 33 8 Mod. 62. 
2. But the Law does not ſeem to be ſettled, as to the Validity of a 


Parol Agreement for Tithes, by Way of Retainer thereof. 


3. It is laid down in ſome Books, that a Parol Agreements for Tithes, Nele, 98. 

. N 5 | oy 121. 
by Way of Retainer thereof, for a Term of Years is good. wot is. 
. 3 Leon 247. Hetl. 128. 


4. In other Books it is laid down, that if a Parol Agreement, be made Cro- Ja. 665. 
for the e "ca Tithes during the Life of the Parſon, in Caſe he ſo long 8 e 
continue to be Parſon, the Agreement is good. | 118 ©h, 
5. But it ſeems to be the better Opinion, that ſuch an Agreement, either 
for Vears, or during the Life of the Parſon, in caſe he ſo long continue to 
be Parſon, is not good. ä - | 

6. It is in divers Books laid down, that ſuch an Agreement is not good Noy 28. 
for more than one Year ; becauſe it is in, the Nature of a Leaſe of Tithes, 88 
Which is not good unleſs it be by Deed. | Rol. 8 = 

| | 01 3 174. Gonb. 
354. Cro. Eliz. 249. Cro. Ja. 137, 360. Hard. 203. 


7. And in one of theſe it is ſaid expteſsly, that ſuch an Agreement is only en 137. 
AWKes v. 


Bray field. 


on And in a modern Caſe, two out of three of the Barons of the Ex- Bunk. 2. 


chequer were of Opinion, that a Parol Agreement, by Way of Retainer of 4 ICs nk 


Hil. 2 Geo. 1. 


9. If a Parſon, who has made a Parol Agreement, by Way of Retainer of Hardr. 203. 
Tithes, for a Term of Years, or for the Term of his Life, in Caſe he ſo long Bramer ». 
continue to be Parſon, afterwards bring an Action upon the Statute for Sub- n 
traction of Titlies, without having firſt given Notice of his Diſſent to the 
Agreement, the Pariſhioner, although the Agreement be not binding, ſhall 


have been ma nured and ſown. 


5.0 


"7 TR V 
2 Leon. 3. 11. If a Parol Agreement, by Way of Retainer of Tithes, be made by 
Wellock's à Parſon, and he refuſe to abide thereby, the Pariſhioner, although the 
Cate. Agreement be not binding as to the Tithes, may maintain an Action againſt 


3 75 the Parſon for Non- performance of the Agreement. | 


Codb. 273. 5 5 | 
Cro, Eliz. 12. But if a Parol Agreement for Years be made with A. that he and his 
349: _ Aſſigns ſhall retain the Tithes of certain Land, and the Land be afterward; 

ellon v. 


aſſigned over to B. B. cannot maintain an Action for Non-performance 
of the Agreement; inaſmuch as the Benefit of a Parol Agreement cannot 
be aligned, £4 „ f | : | RE 
2 Show. 307. 13- On the other Hand, if a Pariſhioner refuſe to pay the Money due 
Eaton v. upon a Parol Agreement, by Way of Retainer of Tithes, the Parſon, al- 
Sherwin. though the Agreement be not binding as to the Tithes, may maintain an 
| Action for the Money agreed tor. | 955 | | 8 
_ 176. 14 It is laid down in ſome Caſes, that a Leaſe of Tithes by Parol 
— «th is not good ; becauſe Tithes, which lie in Grant, cannot paſs without 
2Brownl.11, Deed. . . e | 5 | 


Woodward. 


—— 


Cro. Eliz. 15. In other Caſes it is laid down, that a Leaſe by Parol of Tithes is 
_— 30 good for one Year ; becauſe the Leaſe enures gua/# a Sale of the Tithes. 


374. Freem. 234. 
16. But the Docttine of the former Caſes is adhered to in two modern 
3 A 5 5 e | 
Bunb. 2. 17. In one of theſe it was holden, that a Leaſe by Parol of Tithes, even 
Keddington for one Year, is not good. 5 
_ &, Bridgman, - 1 Ef 
Hil. 2 Geo.1, | Rs | 1 . 8 
8 Mod. 63. 18. In the other it is laid down, that Tithes, which lie in Grant, cannot 
The King v. paſs without Deed. | | | | 
Fairclough, = 
Mich, 8 Geo, I, | 


Yelv. 131. 19. A Leaſe of Tithes, to commence at a future Day is void 1 for, al- 
Edmonds v. though the Tithes are not Parcel of but collateral to the Land, the ſame 
Booth. - Rules are to be obſerved in Leaſes of Tithes as in Leaſes of Land. 


— —— 2 — 


(2) Df a Suit in a Spiritual Court fo2 Sub- 
555 tration of Tithe, 


Bro. Diſm. 1. A T the Common Law there was no other Remedy againſt a Perſon 
Pl. pl. . ho had neglected to ſet out or pay his Tithe, than by Suit in a 
L Reb. Spiritual —_— ED Os | ET 
Vaugh. 196. 12 8 | NY | | | | 8 | 
Bro. Diſm. 2. If Tithe, which had been ſevered by a proper Perſon from the nine 
| — 3 Parts, were afterwards cartied away by a Stranger, the Pariſhioner was not 
hay 84 *anſwerable for it: But the Remedy, againſt the Perſon cartying it away, 
607. was by an Action in a Temporal Court; for by the Severance it was veſted 
in the Parfon, and become Lay Chattel. Prog 1 

3 Balſtr 337. 3. But if the Severance of the Tithe were by a Stranger, who had no 
_— Colour of Title to the Land upon which it aroſe, this did not take away 
Laich s, the Right of the Parſon to ſue the Pariſhioner in a Spiritua} Court for Sub- 
. | SELL += r@on 
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| Tying away of Tithe after it has been ſet. out. 


= T 74-4 B 008 95 
traction of Tithe; becauſe there was not ſuch a Property in the Tithe 
veſted in the Parſon, by this Severance, as would have enabled him to 


maintain an Action at Law, againſt the Perſon who ſhould afterwards carry 


" 2 the 32 H. 8. c. 7. par. 2. it is enacted, « That in Caſe any Perſon 


„ ſhall detain and with-hold any Tithe, the Party, having Cauſe to de- 


„mand or have the ſame, may ſue for the ſame in a Spiritual Court.“ 

The Conſtruction of this Clauſe has been, that if the Perſon, who C:o. Eliz, 
has legally ſet out Tithe, do afterwards carry it away, the Party to whom oy.” 5 
the Tithe was due may ſue for it in a Spiritual as well 3 Temporal eich 6 
Court; for that the Words detain and with-hold do fairly extend to a Car- 

6. But it was in the ſame Caſe holden, that this Clauſe does not give Ju- 1bid, 
riſdiction to any Spiritual Court, where Tithe, which has been legally ſet 
out by a proper Perſon, is afterwards carried away by a Stranger. 

7 If any Doubt did remain, as to the carrying away of Tithes, by the 
Perſon who had legally ſet it out, this is, as to predial Tithes, entirely 
removed by the 2 & 3 Ed. 6. c. 13 par. 2. it being thereby enacted, I hat 
« if any Perſon do willingly withdraw his Tithe of Corn or Hay, or of ſuch 


« gther Things whereof predial Tithes ought to be paid, by Reaſon whereof 


« the ſaid Tithe is loſt, impaired or hurt; that then, upon due Proof thereof 
« made before the Spiritual Judge, or any other Judge to whom hereto- 
« fore he might have made Complaint, the Party ſo withdrawing fhall 
* pay the double Value of the Tithe ſo withdrawn, over and above the 
« Cotts, Charges and Expences of the Suit: The fame to be recovered 
« before the Eccleſiaſtical Judge, according to the King's Eccleſiaſtical 


% Laws.” | 


8. The ConſtruQiion of this Clauſe has been, that if a. Stranger carry Noy 44. 

away the Tithe, after it has been legally ſevered from the nine Parts, en 60 

Action upon the Statute does not lie againſt the Stranger. ASLEEP 
9. By the 2 C3 Ed. 6. c. 13. par. 2. A juriſdiction is given to Spi- 

ritual Courts in certain new Caſes, it being thereby enadted, That if any - 

perſon does ſtop or let the Parſon, Vicar, Proprietor, Owner, or other 

their Deputies or Farmers, to view and fee all Manner of their predial 


«© Tithes to be juſtly and truly ſet forth, and ſevered from the nine Parts, 


and the ſame quietly to take and carry away, by Reaſon whereof the 


*« ſaid Tithe is loft, impaired or hurt; that then upon due Proof thereof 
* made before the Spiritual Judge, or any other Judge to whom here- 
© tofore he might have made Complaint, the Party ſo withdrawing ſhall 
pay the double Value of the Tithe fo loft, impaired or hurt, over and 
* above the Cofts, and Expences of the Suit: The fame to be recovered 
* before the Eccleſiaſtical Judge, according to the King's Eccleſiaſtical 
«LAWS. SEES = 
to. Only Spiritual Perſons could, at the Common Law, ſue in a Spiritual Bro. Diſm. 
Court for Subtraction of Tithe. _ | | pl. 9. 
| | | 2 init 648. 
2 Rep. 44. Cro. Eliz. 3 2. 


11. But as Laymen, ſoon aſter the Diſſolution of Monaſteries, became 
poſſeſſed of Eſtates in Tithes, it was neceſſary, that they ſhould be enabled 
to ſue for Subtraction thereof. = 5 ED | 
12. For the Sake of enabling them to do this, it is by the 32 H. 8. c. 7. 


Par. 2. enacted. That in Caſe any Perſon ſhall detain and with-hold any 


« Tithe, the Party being Ecclefiaſtical or Lay Perſon, having Cauſe to de- 
made or have the faid Tithe, ſhall and may convene the Perſon fo of- 
* tending before the Ordinary, his Commiſſa ry, or other competent 

| JFC. | #2 _« Miſter 


96 RTE HE: 
| © Miniſter or lawful Judge, of the Place where ſuch Wrong ſhall be done, 
according to the Eccleſiaſtical Laws; and in every ſuch Cauſe or Matter 
„ of Suit the ſame Ordinary, Commiſſary, or other competent Miniſter or 
* Jawtul Judge, ſhall and may, by Virtue of this Act, proceed to the Ex- 
© amination, Hearing and Determination, of every ſuch Cauſe or Matter, 
according to the Courte and Proceſs of the Eccleſiaſtical Laws ; and 
| & thereupon may give dentence accordingly.“ 1 55 
r2 Mod 28e. 13. It was heretofore uſual, to cite Perſons from all Parts of England, 
Macht s. to anſwer for Subtraction of Tithe in the Prerogative Coutts of Canterbury 
Malios. and York. | | 9 75 | | Ss | 
14. In order to put a Stop to this great Vexation, it is by the 23 U 8. 
c. 9. par. 2. enacted. That no Perſon ſhall be from henceforth cited, ſum- 
© moned or otherways called, to appear before any Ordinary, or other Spi- 
ritual Judge, out of the Dioceſe or peculiar Juriſdiction, wherein the Per-. 
„ ſon, who ſhall be cited, ſummoned or other wiſe called, ſhall be inhabits 
* ing, at the Time of the awarding or going forth of the fame Citation 
or Summons,” except in certain Caſes mentioned in this Statute, of 
which SubtraQion of 'Tithes is not one. FEES „„ 
15. It is moreover enacted, by the 32 H. 8. c. 7. par. 2. That every 
« Suit for Subtraction of Tithe ſhall be brought in the Court of the Or- 
 < dinary, Commiſfary, or other competent Miniſter or lawful Judge, of 
the Place where the Wrong ſhall be done.“ et | 
16. It has been holden, that the Direction of the latter Statute is to be 
; followed, as to the Spiritual Court in which a Suit for SubtraRion of Tithe 
is to be inſtituted. 2 e | 2 5 
Mod. 352. 17. A Perſon, who lived in the Dioceſe of A. had ſubtraQed Titke in 
Machin v, the Dioceſe of B. Being cited to anſwer for this in the Court of the Biſhop 
Malton» of B. a Prohibition was moved for; and it was infiited, that by Virtue of 
the 23 U. 8. c. 9g. every Citation for Subtraction of Tithe muſt be to a 
Court belonging to the JuriſdiQtion in which the Perſon cited lives. The 
Court being doubtful, a Prohibition was for the Sake of having the Point 
ſettled granted; but afterwards the whole Court were upon Deliberation of 
| Opinion, that a Conſultation ought to be awarded. | | 5 
2 Inſt. 661. 18. At the Common Law only the Tithe, or the Value thereof, with 
e of the Suit, could be recovered in a Suit for Subtraction of 
ithe. s 5 . | | | 
19. But a better Remedy is given by the 2 & 3 Ed 6. c. 13. Par. 2. in 
the Caſe of predial Tiches ; it being thereby enacted, That if any Perſon 
do carry away his Corn, Hay or other Things of which predial Tithes 
* aredue, before the Tithe thereof be ſet forth; or do willingly withdraw 
* any of his ſaid predial Tithes; or do ſtop or let the Parſon, Vicar, Pro- 
e prietor, Owner or other their Deputies or Farmers, to view and ſee all 
Manner of their predial Tithes to be juſtly and truly ſet forth, and ſe- 
* vered from the nine Parts, and the ſame quietly to take and carry away, 
by Reaſon whereof the ſaid Tithe is loſt, impaired or hurt; that then 
the Party fo carrying away, withdrawing, ſtopping or letting, ſhall pay 
* the double Value of the Tithe ſo taken, loft, withdrawn or carried away, 
over and above the Coſts, Charges and Expences of the Suit: The 
, * fame to be recovered according to the King's Ecclefiaſtical Laws.” 
2 laſt 631. 20. It is laid down, that the double Valve, which may be recovered 
under this Statute in a Spiritual Court, is to be over and above the Value 
of the Tithe ; and conſequently that a Suit in a Spiritual Court for Sub- 
traction of aer Tithe is more gh, than an Action upon the 
Stature in a Temporal Court for the treble Value; inaſmuch as the treble 


Value of the Tithes may be recovered in the Spiritual Court, together with 
the Colts of the Suit. N | Es | 


21. But 
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ibi debet eſſe cognitio acceſſorii. 
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21. But it ſeems to be the better Opinion, that only the double Value of 
the Tithe and the Coſts of the Suit can be recovered, in a Suit in a Spiritual _ 
Court for Subtraction of a predial Tithe. | | 


22. In a Suit in a Spiritual Court for Subtraction of Tithe the Sentence Codb. 2.45. 
was, that the Plaintiff, beſides the double Value of the Tithe and the Coſts Baldwin v. 


of the Suit, ſhould alſo recover the ſingle Value thereof. A Prohibition Oeery. 


was awarded. And by the Court The Spiritual Court is not impowered 
by the 2 & 3 E. 6. c. 13. to give more than the double Value of the Tithe 


and the Coſts of the Suit, in a Suit for Subtraction of Tithe. 


23. If the Defendant die, pending a Suit upon the 2 Ed. 6. c. 13. in a Sid. 181. 
Spiritual Court for Subtraction of Tithe, and afterwards another Suit be Weekes v. 
commenced againſt his Executor, a Prohibition lies; for the double Value, uſlel. 
given by that Statute, is given by Way of Puniſhment for the perſonal 
Wrong in ſubtracting the Tithe ; and an Executor is not anſwerable for a 
perſonal Wrong done by his Teſtator. 5 
24. It is in the general true, that there is no Method of inforcing Obe- 4 Inſt. 324. 
dience to a Sentence of a Spiritual Court by Fine, Impriſonment or Amerce- 11 Rep. 44. 
ment. | 5 | 
25. But by the 32 H. 8. c. 7. par. 4. it is enacted, That if any Per- 

4 fon, after a definitive Sentence given againſt him in an Ecclefiaſtical Court 
« for Subtraction of Tithe, obſtinately and wilfully refuſe to pay his Tithe, 
or ſuch Sums of Money wherein he ſhall be condemned for the ſame, 
« that then two Juſtices of the Peace ſhall have Authority by this Act, 
upon Information, Certificate or Complaint to them made in Writing, b 

the Eccleſiaſtical Court that gave the ſame Sentence, to cauſe the Party "4 


* refuſing to be committed to the next Gaol, and there to remain without 


4% Bail or Mainprize, until he ſhall have found ſufficient Sureties, to be 


bound in Recognizance or otherwiſe before the ſame juſtices, to the Uſe 


* of our Sovereign Lord the King, to perform the ſaid Sentence.” 


Lad 


W (42) Jn what Caſes a Prohibition lies to a 


Suit in a Spiritual Court foz Subtrattion 
of Tithe, 7 


1, N TOtwithſtanding the general juriſdiction which Spiritual Courts have 


in the Matter of Tithes, a Prohibition does in many Caſes lie to a 
Suit in a Spiritual Court for Subtraction of Title. 
2. But it is ſometimes difficult to determine, whether a Prohibition does 
or does not lie to ſuch Suit. | 

3. It is a Rule of Law, that Queſtions concerning Temporal Matters Pitz. N. B. 
are only to be tried in Temporal Courts. = 3 475 
3 Cro, Eliz. 228. 2 Roll. Abr. 291. 


4. But there is another Rule of Law, that Us: cognitio principalis eff nw 2 
Sid. 81,161. 


Cro. Ja. 269. Salk. 547. 


5. A Deſire of reconciling theſe two Rules of Law, together with the 


Difticulty of doing it, has been productive of Determinations, which are 


not eaſily to be reconciled. 


6. As 


98 (Aa) E En we E 8. | 
6. As ſome of theſe Determinations are founded upon nice Diſtinctiong, 
the Law, concerning the awarding of a Prohibition to a Suit in a Spiritual 
Court for Subtraction of '| ithe, will be much better collected from ſub- 
mitting the principal Caſes to the Readers Judgment, than from any ge- 
ncral Rules which can be laid down. _ IO: 

' Oro, Eliz. 7 if Payment be pleaded to a Libel in a Spiritual Court for Subtraction 
666. of Tithe, a Prohibition does not lic; becauſe the Queſtion, whether there 
Mallory v. was ſuch Payment, is ſuch an incidental one as may be well tried in the 

l Mariot. ir: al C 7 25 g . „„ 

| piritua Curt. | | : a 

Ld. Raym. 8. lt to a Libel in a Spiritual Court for Subtraction of Tithe of Wood 
835. Dikethere be a Plea of groſs Wood, a Prohibition does not lie; for the Queſ. 
v. Brown. tion, whether the Wood of which the Tithe is demanded be groſs Wood, 
may be well tried in the Spiritual Court. „ 
Ld. Raym. g. If the Validity of Letters Patent, or of a Feoffinent or Releaſe, come 
in Queſtion in a Suit in a Spiritual Court for Subtraction of Tithe, a Pro- 
hibition does not lie; becauſe the Validity of either of theſe may be well 
tried in the Spiritual Court. 5 e 
Hob 247. 10. If a Suit be in a Spiritual Court for Subtraction of Tithe due by 
Latch 125. Cuſtom, a Prohibition does not lie; for Tithe due by Cuſtom may as 
2 Lev. 108. ell be ſued for in a Spiritual Court, as Tithe which is due of Common 


74. 1 
Chamberlain 
Vi. Hewitſon. 
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Hob. 42, 11. A Suit may be in a Spiritual Court, for that which is to be paid as 
247- a Modus: For as the Tithe, in lieu of which it is to be paid, is ſo abſolute- Mi 


a diſcharged, that the Parſon cannot reſort to the taking thereof in Kind, 
undes the Modus becomes a Spiritual Fee, and conſequently it is recoverable in a 
Spiritual Court. | „ 5 5 
12 Mod. 416. 12. Nay it is ſaid in one Caſe, that a Suit, for that which is to be paid 
K as a Modus, can only be inſtituted in a Spiritual Court. „„ 
on. ; | | | 
- 43. 13. It was heretofore holden, that a Prohibition would lie to a Suit in a 
The Arch- Spiritual Court for Subtraction of Tithe, upon the bare Suggeſtion of a 
bilhop of cuſtomary Method of Tithing, or of a Modus ; although the cuſtomary 
— © Method of Titbing, or the Modus, had not been pleaded in the Spiritual 
Cro. Elia, Court. > 


11. 85 ü | 5 
py Raym. 14, It has been fince holden, that a Prohibition does not lie in ſuch 
835. Dike Caſe, unleſs the Cauſe ſuggeſted for obtaining the Prohibition has been 
v. Brown. pleaded in the Spiritual Court; for that, as the Court has a general Juriſ- 
Salk. 655. dition in the Matter of Tithes, the Modus, by which it is to be deprived 
EX ol that Jurrſdition, muſt be pleaded ſpecially. zx. 
Bunb. 156. 15. But if a Bill be filed in a Court of Equity to eſtabliſh a Modus, and 
Blackett v. it appear, that a Suit is inſtituted in a Spiritual Court for Subtraction of the 
Fiony. Tithe, for which the Modus is alledged to be a Recompence, an Injunction 
is uſually granted; although the Modus have not been pleaded. 
Bunb. 17. 16 If a cuſtomary Method of ſetting out Tithe, or a Modus, be pleaded 
Y v. to a Suit in a Spiritual Court for Subtraction of Tithe, a Prohibition does 
e wig not lie: Unleſs the Spiritual Court have refuſed to admit the Plea, or the 
#7: Truth thereof be denied. 5 Þ 79 
1 Ventr. 165, | 47 = 


274. = 
1 Sid. 283. Bund. 8. 
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Mod 206. 17. But if the cuſtomary Method of ſetting out Tithe, or the Modus, 
Hill. Vaux. which is pleaded to a Suit in a Spiritual Court for Subtraction of Tithe, 
appear plainly to be bad, a Prohibition does not lie; although the Truth 
of the Plea be denied: For it would be quite nugatory to award a Prohi- 
_ in order to try the Exiſtence of a Thing, which if it do exiſt is 


Salk, 656, 


18. It 
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18. It is in the general true, that if the Exiſtence of a cuſtomary Method 2 Inſt 643. 
of ſetting out Tithe, or the Validity of a Modus, come in Queſtion in a Suit fad 247. 
in a Spiritual Court for Subtraction of Tithe, a Prohibition lies; becauſe . 


the Exiſtence of the Cuſtom or the Validity of the Madus cannot be well i ventr.224. 
tried in ſuch Court. The Reaſon is, that in ſome Caſes an Uſage of tenz Lev. 103. 


Years, in others an Uſage of twenty Years, in others an Uſage of thirty Ld. Raym. 
Years, and in all an Uſage of forty Years, does by the Eccleſiaſtical Law $36: 5 57 
8, 17. 


make a Cuſtom ; whereas there cannot be a cuſtomary Method of ſetting 


out Tithe or a valid Modus, unleſs the Tithe has Time immemorially been 


| ſet out in the Method preſcribed for, or the Modus has been paid Time 
immemorially. ! | | 


19. If after a Prohibition have been awarded, Iſſue be taken upon the Hob. 192, 
Exiſtence of cuſtomary Method of ſetting out Tithe, or the Validity of a 243. | 
Modus, which has been pleaded in the Spiritual Court, and the VerdiG gr 
in Prohibition be, that there is not ſuch a cuſtomary Method of ſetting our res ns 


Tithe, or ſuch a Modus, a Conſultation ought to be awarded; inaſmuch z Lev. 103. 
as the Reaſon of tying up the Hands of the Spiritual Court does no longer Hardr. 510. 


exiſt. : _.. | > | 
20. But if the Verdict in Prohibition find the cuſtomary Method of ſet- Hob, 192. 

ting out Tithe, which has been pleaded in the Spiritual Court, to be good in Berries 

Part, a Conſultatioa ought not to be awarded; becauſe, as the Cuſtom is in Ce. 


Part good, the Suit ought not to proceed in the Spiritual Court. 


21. If one Modus be ſuggeſted as a Cauſe of Prohibition, and a Verdict cs. Eliz. 


in Prohibition find a different Modus, a Conſultation ought not to be award . EY 


ed ; becauſe the Validity of the Modus, which is found, cannot be well Pigot. 


tried in the Spiritual Court. Hetl. 100. 


22. If the Bounds of a Pariſh come in Queſtion in a Suit in a Spiritual N de. 
| 282, E-pl.3. 


Court for SubtraQion of Tithe, a Prohibition lies. 
| | Z 5 1 Ventr. 335. 


1 Ley. 78. 


23. But it is ſaid, that although a Spiritual Court cannot try the Bounds 1 Sid. 89. 
of a Pariſh, the Bounds of a Vill in a Pariſh may be tried in ſuch Court. Lev. 89. 
24. And in one Caſe it is laid down, that a Spiritual Court can try the 2 Roll. Abr. 


Z3Bounds of a Vill ina Pariſh. | | 312. pl. 7. 
2 DD | Ives v. 


. . 3 | Wright. 

25. But if the Reaſon of the Determination in this Caſe, which is, that 5 
the Diſpute was between two Spiritual Perſons, be attended to, it by no 
Means follows, that the Bounds of a Vill in a Pariſh can 1n the general be 


tried in a Spiritual Court, 


26. If the Right of carrying away Tithe, by a particular Way, come in 1 Bulſtr, 68. 


' Quettion in a Suit in a Spiritual Court for Subtraction of Tithe, a Prohi- Anon. 
bition lies; becauſe a Right of Way does generally depend upon Uſage, 3 
| , Hob. 188. 


27. Wherever a Spiritual Court does try a Temporal Matter, which is rVeutringe 


incidental to a Queſtion concerning Subtraction of Tithe, the Temporal, Lev. 64. 


Matter muſt be tried according to the Rules of the Common Law; other- Salk. 5 47. 
wife a Prohibition lies. | | . Raym, 
| | | | 2 RY 74. oy 

25, If a Party, who has pleaded Payment to a Suit in a Spiritual Court 6,, Eliz. 


for Subtraction of Tithe, offer to prove this by one Witneſs, and the Proof 666. 
be not admitted, a Prohibition lies; for, although two Witneſſes are ne- Mallory v. 


ceſſary by the Eccleſiaſtical Law in every Caſe, the Common Law requires Mario. 


but one in this Caſe. 


29. But if a Spiritual Court do in ſuch Caſe admit Proof by one Witneſs Salk. 5 47. 
to be ſufficient, that Court is to judge by its on Rules of the Competency Shotter v. 
of the Perſon adduced as a Witneſs. 8 | | | . © Friend. - 

30. It is laid down generally in ſome Books, that a Prohibition lies to a Salk. 547. 
Suitina Spiritual Court for SubtraQion of "Tithe after Sentence. Id. Ray m. 
Vol. * . | | | 31. In 835 


100 | | TT 1 IIS: 
Salle, 54% 31. In other Books it is laid down, that although a Prohibition does lie 
Burb. 17. after Sentence, in a Caſe wherein the Spiritual Court had not Juriſdiction 

in the principal Matter, none lies to a Suit for the Subtraction of Tithe after 
Sentence: Becauſe, as the Spiritual Court had Juriſdiction in the principal 
Matter, the Defect can only have been of Juriſdiction to try ſome incidental 
Matter ; in which Caſe a Prohibition does not lie after Sentence, 3 
332. But if the Sentence of a Spiritual Court be illegal, a ſpecial Prohibition 
may be obtained to a Suit in a Spiritual Court for Subtraction of Tithe after 

Sentence. | | a | . EEE 
Godb. 245. 33. Ina Suit upon the 2 E. 6. c. 13. for Subtraction of a predial Tithe, the 
Baldwin v. Sentence of the Spiritual Court was, that the Plaintiff, beſides the double 
Geery. Value of the Tithe and the Coſts of the Suit, ſhould likewiſe recover the 
ſingle Value of the Tithe by Way of Damages. As a Spiritual Court is 
not impowered by that Statute, to give more than the double Value of the 
Tithe and the Coſts of the Suit, the Sentence was holden to be illegal - and · 
a Special Prohibition was awarded. 5 
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(Bb) ©f a Suit in a Court of Equity foz 
Subtratſtion of Tithe. 


1. HE Courts of Chancery and Exchequer have both Juriſdiction in 
| mY the Caſe of Subtraction of Title. 5 5 
Bonb, 18. 2. A Bill in vr. 80 may be filed for Subtraction of Tithe, however ſmall 
Anon. the Value of the Tithe ſubtracted i. | 5 | 
Bunb. 113. 3. If a Bill in Equity be filed for Subtraction of Tithe belonging to 2 
Bailey v. Portion of Tithes, or of the Tithe of a particular Thing, every Perſon, in- 
Worrall. titled to any Tithe arifing in the Pariſh in which the Fiche is claimed by 
Bund. 263. the Bill, muſt be a Party thereto; becauſe the Right of every ſuch Perſon 

may be affected by the Decree, 
Bunb. 192. 4. A Sequeſtrator cannot file a Bill in Equity, for Subtraction of Tithe 
Jones v. during the Vacancy of the Benefice, without making the Biſhop of the 
Barrett. Dioceſe a Party; becauſe the Sequeſtrator is accountable to the Biſhop for 
What he receives. . „% ON | NE 

Bunb. 141. 5. If a Bill in Equity be filed by a Sequeſtrator, during the Inſanity of an 
The Bilhop Incumbent, for Subtraction of "Tithe, the Incumbent or his Committee 
4 Lo muſt be a Party to the Bill; otherwiſe, if the Incumbent ſhould recover 
> # his Senſes, and file another Bill for the fame Tithe, a Recovery by the Se- 
gqueſtrator could not be pleaded in Bar to the ſecond Bill. 

Bunb. 326. 6. If a Rector or Impropriator file a Bill in Equity, for Subtraction of 
Charlton v. Tithe belonging to a Rectory, it is ſufficient to ſhew a Title to the Rectory; 

Charlton. the Right of Tithe being incident to the Right of Rectory. _ = 
Bunb. 115. #7. But an lImpropriator muſt in ſuch Bill ſhew that either himſelf, or the 


hace Bas Per ſon under whom he claims, has an Eſtate in Fee, in the Rectory. 


| Puab. 296. 8, It is not however neceſſary for an Impropriator to derive his Title in 
e de, fuch Bill from the original Grant of the Rectory by the Crown; it being 
Mau0le)- ſufficient to ſhew that he is ſeiſed thereof in feen. 
Cro. Eliz, 9 If a Vicar file a Bill in Equity for Subtraction of Tithe, he muſt ſhew 
5. himſelf intitled by Endowment or Augmentation to the Tithe claimed: Be- 
£ e *Cauſe a Vicar can have no Right to Tithe, except by Endowment or Aug- 
mentation. * 25 : 1 . | 


09. 


10 5 
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10. It is not however neceſſary, for a Vicar to ſet out in ſuch Bill the 2 Bulſtr. 27. 
Deed by which his Vicarage was endowed or augmented with the Tube mar 726. 
claimed; for if he can ſhew, that he and his Predeceſſors have conſtantly Bun 3 
received the Tithe, it ſhall be intended, that the Vicarage has been en- 169. n 


dowed or augmented therewith. | | 
11. If a Bill be filed for Subtraction of Tithe belonging to a Portion of Bunb. g2s5. 
Tithes, the Plaintiff muſt not only ſhew a Title to the Tithe claimed; Charlton v. 
but he muſt likewiſe ſhew a Receipt of the Tithe by himſelf and thoſe un- "np 


der whom he claims. 
12. If the Defendant, in his Anſwer to a Bill in Equity for Subtraction Bunb, 92. . 


of Tithe, admit the Plaintiff's Title to the Tithe claimed, and do only Pye v. Rea. 
infiſt upon being diſcharged of the "Tithe, or of the Payment thereof, the Hardr. 130. 
Want of having ſet out a Tiile in the Bill is thereby cured. | 
13, If a Bill in Equity be filed for Subtraction of a predial Tithe, with- 1 Vern, 60. 
out waiving the Penaſty of the treble Value given by the Statute, a De- Anon. 
murrer lies; for a Court of Equity will never compel a Defendant to diſ- Hard. 137, 
cover any Thing, by the Diſcovery of which he may become liable to a 


ney-Gene- 
ral v. Vincent. 


Penalty. „ | 
14. But if the Plaintiff in ſuch Bill only pray Relief as to the ſingle Value Bunb. 193. 
of the Tithe ſubtracted, it is not neceſſary to waive the Penalty. The Attor- 


15. A Bill in Equity having been filed for Subtraction of Tithe, the Bunb. 26. 
_ Defendant ſtood out till a Sequeſt ration was granted; and the Bill was of Baily v. 
Courſe taken pro Confeſſo. Ihe Defendant afterwards moved for a Rule, Peaſiy. 
that upon paying Colts the Value of the Tithe might be aſcertained by the 
Taxation of the Maſter, or by the Oath of the Plaintiff, This was re- 
fuſed : But a Rule was made for the Plaintiff to ſhew Caule, why he 
ſhould not ponſent to make Oath of what Value the Tithe was. | 
16. If a Tender were made before the Bill in Equity for Subtraction of Bunb. 28. 
Tithe was filed, and a Tender be again made by the Anſwer, the Defen- Anon. 
dant is not liable to Coſts. - | | | 
| 17. But if the Defendant did not make a Tender before the Bill was Ibid. 
filed, he muſt, notwithſtanding he make a Tender by his Anſwer, account 
for the Tithe and pay Coſts, how ſmall ſoever the Value of the Tithe ſub- 
tracted 1s. „ | 
18. If a Bill be filed in the Court of Exchequer for Subtraction of Tithe, Bunb. 211. 
and the Defendant plead, that a Modus for the Tithe thereby claimed has, Geale v. 
after directing an Iſſue, been eftabliſhed by a ' Decree of the Court of Wintour. 
Chancery, the Plea is good in Bar to the Bill in the Court of Exchequer. 
19. A Flea of Non-reſidence is good in Bar to a Bill in Equity, brought Ibid. 
+ by a Rector or Vicar for Subtraction of Tithe. C2 | — 
20. But it muſt be ſhewn, that the Non reſidence was before the Time, Ibid. 
in which the Tithe claimed by the Bill became due. 1 
21. The Statute of Limitations cannot be pleaded in Bar to a Bill in Bunb. 213. 
Equity for Subtraction of Tithe: Becauſe the Defendant is conſidered as ee hy 
a Bailiff or Receiver of the Plaintiff; and that Statute does not extend to SlePolé. 
Demands upon ſuch Perſons. „ . 
22. If a Bill in Equity be filed for Subtraction of Tithe due of common Bunb. 61. 
Right, the Defendant cannot avail himſelf of a Diſcharge of the Tithe, or Jordan v, 
of the Payment thereof, unleſs the Diſcharge be ſpecially pleaded. Colley, 
23. A Diſcharge of the Tithe of one Thing, or of the Payment Bunb. 297. 
thereof, may be inſiſted upon, in an Anſwer to a Bill- in Equity for Sub- LEGS. V. 
traction of Tithes of divers Things. RES . 
234. But if the Defendant in his Anſwer inſiſt upon a Diſcharge of all Idid, 
_ Tithes, or of the Payment thereof, and prove only a Diſcharge of ſome 
| Tithes, or of the Payment thereof, he cannot derive any Benefit from the 


| Diſcharge proved. 
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Bunb. 80. 25. Divers Mcduſſes for the Tithes of divers hogs may be inſiſted 


Tarton v. upon in an Anſwer to a Bill in Equity for Subtraction o Tithes: But they 
Clayton. muſt be pleaded feverally ; for one Modus cannot be pleaded diſtributiyely 
for the Tithes of divers Things. | ; | 
26. If a Modus be inſiſted upon in an Anſwer to a Bill in Equity for Sub- 
traction of Tithe, the Day, upon which it is to be paid, ought to be ſet 

out, on Fo | | x 
27. And in three modern Cafes the Moduſſes were diſallowed ; becauſe 

— the Days of paying them were not ſet out in the retpeQive Anſwers. 


Keeble, 


Paſch. 8 Geo. 1. Pemberton v. Sparrow, Trin. 8 Geo. 1. Eloy v. Prior, Hil. 10 Geo, 1, 


Bunb. 280. 28. But in another modern Caſe, wherein a Modus, the Day of paying 
Woolierſton yhich was not ſet out, had upon an Iſſue directed been found for the De- 
ng fendant, it was holden, that the Defect of having ſet this out was cured by 
Hil. ;Geo.2, the Verdict; and the Modus was eſtabliſhed. | | | 


| Bunb, 328. 29. In a ſtill later Caſe, the following DiſtinQion was taken by Reynolds 


Gibb v. 
Goodman, 
Trin. 7 G.2, 


Chief Baron; namely, that the Want of having fet out the Day, upon 

which a Modus is to be paid, in an Anſwer to a Bill in Equity for Subtrac- 

tion of Tithe may be ſo ſupplied by Evidence, as to be a Foundation for 

the Court to direct an Iſſue to try whether there be the Modus, with Li- 

berty to indorſe the Day of Payment upon the Po/fea + But that if a Bill 

in Equity be brought to eſtabliſh a Modus, the Day of paying it muſt be 

expreſsly ſer out. 8 . 5 3 

Hardr. 4. 30. It was holden in one Caſe, that it is incumbent upon the Plaintiff, 

The Attor- to prove the Quantity and Value of the Tithe claimed by a Bill in Equity 
ney-General for Subtraction of Tithe, | . 


. Straite. 


Bunb. 60. 31. But the Authority of this Caſe has been often denied; and it is now 


Gurnley v. conſtantly holden, that the Defendant muſt in all Caſes, even where a Modus 
Fee is pleaded, ſet out, in his Anſwer to a Bill in Equity for Subtraction of 
"Tithe, the Quantity and Value of the Tithe claimed by the Bill; becauſe 
it frequently happens, that no Perſon except himſelf knows theſe Things. 


2 Will. 463. 32. It was not heretofore the Practice of the Court of Exchequer to 


Carleton g. decree, that the Defendant ſhould account for Tithe, which became due 

Brightwell. after the filing of the Bill for Subtraction of Tithe. hy : 

Ibid. 33. But the Practice at that Time of the Court of Chancery was to de- 
cree, that an Account fhould be taken of all I ithes due at the Time of 
making the Decree. „ . 


Ms. Rep. 34. And it was ſaid in a late Caſe in the Court of King's Bench by Lord 


op * Mansfield Chief Juſtice, that the Practice of the Court of Exchequer is at 


Mich. 1. this Day the fame as that of the Court of Chancery. | 


Geo. 3. 


— 


(Cc) Df a Suit in a Court of Equity to eſtablih 
- = vg 02 a cuſtomary Manner of ſetting out 


. 3 185.1, 'T was formerly doubted, whether a Bill could be fled in a Court of 
ſell. Ch. | 
* 4 a, of ſetting out Tithes ; and ſuch Bills have frequently been diſmiled. 


187. 


I Equity to eſtabliſh a Modus by Preſcription, or a cuſtomary Manner 


„ | T T H E $ | 103 
2.᷑. But it is now the Practice of Courts of Equity to retain ſuch Bill, 1 Vero. 48g. 
which is in Reality no more, than a Bill to perpetuate the Teſtimony of 1 


Witneſſes, as to the Modus or cuſtomary Manner of ſetting out Tithes. 2 Will 85. 


3. If a Bill in Equity be filed againſt the Leſſce of a Rector, Vicar or Bunb. 30. 
Impropriator, to eſtabliſh a Modus, the Rector, Vicar or Impropriator Glanville v. 
muſt be a Party; for a Court of Equity will never bind the Right of any Trelawney. 
Perſon, without giving him an Opportunity of being heard. | | 
4. The Day on which the Modus is to be paid mult be expreſsly ict g Punh, 328. 
in a Bill in Equity to eſtabliſh a Modus, G15 0, 
| | . | | Cooiman. 
5. But if the ſetting out of the Day of Payment be omitted in a Bill to Buns. 199. 
eſtabliſh a Modus, the Court will give the Plaintiff Leave to amend his Blackett v. 
Bill, upon paying the Coſts of the Day. _ Finny. 
6. A Court of Equity does never eſtabliſh a Modus, or a cuſtomary Man- Sel. Ca. in 
ner of ſetting out Tithe, until the Validity thereof has been tried at Law; Chan. 53. 


in Caſe a Party, whoſe Right may be thereby affected, deſire to have it ſo daring _ 


tried. | | 
7. If a Bill in Equity be filed to eſtabliſh a Modus, and the Modus be not Bunb. 340. 
proved in the Manner it is ſet out in the Bill: Yet if the Defendant admit Laithes v. 
that there is a Modus, and the Difference betwixt him and the Plaintiff is Chriſtian. 
only as to the Extent of the Modus, the Court will direct an Iſſue at Law 
to try how far it does extend, with Liberty to indorſe the Poftea as it may 


| be neceſlary. Rh _ 2 


7 
2 . 
— — 
— A a & OY 
- TER OI ISAS. AFR FL7 1 Op 
” 50 A A — 9 — af £ * " * 1 
, Pu n a, _— © wy ; 
ADE a \ kg e Safe; 4; 233 * 7 LAST > Be Rx” we Fg. * \ ; £65, out 4 Seat ih 
Id - ah $A 4 3 1 5 ” 2 ; * . 2 DS. . N 0 * 3 N 5 4 
8 os ; 9 2 "WC Ay. 82 75 RE Ve R 2 2 — F * as 7 
| 1 be N 1 he D G X * * A Pr, . — 8 — IS 
bo a e 2 „ <3 1. 7 Y . * ay 8 8 . q > 
- 8 _— — as) = ANDES 2 — 
= * an — Ny 4 2 — 


I * 
** «ft 3 231 


” 


(Dd) Df an Attion upon the Statute againft 
S—oubtrattion of Tithes, 


1. A N Adtion lay at the Common Law for Tenths ; becauſe a Layman Bro. Diſm. 
vas at all Times capable of having Tenths. | » pl. 8. 
| | Cro. Eliz. 
3 | L | „ . 
2. An Action alſo lay at the Common Law againſt the Perſon carrying Bro. Diſm. 


away Tithe which had been legally ſevered; for by the Severance it be- A —_ 
| | ro. 12. 


came a Lay-Chattel. | 
55 607. 
. * . | Latch 8. 
3Bulſtr. 337. 


3. But no Action Jay at the Common Law for Subtraction of Tithe ;, Dig 
the Remedy being only in Spiritual Courts. | N 
t ly g only Piritual Co pl. 1. pl. 5. 
| : | | pl. 6. pl. 10. 
2 Rep. 44. Vaugh. 198. 


4. Coke Chief Juſtice was of Opinion, that a Power is given by the laſt. 149. 

32 H. 8. c. 7. to ſue for Subtraction of Tithe in Temporal Courts. in 

5. But this is denied by Vaughan Chief Juſtice ; and it appears, upon Vaugh. 198. +9 

| looking into this Statute, that the Power given to ſue for Tithe in Tem- Holden ». al 

poral Courts, is only a Power to ſue for an Eftate in Tithe. | 
6. Nay, ſo far from giving a Power to ſue in Temporal Courts for 
SubtraQion of Tithe, it is by par. 8. of this Statute expreſsly provided, 
That it ſhall not extend to give any Remedy, Cauſe of Action, or Suit, 

in the Temporal Courts, againſt any Perſon who ſhall refuſe to ſet out 

his Tithes, or who ſhall detain, with-hold or refuſe to pay his 5 


* 
2 * 
$23 IDE 


_ 
yy a nd Wo 
— emerge — 705 
— SAP" P 


Johns v. 


. —— _ —— 
- — — A. - = - = 
- „ ai. at de tos IN he” 2 2. a+? 
. ˙ A a ene - — — - 
NR C — — 45. ATA IZ” 


Hancock. 


104 _— 19 T7. FF: H-£E „ 
| 7. By the 2 £ 3 Ed. 6. cap. 13. par. 1. it is enaQted, “ That every of 
- + the King's Subjects ſhall from henceforth truly and juſtly, without 
« Fraud or Guile, divide, ſet out, yield and pay, all Manner of their 
« predial Tithes in their proper Kind, as they rife and happen, in ſuch 
„Manner and Form, as hath been of Right yielded and paid within forty 
«. Years next before the making of this Act, or of Right or Cuſtom ough: 
4 to have been yielded or paid; and that no Perſon ſhall from henceforth 
* take and cairy away any ſuch Tithes, which have been yielded or paid 
&« within forty Years, or of Right ought to have been yielded or paid, in 
„the Place or Places titheable of the ſame, before he hath juſtly divided 
* or ſet forth for the Tithe thereof the tenth Part of the fame, or other- 
_ ** wiſe agreed for the ſame Tithe with the Parſon. Vicar, or other Owner, 
„ Proprietor or Farmer of the ſame Tithes; under the Pain of Forfeiture 
of the treble Value of the Tithes ſo taken or carried away.” 
a Inſt. 650. 8. An Information Qui tam does not lie for the Forfeiture gi 


2 We Statute ; becauſe no Part of the Forfeiture is given to the King. 
10. I : ; Ns | | + 


ven by this 


621. | Sx 5 V 3 8 . „ 
Hetl. 121. 9. But it is ſaid that an Information Qui tam may be upon this Statute, 
Luvered v. if the Forfeiture be waived: For that the King would then be intitled to a 
Owen. Fine. ; 9 1 „„ > 5 
Cro. Elizz 10. Although the Penalty given by the 2 & 3 E. 6. c. 13. be not a cer- 
es tain Sum of Money, it has been holden that an AQtion of Debt lies upon 
Farne. the Statute. | 5 | | | 2 
2Bulſtr. 184: 11. If the Owner of Corn, before the Corn is ſevered, grant it to a 
Moyle v. Stranger, with an Intent to defraud the Parſon of his Tithe, this is ſoch 
Ewer. Fraud and Guile, that an Action upon the Statute will lie againft the firſt 
2 Inſt. 649. Qyner of the Corn. | PE | | 
2 Inſt, 649. 12. If a Man, who has fairly ſet out his Tithe, do in a ſhort Tin e after 
| _— away the ſame, this is Fraud and Guile within the Meaning of the 
tatute. 5 | 3 


| Brownl. 65. 13. In an Action of Debt upon the Statute, the Plaintiff declared for the 


. 5 Subtraction of mixed Tithes, as well as predial ones, and had a Verdict as 


to the whole. It was inſiſted, that an Action does not lie upon the Statute 
for the Subtraction of any Tithes except predial ones; and the Judgment 
Was arreſted. | | Es | | 5 
134. An Action is not by the expreſs Words of the Statute given to a 
rei... :.- = | 5 | 
Moor 915. 15. But it has been holden, that as every Farmer of Tithes has a Right 


Day eto the Tithes, the Remedy, given by the Statute, ought to be extended by 


Feckwell, 1 © | 1 
R Equity to every ſuch Farmer. | 

1 Ventr. 30, 16. An Executor moy bring an Action upon the Statute for Suhtraction 
Moreton's of Lithe due to his Teftaror : This Cate being within the Equity of the 
Lee. 4 E. 3. c. 7. by which an Action is given to ar Executor for the Goods of 


1902 | his Teſtator, which were carried away during the Life of bis Teſtator. 

Sid. 18 1. 17. An Action does not lie upon the Statute againſt an Fxecutor : For 
33 v. the treble Value thereby given is by Way of Puniſhment for the Perſonal 
Sid. 30%. dong; and an Executor is not anſwerable for a Perſonal Wrong done by 


RR. | ED | 
e 551. 18. In an Addion upon the Statute agaioſt Hancock and two others, the 
nee Defendants all joined in the Plea of Vil debent. The Verdict was, that 
Hancect owed eighteen Pounds: But that the other two owed Nothing. 
It was moved in Arreſt of Judgment, that the Action ought not to have 
deen a joint Action: But after great Debate and Deliberation the Court 
ele unanimoufly of Opinion, that the Action was well brought ; for that, 
it is founded upon a Tort and not upon a Contract, one of the Defendants 
| 5 | may, 


—— 


| FT: 3 Bo MB 6 log 
may, as is frequently done in other Actions founded upon Torts, be found 

guilty, and the others may be acquitted, | | 
109. In an Action upon the Statute the Plaintiff declared, that the Defen- Cro. Ja. 324. 
dant was Occupier of the Land, upon which the Tithe aroſe, from the tenth Kipping v. 
Day of March for the Space of ſix Months; that in the Auguſt following he . 
eut the Corn growing thereupon ; and that after the Expiration of his | 
Term he carried away the Corn without having ſet out the tenth Part 

thereof. An Objection was taken, that it appeared from the Plaintiff's own 

ſhewin „that the Defendant was not Occupier of the Land at the Time of 

the ſuppoſed Subtraction of the Tithe: But it was holden, that as he was 

the Owner of the Corn at that Time, the Action was well brought. 

20. lt is not neceſſary for the Perſon, who brings an Action upon the 2 Lev. 1. 
Statute, to ſet out a Title to the Tithe in Queſtion : Becauſe as the Action —_ Ja. 68, 
is in the Nature of an Action of Treſpaſs founded upon a Tort, it is ſuf- 93 8 Pops 
ficient to ſhew a Poſſeſſion of the Tithe in the Plaintiff. 8 2 Bulſtr. 67 
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21. If a certain Leaſe of the Tithe be declared upon in an Action upon Cro. Ja. 328, 
the Statute, and the Jury find a different Leaſe, the Variance is not fatal: Wheeler v. 
Becauſe the Allegation of the Leaſe is only Inducement to the Action; the , 12 86 
Wrong in carrying away the Tithe being the Ground thereof. | 4 
22. It is neceſſary for the Perſon, who brings an Action upon the Statute, Cro. Ja 324. 
to ſhew, that the Defendant was one of the King's Subjects at the Time of 2 v. 
ſubtra Ting the Tithe, e. | | d 
23. But if it be alledged, that the Defendant was Occupier of the Land Hard. 173. 
t the Time of ſubtracting the Tithe, it is well enough; becauſe it may be 3 
fairly inferred, that he was one of the King's Subjects at that Time. Wn 
24. The Declaration in an AQtion upon the Statute, muſt ſhew, that Carth. 304+ 
the Defendant had made no Agreement with the Plaintiff for the Tithe, _ ar | 
before he carried it away; for the Statute has theſe Words, or otherwiſe G. 70. 


agreed for the ſame Tithe. 
25. In an Action upon the Statute, the Plaintiff declared for a. certain Sty. 103. 108 
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Quantity of Grain. It was objected, that the Word Grain, which com- 2 


ptehends Seeds of divers Sorts, is of too general Signification, and that the 
particular Kind of Grain ought to have been alledged: But the Declaration 
was holden to be good; for that the Word Grain does in its uſual Signifi- 
cation mean Corn. 1 3 | 8 
26. It is ſufficient, in an Action upon the Statute, to alledge the Value of wee. Jo. 438. 
| the whole Tithe ſubtracted, without ſhewing the Quantity or Value of the Sanders 
particular Kinds of Tithes. „ N 
27. The Plaintiff may recover, in an Action of Debt upon the Statute, Cro. Ja. 308. 
notwithſtanding the Sum found by the Verdict be Jeſs than the Sum al- 3 
ledged in his Declaration to be due: For although it be in the general trucr 
that the Plaintiff cannot recover in an Action of Debt a leſs Sum than he 
declares for, he may, as no certain Penalty is given by the Statute, recover 
in this Action the Value of the Tithes ſubtracted. | 


. 28. The Statute of Limitations cannot be pleaded in Bar to an Action Oro. Car. 
upon the Statute : Becauſe the Occupier is conſidered as à Bailiff or Fe 

: Sc. 1 . . „ » o | * ry 9. 
Receiver; and the Statute of Limitations is no Bar to a Demand upon ſuch jackſon. 


Perſons. 25 6 : Bunb, 213. 


29. The more proper Plea in an Action of Debt upon the Statute is 2 laſt. 651. 
Wil debet : But it has been holden, that, as the Action is founded upon a Moor 914. 
Tort, Not guilty is a good Plea. 5 N | . 
30. If a Defendant, againſt whom an Action upon the Statute is brought, 2 Mod. 321, 
would avail himfelf of a Modus by Deed, the Deed muſt be pleaded : And 37% 
the Deed is pleadable, although the Date thereof be beyond Time of raleh. : 
Memory, and it was not allowed in a Court of Eyre; for an Allowance | 
before Juſtices in Eyre was not neceſſary in the Caie of a private Deed. 1 
| | 31. 


106 


r y 


Bro. Preſcr. 31. A Preſcription in Non deciman d' cannot be pleaded in the Negative : 


pl. 17. 


1 Jo. 6. 
Slade v. 
Drake. 


1 Lev. 185, 


Cro. Eliz. 
384. 
Button v. 
Long. 


2 Taſt. 651. 


2 Inſt. 651. 


to an Action upon the Statute : But the Plea muſt be, that the Defendant 
and all-thoſe whoſe Eſtate he has, have, for Time whereof the Memory 
of Man is not to the contrary, enjoyed the Premiſſes without paying Tithe |, 
for the ſame. a ” | | | 
32. If thePlea to an Action upon the Statute be, that the Premiſſes, of 
which Tithe is claimed wete diſcharged thereof in the Hands of an Abbot, 
it muſt be ſhewn in what Manner they were diſcharged ; for, as a Diſcharge 
of Tithes is-againſt common Right, it ſhall be intended, unleſs the con- 
trary appear, that the Diſcharge was perſonal. | BT 
33. Ir a Diſcharge of Tithe, by Reaſon of Unity of Poſſeſſion in the 
Hands of an Abbat and his Succeſſors, be pleaded to an Action upon the 
Statute, the Unity of Poſſeſſion is travertable. „ | 


4. In an Action upon the Statute the Plaintiff was not heretofore in any | 
Caſe intitled to Cofts of Suit. | | 


* — 


35. But by the 8 & 9 W. 3. c. 11. par. 3. it is enacted, That in all 
Actions of Debt upon the 2 & 3 E. 6. c. 13. wherein the ſingle Value 
% found by the Jury ſhall not exceed the Sum of twenty Nobles, the 
* Plaintiff obtaining Judgment, or any Award of Execution, after Plea 
„ pleaded or Demurrer joined therein, ſhall recover his Coſts of Suit.“ 
36. It has been holden, that the Defendant, in an Action upon the 
Statute, is not intitled to Coſts ; becauſe, as the Action is not an Action of 


Debt upon a Specialty, nor an Action for a perſanal Wrong done immediate- 


ly to the Plaintiff, the Wrong in this Caſe ariſing from a Non-tealance and 


not from a Male - feaſance, it is not within the Meaning of the 23 H. 8. c. 


15. by which Coſts are in divers Caſes given to a Defendant. 5 
37. But by the 8 9 . 3. c. r1. par. 3. it is enacted, That if the 

e Plaintiff, in any Action of Debt upon the 2 , 3 E. 6. c. 13. ſhall become 

4 Nonſuit, or ſuffer a Diſcontinuance, or a Verdict ſhall paſs againſt him, 


the Defendant ſhall recover his Cofts of Suit.” 


6 — 


(Ee) Df recovering in a ſummary Way the Ualue 
| of [mail Tithes ſubrratted. 


4 Y the 7 8 . z. c.6, par. 1. it is for the more eaſy Recovery 


1D of finall Tithes, where the fame do not amount to above the 
yearly Value of forty Shiilings from any one Perſon, enacted, That if any 
** Perfon ſhall ſuhtract or withdraw, or fail in the Payment of ſuch ſmall 
* 'Fithes, by the Space of twenty Days after Demand thereof, that then 
* it ſhall be lawful for the Perſon, to whom the ſame ſhall be due, to 
make his Complaint in Writing to any two Juflices of the Peace, within 
* the County or Place where the ſme thall grow due; neither of which 
«* Juſtices is to be Patron of the Church whence the ſaid Tithes ariſe, or 
any Ways intereſted jn ſuch Tithes.““ i, IS 


2. But by par. 6. it is provided, © That no Complaint ſhall he heard as 
** aforeſaid, unleſs i ſhal! be made within two Years after the ſame Tithes 
* become due.“ EW | N 85 
3. And by per. 13. it is provided,“ That no Perſon, who ſhall begin 
* any Suit for the Recovery of ſuch ſmall Titbes in the Court of Exche- 
quer, or in any Eccleſiaſtical Court, ſhall have any Benefit of this Act 
for the ſame Matter.“ e e 3 
4. By 


| TI NH 2K 
4. By Par. 2. it is enacted. . That the ſaid Juſtices ſhall ſummon in 
« Writing under their Hands and Seals, by reaſonable Warning, every 
« Perſon againſt whom any Complaint ſhall be made as aforefaid, and 
« after his Appearance, or upon Default of Appearance, the {aid Warning 
being proved beſore them upon Oath, the ſaid Juſtices thall proceed 
« to hear and determine the ſaid Complaint, and ſhall in Writing under 
« their Hands and Seals adjudge the Caſe, and give ſuch reaſonable Al- 
„ lowance for ſuch Tithes as they ſhall judge to be juſt, and alſo ſuch 
„ Coſts and Charges, not exceeding ten Shillings, as upon the Merits of 
« the Cauſe ſhall appear jutt.” | | | Ree 

3. And by par. 4. the Juſtices are impowered to adminiſter an Oath to 
any Witneſs produced. © | | 
6. But by par. 8. it is enaQed, © That if any Perſon complained againſt 
« ſhall inſiſt upon any Preſcription, Compoſition, Modus Decimandi or 
other Title, whereby he ought to be diſcharged of Tithes; and ſhall 
deliver the ſame in Writing to the ſaid Juſtices ; and ſhall give to the 
party complaining ſufficient Security, to pay all ſuch Coſts as thall be 
„given againſt him upon a Trial at Law, in Caſe the faid Title ſhall nor 
* be allowed; that then the ſaid Juſtices ſhall forbear to give Judgment, 
. By par. 3. A Diſtreſs is given, in Caſe of Refuſal or Neglect, by 
6 the Space of ten Days after Notice given to pay ſuch Sum, as upon ſuch 
« Complaint ſhall be adjudged as aforeſaid,” _ | 

8. By par. 12. it is enacted, That the ſaid Juſtices ſhall have Power 
eto give Coſts, not exceeding ten Shillings, to the Party proſecuted, if 
<* they find the Complaint falſe and vexatious.” 

9. By per. 5. it is provided, That this Act ſhall not extend to Tithes 


„within the City of London, or in any other Place where the fame are 


* ſettled by Act of Parliament.” 5 5 | 

10. By par. 7. An Appeal is given to the Seſſions, and it is moreover 
enacted, ©* That if the Juſtices there preſent, or the Majority of them, ſhall 
confirm the Judgment of the two Juſtices, they ſhall decree the ſame by 
* Order of Seſſions, and proceed to give ſuch Coſts againſt the Appellant 
as to them ſhall ſeem juſt and reaſonable.“ | 

11. By the ſame par. it is enaCted, ** That no Proceeding or Judgment, 
„had by Virtue of this AR, ſhall be removed or ſuperſeded, by any Writ 
© of Certiorari, or other Writ, out of his Majeſty's Courts at Weſtminſter, 
or any other Court whatſoever, unleſs the "title to ſuch Tithes ſhall be 
in Queſtion,” | ens | 


„ : 


ci Ot recovering Tithes due from Quakers. 


1. DYtheo7& 87. z. c. 34. par. 4. it is enacted, That where any 
5 y © Duaker ſhall refuſe to pay or compound for his great or ſmall 
© tithes, it ſhall be lawful for the two next Juſtices of the Peace of the 

** ſame County, other than ſuch Juſtice of the Peace as is Patron of the 


Chürch or Chapel to which the ſaid Tithes belong, or any Ways intereſted 


in the ſaid Tithes, upon the Complaint of the Perſon who ought to have 
and receive the fame, by Warrant under their Hands and Seals to con- 
_ * ven@before them ſuch Quaker, and to examine upon Oath, which Oath 
„the ſaid Juſtices are impowered to adminiſter, or in ſuch Manner as by 
© this Act is provided, the Truth and Juſtice of the ſaid Complaint, and 
© to aſcertain what is due from ſuch Zuaker to the Party complaining 
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« and by Order under their Hands and Seals to direct the Payment thereof, 
© ſo as the Sum ordered as aforeſaid do not exceed ten Pounds; and upon 


„ Refuſal by ſuch Qualer to pay according to ſuch Order, it ſhall be law. 


ful for any one of the faid Juttices, by Warrant under his Hand and Seal, 
<« tofevy the Money thereby ordered to be paid, by Diſtreſs and Sale of 
«© the Goods of ſuch Offender.” ; TO 

2. By the ſame per. it is enacted, That any Perſon, finding himſelf 
t aggrieved by any Judgment given by ſuch two Juſtices of the Peace, 
« may appeal to the next General Quarter-Seſſions, and the Juſtices of 
&« the Peace there preſent, or the major Part of them, ſhall proceed finally 
% to hear and determine the Matter; and if the Juſtices then preſent, or 
the major Part of them, ſhall find cauſe to continue the ſaid Judgment, 
** they ſhall then decree the ſame by Order of Seſſions, and ſhall proceed 


to give ſuch Coſts againſt the Appellant, as to them ſhall ſeem juſt ang 


„ reaſonable.” 5 {oe | | 

3. And by the fame par. it is enacted, That no Proceeding or Judg- 
% ment, had by Virtue of this Act, ſhall be removed or ſuperſeded by any 
« Writ of Certiorari, or other Writ, out of his Majeſty's Courts at Nei. 
«© minſter, or any other Court whatſoever, unleſs the Title to ſuch Tithes 
„ ſhall be in Queſtion.” „„ | Co TE 

4. By the 1 Geo. 1. fl. 2. c. 6. par. 2. The like Remedy is given for the 


| Recovery of all Tithes, and all other Eccleſiaſtical Dues, from Quaters, as is 
by the 7 & 8 V. z. c. 34. given for Tithes to the Value of ten Pounds. 


5. And it is thereby further enacted, That any two or more Juſtices 
* of the Peace of the ſame County or Place, other than ſuch Juſtice as iz 
Patron of the Church or Chapel to which the ſaid Tithes or Dues belong. 
or any Ways intereſted in the faid Tithes, upon Complaint of any Par- 


* fon, Vicar, Curate, Farmer or Proprietor of ſuch Tithes, or other 


% Perfon who ought to have, receive or collect, any ſuch Tithes or Dues, 
* are hereby required to ſummon in Writing under their Hands and Seals, 


by reaſonable Warning, ſuch 2yakter or Quakers, againſt whom ſuch 


«« Complaint ſhall be made; and after his or their Appearance, or upon 


| © Default of Appearance, the ſaid Warning or Summons being proved 
before them upon Oath, to proceed to hear and determine the ſaid 
-< Complaint, and to make ſuch Order therein as in the ſaid Act is limited 


« or directed; and alſo to order ſuch Coſts and Charges, not exceeding 


_ © ten Shillings, as upon the Merits of the Cauſe ſhall appear juſt ; which 


Order ſhall and may be appealed to, and on ſuch Appeal may be re- 


< verſed or affirmed by the General Quarter-Seſſions of the County or 


Place, with ſuch Coſts and Remedy for the fame, and ſhall not be re- 


© moved into any other Court, unleſs the Title to ſuch Tithes ſhall be in 


* Queſtion, in like Manner as in and by the 7 & 8 W. 3. c. 34. is limited 
* and provided,” pe e 2 | | | 
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(Gg) What Remedy an Occupier has, when the 


Perſon intitled to Tithe does not fetch it away 
in a reaſonable Time, = 


1. TF the Perſon intitled to the Tithe of Milk do not fetch it away 
before the next milking Time, the Pariſhioner may pour it upon 


the Ground; becauſe he may then have Occaſion for the Pail, or other 


Veſſel, in which it was ſet out. „ 
| | 2. Although 
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ja a reaſonable Time, and Cattle, either of the Occupier of the Land 


Tithe, for not having fetched it away in a reaſonable Time; becauſe the 
| Injury to the Occupier of the Land does not ariſe from a Mal- feaſance Raym. 15 
but from a Non-feaſance. | TT 


T1 TH Ea _— 
2. Although a predial Tithe be not fetched away in a reaſonable Time 3Bulitr.337. 


by the Perſon intitled thereto, the Occupier of the Land, upon which it is Mountford 


©t out, cannot juſtify the diſtraining thereof Damage-feaſant; but he may, l 4 


have an Action for the Damage ſuſtained by its lying too long upon the 
L. nd. | 8 | © 0 = 
: The Occupier of the Land, upon which Tithe is ſet out, cannot juſ-Ld. Raym. 


tify the putting of his Cattle upon the Land, before the "Tithe is fetched 9 


away; for it is probable, that the Perſon intitled thereto would ſuſtain hood 


e Damage by having his Tithe deſtroyed by the Cattle, than the Occu- Com. 24. 
ee Id 57 being deprived for ſome Time of the Uſe of his Land: And FT 


it is much more reaſonable, to leave the Occupier to his Remedy by Ac- 


tion, than to ſuffer him to judge when the Tithe has lain there too long. 


4. But if the Perſon intitled thereto have neglected to fetch away Tithe 2Leon. 101. 
Bennet v. 


upon which the Tithe is ſet out, or of a Stranger, do without the Default Cr. üs 


of the Occupier come upon the Land, and deſtroy the Tithe, the Loſs 206, 
muſt fall upon the Perſon who neglected to fetch it away. 


5. An Action of Treſpaſs does not lie againſt the Perſon entitled to Latch 8. 
Stilman vw, 


Chanot. Ld. 


6. But the Remedy of the Occupier of the Land, in Caſe the Tithe 3 Bulſtr. 333 · 


be not fetched away in a reaſonable Time, is by an Action upon 9 

| „ 5 1 | . Si F 
Cale, 5 Latch B.- L d. 
| Raym. 188. 


7. An Action for not having fetched away Tithe in a reaſonable Time, z Bulſt. 337. 


does not lie, unleſs the Tithe were ſet out by a Perſon, who had ſome Co- Mountford 


lour of Title to the Land upon which it aroſe : Becauſe, as the Severance®- Sidley. 
of Tithe by a Stranger does not veſt ſuch a Property in the Perſon entitled | 
thereto, as to enable him to maintain an Action againſt a Perſon who 


does afterwards carry it away, it is not reaſonable, that he ſhould be lia- 


ble to an Action for not having fetched it away. | | 
8. Before the Occupier of the Land can maintain an Action againſt the 1 Roll. Abr. 
Perſon entitled thereto, for not having fetched away Tithe in a reaſonable $44: X pl. i. 


Time, he mult give Notice of its being ſet out: Becaufe, as the former 


was not obliged to give Notice at what Time he intended to ſet the Tithe 
out, the latter may not know that it is ſet out. 


9. And after the Perſon intitled thereto has had Notice of Tithe being 3Bulſtr. 3208. 


ſet out, he muſt, before an Action can be maintained againſt him for not Mountford 
having fetched the Tithe away, have a reaſonable Time to fetch it away; © Sidley. 

d th ſtion, what i ſonable Time? i | Bro. Diſm. 
and the Queſtion, what is a reaſonable Time? is proper for the Detetrmi-pl. 12 
nation of a Jury. 8 L. Raym. 

| 189. 
Str. 246. 
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med is derived Fr the French Word Trabir, 

| which ſignifies to betray. 

There are two Sorts of Treaſon, High Treaſon and Feu 

Treaſon. 

High Treaſon is an Offence againſt that Allegiance, which is due to the 
King from every Man who lives under his Protection. 

High Treaſon is ſo called, by Reaſon of the Greatneſs of the Per- 
ſonage againſt whom it is committed. 

High Treaſon, it being an Offence of the 250 dangerous and fatal Con- 
ſequences to Society, has, in Order to deter Men from being guilty there- 


of, at all Times been puniſhed by the Law of England with the utmoſt 

Severity. It has for the ſame Reaſon been more ſtrictly guarded againſt 

than any other Offence. To every other Felony an actual Commiſſion of 

the Felony is neceſſary: But an Intention to commit High Treaſon is in 
ſome Caſes equivalent to the actual Commiſſion thereof. 


Petit I reaſon conſiſts in the Murder of a Perſon, by one who was under 


N : peculiar Obligation to preſerye and defend the Life of the Perſon mur- 
diered. 


This Offence, it being of very dangerous Example, has always been 


puniſhed, by the Law of England, with more Severity than any other 
Murder. 


Some Things, which relate to the Offence of High Treaſon, have been 


already treated of; as Commitment for High Treaſon, under the Title 
| Commitment ; Forfeiture and Corruption of Blood, for 1 Treaſon, un- 


der the Title 


The Remainder of what appertains. to this Title ſhall be rapged in the 


following Order: 


(A) TUho map be guilty of High Treaſon. 


(B) * whom High Treaſon may be commit- 
©) Df High Treaſon in the general. 


0) Ok compalling oz imagining the Death of cer⸗ 
tain Perionages, 
(E) Df violating certain Perſonages. 


F) Df levping g {ar againſt the King; 


(G) Ok adhering to the King's Enemies. 
(II) Df counterteiting the Great Seal, "PEW 
Seal, Pꝛivy — 0 Sign Manual 


(1 Df 


| T R M G4 111 
q) Df . oz diminiſhing the Money 
current. 5 | 
Ok bzinging counterfeit Boney into the Realm. 
(L) Df flaping certain Ollicers. | 
(M) Ot extolling oz maintaining the Power of the 
Der of Rome. 8 
(NJ) Df refuſing a ſecond Time to take the Dath 
of Supremacy, . 
(O) Df e a Popiſh Bull in Ure. 
P) Df reconciling any Perſon, oz being reconcil⸗ 
ed, to the See of Rome. | ; 
(Q) Df — Popiſh Dzders or Education, 
(V Of denying the Power of Parliament to limit 
= the Succeſſion of the Crown. 3 
(8) Ok affirming that a Perſon, not in the Suc- 
1 ome as by Law eſtabliſhed, has a Right to the 
(T) Df endeavouring to hinder the Perſon, nert 
in the Succeſſion as by Law. eſtabliſhed, from 
lucceeding to the Crown. 
(U) Df coneſponding with the Pꝛetender oz one 
of his Sons, 5 8 
(W) Df coneſponding, oz treating, with a Rebel 
doꝛ Enemy. 35 | 
(J) Ok Petit Treaſon in the general. 
(I) Of Uaying a husband by his Wife. 
(2) Ok laping a Maſter by his Servant. 
(Aa) Df faping a Pꝛelate by an Eccleſtaſtic, who 
owes Obedience to the 4 | 
(Bb) Df the Jndictment of Treaſon. 
(Cc) Df the Trial of Treaſon. 
(Dd) Df the Evidence of Treaſon. 
(Ee) Df the Judgment of Treaſon, 


N . 


(4) Who may be guilty of High Treafon, 


| E 
| 8 FC 2, 33. 


2. The Duty of Allegiance to the King is fo inſeparable from a natural-, lag. 12 
born Subject, that, notwithſtanding all he can do to renounce his Alle- 1 Hawk. 2 
Zlance, or to transfer it to a foreign Prince, whatever would be High P. C. 35. 
Treaſon in another Perſon, is fo in him. 3 

e | WY; 3. If 


VERY Subject, who is of the Age of Diſcretion, may be guilty3 Inſt. 4. 
of High Treaſon. | 1 Hawk. 


Bac. Max. 3. If a Feme-Covert commit High Treaſon by the Command of her 
86, 579 FHuſdand, the Command does not excuſe her, as it does in the Caſe of 
fome other Felonſes. CS 
3 Inſt. 6. 4. In ancient Times, if a Madman had been guilty of an Attempt upon 
4 Rep. 134. the Life of the King, it would have been High Treaſon. | | 
3 Inſt. 6. 5. But fince the Statute of the Twenty-fifth Year of the Reign of Ed. 
1 Hawk. ward the Third, the Words of which arc, © When a Man doth compaſs or 
F. C. 35. imagine the Death of our Lord the King,“ it has been holden, that a 
Perſon not compos Mentis is incapable of compaſſing or imagining ; and 
- conſequently, that ſuch Perſon cannot be guilty of that Species of High 
Treaſon, which conſiſts in compaſſing or imagining the Death of the King. 
6. By the 33 H. 8. c. 20. par. 1. it was enacted, That if anv Perk. | 
* ſhall commit High Treaſon, when he is of good and perfect Memory, 
and after Accuſation or Confeſſion thereof thall fall to Madneſs, the 
„ 'Treafon done by ſuch Perſon ſhall be tried in his Abſence; and that the 
* Offender ſhall, if found guilty, ſuffer ſuch Pains and Forfeitures, as if 
he had been of good and perfect Memory, and had been perſonally 
* arraigned.” | = ; | 
7. And by par. 2. it was enated, © That if any Perſon ſhall be attaint- 
* ed of High Treaſon, and afterwards fall into Madneſs, he ſhall notwith- 
«+ ftanding ſuch Madneſs have and ſuffer Execution.” = 
3 Taft. 4, 6. 8. This cruel Law, as it was highly reaſonable it ſhould, was ſoon re- 
pealed ; for the Deſign of all Puniſhments is Example, ut pane ad paucbs 
metus ad omnes perveniat : But when a Madman is executed, it is a miſe- 
rable Spectacle as well as an Initance of Inhumanity and Cruelty, and the 
Execution of ſuch a Man can never be an Example to others. 
3 Toft. 8. 9. The Huſband of a Queen Regent may be guilty of High Treaſon 
againſt his Wife ; becauſe ſuch a Queen is in the Eye of the Law a diſtin 
Perſon to divers Purpoſes from her Huſband... . 


I bid. 10. And for the ſame Reaſon a Queen Conſort may commit High Trea- 
ſon againſt her Huſband, RE 5 | | 
Inſt. 11. 11. An Alien, who comes into the Kingdom in an hoſtile Manner, is not 


> Rep. 6. thereby guilty of High Treaſon, becauſe he owes no Allegiance to the 
LA Raym. 1. King. | | e | 
Salk. 632. | h 2 NN . 2 
7 Rep. 6. 12. But an Alien, who came at firſt peaceably into the Kingdom, and 
Calvin's has lived therein ſome Lime, may commit High Treaſon: For, as he has 
Caſe. enjoyed the Protection of the King, a local Allegiance is in Return due 
Hob. 271. from him. . ” „ 
Balk. 632. | | | | 2 . | es | 
A. 13. It ſeems to be the better Opinion, that no Ambaſſador from a 
P. C. 35. foreign Prince, nor any one of the Attendants of ſuch Ambaſſador, can 
Foſt. 187. be guilty of High Treaſon ; ualets he make an Attempt upon the Life of 
the King- WEE „„ | | e | 


_ N „ 


W 


(B) Againſt whom High Treaſon map be com- 
3 Inſt. 7. 1. H IGH Treaſon ny be committed againſt the Perſon in actual Poſ- 
| 1 ſeſſion of the Crown, although ſuch Perſon be only King or Queen 


1 Hawk, J. Fatto, and not de Jure; for as the Lives and Properties of the People are 
„ - V pPirotected 


3 
. 


1 


protected by ſuch King or Queen, during his or her Adminiſtration of the 
| 3 Allegiance is in Return due for this Protection. 
2. By the 11 H. 7. c. 1. it is enacted, That no Perſon, who attends 
4 upon the King for the Time being, to do him true and faithful Service 
« of Allegiance, or is in other Places by his Commandment in his Wars, 
« within this Land or without, ſhall for the ſaid Deed be convicted of 
« High Treaſon.” _ „„ 5 — | 
= 3. And it has been holden, That if High Treaſon have been committed 3 Inſt. 7. 
* againſt a King de Fad, and the King EI come to the Crown, _ NY eaſ. 
the Offence is ſtill puniſhable as High Treaſon. | 9 
| ph | | 1 Hawk. P. C. 36. 


4 It is in the general true, that High Treaſon cannot be committed 3 loft. 7. 
againſt the Perſon who has a Right to the Crown, ſo long as a King ES I 


Fav is in the actual Poſſeſſion thereof; becauſe Allegiance is only due 101. 
to the latter. | | | 1 Hawk. P. C 
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ee: 35, 36. 
1 It was indeed reſolved by the Judges after the Reſtoration of King Kel. 18. 

Charles the ſecond, that all the Acts done to prevent his acquiring the The Caſe of 
actual Poſſeſſion of the Crown were High Treaſons. 3 

6. But this Reſolution is quite reconcileable, with what is laid down in Kel. 1 

the Books laſt cited: For it had been firſt reſolved by the ſame Judges, that; Keb; 165 

King Charles the Second, notwithſtanding he had been for ſome Years 454. 88 
| hindred from exerciſing the regal Power, had all that Time been King 1 Hawk. 
de Facto as well as de Jure; and it is certain, that no other Perſon had P. C. 36. 
during that Time been in the actual Poſſeſſion. of the Crown, 3 
7. High Treaſon may be committed againſt the Perſon on wbom the 3 Inſt. 7. 
Crown does rightfully deſcend, although he have not been crowned ; for it = _ 8 

has been determined by all the Judges, that the Coronation of a King is H. P. C. 12. 


only a Ceremony. 1 Hawk. 
: P, CG 36. 


8. As there muſt ſometimes be a Failure of Juſtice, if there were not al- 3 Ioft. 7. 
ways a Perſon in whoſe Name the Laws might be adminiſtered, it is a! H. H.P. C. 
Maxim that the King never dies; and conſequently High Treaſon may be . 
committed againſt a King before his Proclamation: For he becomes King p. C. 36. 
immediately upon the Demiſe of the Perſon to whom he ſucceeds. 

9. But if the next Heir to the Crown be of the Popiſh Religion, or have 
married a Papiſt, the Crime of High Treaſon cannot be committed againſt 

ſuch Perſon ; for by the 1 V. M. t. 2. c. 1. par. q. it is enacted, That 
every Perſon, who is or ſhall be reconciled to or hold Communion with 
© the See or Church of Rome; or ſhall profeſs the Popiſſi Religion; or 
ſhall marry a Papiſt; ſhall be excluded and be for ever incapable to 
„inherit, poſſeſs or enjoy, the Crown and Government of this Realm 
Land Ireland, and the Dominions thereunto belonging, or any Part of 
the fame, or,to have, uſe or exerciſe, any regal Power, Authority 
or Juriſdiftion, within the fame ; and in all and every ſuch Caſe or 
** Caſes the People of theſe Realins ſhall be, and hereby are abſolved of 
© their Allegiance.” _ _ LS 
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(0) Of High Treafon in the general. 
Bro. Treaf. f. IVERS Offences which are not mentioned in the 25 Ed. 3. ff. 5. 
1 2 | D c. 2. were before the making of this Statute Treafon. | 
P. C. 34. | 5 | 
3 Inſt. 7. 


2. It was High Treaſon, to have compaſſed the Death of the Father or 
Uncle of the King. | | V 
1 3. If a Subject of this Realm, inſtead of having ſummoned another Sub- 
ject to anſwer in the King's Courts, had ſummoned him to appear before 
the Tribunal of a foreign Prince, this was High Treaſon. 
4. By the 25, Ed. 3. fl. 5. c. 2. After declaring certain Offences to be 
Treaſons, it is enacted, That becauſe many other like Caſes of Treaſon 
* may happen in Time to come, which a- Man cannot think or declare 
at this preſent Time, if any other Caſe, ſuppoſed to be Treaſon which 
js not ſpecified above, doth happen before any Juſtice, the Juſtice ſhall 
* tarry, without proceeding to Judgment of Treaſon, until the Caſe he 
< laid before the King in Parliament, and it be declared, whether it ought 
4 to be adjudged Treaſon or other Felony.” 2 FE 
gloft.22,23. 5. Notwithſtanding this Statute, ſome Juſtices did preſume to adjudge 
- certain Offences, not mentioned in this Act, to be High Treaſons : But 
| they were for ſo doing ſeverely puniſhed. V 
3 Iaſt. 8, 14, 6. In Conſequence of the Power given by this Statute, divers Offences 
23. were by different Parliaments declared to be High Treaſons. | 
3 Iaſt 14,23. 7. As ſome of the Acts of Parliament, by which theſe Offences were ſo 
| declared, were penned in general Terms; others of them in particular 
Terms ; and others in obſcure Terms : And as ſome Offences, which had 
in ſome Parliaments been declared to be High Treaſons, were in other 
Parliaments declared not to be ſo, the Miſchief, which aroſe from the 


Difficulty of knowing what was or what was not High Treaſon, became as | 


great as it had been before the making of the 25 Ed. 3.fl.5.c.2 
8. In Order to remedy this Miſchief, it is by the 1 Mar. ft. 1. c. 1. par. z. 
enacted, That from henceforth none Act, Deed or Offence, being by 


* AR of Parliament made Treaſon, by Words, Writing, Cyphering, 


Deeds or otherwiſe whatſoever, ſhall be taken, had, deemed or adjudged, 
to be High Treaſon, but only ſuch as be declared and expreſſed to be 
* Treaſon, in or by the Act of Parliament made in the 'Twenty-fifth Year 
of the Reign of the moſt noble King of famous Memory, Edward the 
* Third, touching or concerning Treaſon or the Declaration of Treaſon, 
and none other; any Act or Acts of Parliament, had or made at any 
Time heretofore, or after the ſaid Twenty- fifth Year of the Reign of the 
e ſaid late King Edward the Third, or any other Declaration or Matter 
Tg to the contrary in any wiſe notwithſtanding,” _ „ 
Hawk. 9. As it is by this Statute enacted, that from henceforth no Offence ſhall 
P. C. 43. be adjudged High Treaſon, but only ſuch as be declared and expreſſed to 
| be Treaſon by the 25 Ed. 3. ft. 5. c. 2. it ſeems that the Parliament have no 
Power under the 25 Ed. 3. f. 5. c. 2. of declaring any Offence High 

Treaſon. | | 3 | | | Et lg 
10 And if this be ſo, it follows, that no Offence is at this Day High 
Treaſon, unleſs it is declared to be ſo by the 25 Ed. 3. ft. 5. c. 2. or has 

been made ſo by ſome Statute ſubſequent to the 1 Mar. ſt. 1.c. 1. 

| Plowd. 86. 11. An Offence is not to be adjudged High Treaſon, unleſs it be clearly, 
3 loſt. 12, and without Argument or Inference, within the Meaning of ſome Act ot 
20, tl. Parliament; for no Statute, whereby an Offence is declared to be High 


BS "* C. J: Treaſon, is to be extended by Equity. : | 1 | 
* EET: 12. There 


5 | Perſon thereof guilty a Principal in High Treaſon, 


| „ R TI = © 
12. There can be no Acceſſary in High Treaſon. 1 TrenC 


19. 3 laſt. 
138. H. P. C. 127, 215, 2 Hawk. P. C. * 


314. It ſeems to have been always agreed, that the ſame Thing. which TO 
would have made a Man an Acceſſaty before the Fact in any other Felony, | 38. SW > 
does make him a Principal in High Treaſon. | H.P.C. 127, 


215. 
2 Hawk. P. C. 310. 


14. It has been holden, that the receiving and aiding of a Traytor, after Dyer 296. 
the Offence has been committed, does not, in the Caſe of counterfeiting Conier's 
the King's Money, make a Man a Principal in High Treaſon. SI 
15. But the better Opinion is, that the receiving and aiding of a Man, zInſt. 8, 13. 
| who has been guilty of counterfeiting the King's Money, does make the t! "in 88 
| Keb. 33. 

2 H. P. C. 
| on „ „ 310. 
16. By the 7 Ann. c. 21. par. I. it is enacted, That aſter the firſt Day 
« of July one Thouſand ſeven Hundred and Nine, ſuch Crimes and Offen- 
* ces, which are High Treaſon within England, ſhall be conſtrued, adjudg- 
ed and taken to be, High Treaſon within Scatland; and that from thence- 
« forth, no Crimes or Offences ſhall be High Treaſon within Scotland, bu 
„ thoſe that are High Treaſon within England“ 

17, The Diſtinction of High and Petty Treaſon was not known to the 
Law of Scotland; for every Offence, which was by the Law of England 
Petit Treaſon, was by the Law of Scotland Treaſon. 

18. At this Day, an Offence, which is in England Petit Treaſon, is in 

Scotland; only a capital Offence : It being by the 7 Ann. c. 21. par. 7. 
enacted, That Murder, under Truſt, which was by the Law of Scotland 
* Treaſon, ſhall for the Time to come be only adjudged and deemed te 
e be a capital Offence.” „ | 5 


— ä 


(D) Of compaſſing or imagining the Death of 
cterrtäin Perſonages, 


DV the 25 Ed. 3. ft. 5. c. 2. per. 1. It is declared to be High Treaſon, 
LI © When a Man doth compaſs or imagine the Death of our Lord the 
King, our Lady his Companion, or of their eldeſt Son and Heir; and 
«6 O_o be provably attainted of overt Deed by the People of their Con- 
40 ition.” | : | | | | | 
2. The Word Companion, in this Clauſe means Wife. —_ 3 loſt. 8, 9. 
3. A QueenRegnant is not expreſsly mentioned in this Clauſe ; but the 3 Ioft. 7. 
Conſtruction has been, that ſuch a Queen is within the Meaning of the H. f. C 14. 


Words our Lord the King, | | | F.C. 


4. The Huſband of a Queen Regnant ſeems to be within the Meaning 2 Inſt. 7. 


. . | . 2 4 H. P. . 12. 
of the Words in this Clauſe, our Lady his Companion: But as ſuch Hk. 


Huſband is not expreſsly mentioned, it has been holden, that it is not p. C. 36. 
High Treaſon to compaſs or imagine his Death | 
5. This Clauſe does not extend to a Queen Dowager ; inaſmuch as ſhe 3 loſt. 8. 8 
is not the Companion of the King. | N 3 H. H. P. O. 
N = | | 124. 
Vor. V. ; Bay 3 6. ITP. gel 
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2 Inſt. 9. 6. If the Companion of a King be divorced a vinculo matrimonii, it is * 


1 H. H. P. C. not High Treaton to compaſs or imagine her Death; becauſe ſhe ceaſes to 


3 be the Companion of the King. | . 
3 Inſt. g. 7. It the eldeſt Son of the King or Queen die during the Life of the King 


H. P. C. 12. or Queen, without leaving Iſſue, this Clauſe extends to the next Son; be- 


7 N caule he thereby becomes the eldeſt Son and Heir. 

H. H. p. c 8. But it has been doubted, whether, if the eldeſt Son of the King or 

125, 126. Queen die during the Life of the King or Queen, and leave Iſſue a Son 
1 it de high Treaſon to compaſs or imagine the Death of ſuch Son. 

1 H. H. P. C. 9 lt is ſaid, that the eldeſt Daughter of the King or Queen is not with- 

126, 127. in the Meaning of this Clauſe. | | 


10. It is in one Book laid down, that this Clauſe does not extend to a 


BI collateral Heir, notwithſtanding he has been proclaimed Heir-apparent : 
But it is added, that if a collateral Heir be declared Heir-apparent by Act 
of Parliament, it extends to him. „ 7 5 
11. In another Book it is doubted, whether this Clauſe does extend to 
any collateral Heir. | | Os 


1 H. H.P. C. 
128. 


Inſt. 6. = * | , a 
: Hawk. follows, that the taking away the Lite of one of the Perſons included therein 


P. C. 38. is not High Treaſon, unleſs it be accompanied with ſome Circumſtance of 


Deſign. 


3 Inſt. 6. 13. And before the making of the 25 Ed. z. ft. 2 c. 5. it was holden, in 


1 Hawk. the Caſe of Sir Walter Tyrrel, who ſhot an Arrow by which William the 
F. C. 35. Second was killed, that the taking away the Life of this Prince, by the ac- 
| cidental glancing of the Arrow, was not High Treaſon. 5 
1 H. H. p. c. 14. But wherever a Deſign upon the Life of one of the Perſons compre- 
119. hended in this Clauſe is manifeſted by an overt AR, this, although the 


Kel. 17. Deſign be not afterwards carried into Execution, is High Treaſon; inaſ· 


much as the Words of the Clauſe are, doth compaſs or imagine.” 


* 3 15. If divers Perſons meet and conſult how to kill the King, this is in 
PI every one of them an overt Act of compaſſing or imagining his Death, 


although no Method of killing him be agreed upon. FE Co 
16 Nay the Knowledge of a Deſign to deſtroy the King, if accompanied 


3 Inſt. 140. 


H. P. C. 127. with any. Circumſtance of Aſſent or Approbation, is an overt Act of com- 


Kel. 17, 21. REL - | 
"PP TRY 6g paſſing or Imagining his Death. 


Kel. 17, 21, 17. If a Man, knowing that a Meeting is to be holden to conſult the 


The Cale of DeſtruQtion of the King, go to ſuch Meeting, this, although while there 


cides. 

1 Hawk, 
„ „5 1 EE 
Kel. 17,21. 18. If a Man, who has heen accidentally preſent at a Meeting holden to 
The Caſe of conſult the Deſtruction of the King, go a ſecond Time to ſuch Meeting, 


or Approbation of, the traitetous Intention. 


cides, | 
i Hawk. 


P. c. ss. 19. Divers other AQ, beſides thoſe which manifeſt a direct Deſign 


upon the King's Life, are overt AQts of compaſſing or imagining his 


Death. 1 | 5 | | 
3 Inſt. 14. 20. If a Manexcite a foreign Prince to invade the Realm, this is an overt 


H. P. C. 13. aq of compaſſing or imagining the King's Death; becauſe ſuch Excitation 


Dyer 238. | , 3 
' 4 has à natural Tendency to bring the King's Life into Danger. 


P. C. 38. 


laſt. 12. 21. The aſſembling of Men, with an Intention of compelling the King 
II. P. C. 13. to comply with certain Demands, is for the ſame Reaſon an overt Act of 


22. If 


Kel. 21. e „ 
Moor 611] compaſſing or mogining his Death. 


t2. As the Words in this Clauſe compaſs or imagine do imply Deſign, it 


the Regi- he ſay nothing, is Evidence proper to be left to a Jury of his Aſſent to, 


the Regi- this is Evidence of his Aſſent to, or Approbation of, the traiterous Deſign. 
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22. If divers Perſons are aſſembled for the Purpoſe of impriſoning the3 Iaſt. 6,12. 
King, this is an overt Act in every one of them of compaſling or imagining _ 8 11.ĩ 
his Death: Inaſmuch as it is probable that ſuch Impriſonment will end ip C3 * 
is Death. | | | 
, 23. It hath been doubted, whether the aſſembling of Men with Deſign Bro. Treaſ. 
to depoſe the King be an overt AQ of compaſſing or imagining his Death; P!- 24- 
| becauſe there may, as it is ſaid, be a Deſign to depoſe the King without | 
an Intention to take away his Life. ES | 
24. But it ſeems to be the better Opinion, that the aſſembling of Menz laft. 6, 12. 
with Deſign to depoſe the King is an overt Act of compaſſing or imagin- P. C. 11. 


ing his Death: Becauſe, if this Deſign be carried into Execution, the Death har, 14 5 
ot the King will in all Probability be the Conſequence. | | 1 Hawk. 


| | E N P. C. 38. 
25. It is ſaid that a Conſpiracy to levy War againſt the King is not anz laſt. 14. 
overt Act of compaſſing or imagining his Death; for that, as the levying 
of War is by another Clauſe of the Statute declared to be one Species of 
Treaſon ; ſuch Conſpiracy ought not to be deemed an overt Act of another 
Species of Treaſon ; for that, if it ſhould be ſo deemed, two Species of 
Treaſon would be confounded. * 
26. But it has been reſolved by all the Judges, that although the Per- Kel. 20, 21. 
ſons ſo levying War that may be indicted for the Treaſon of levying War, The Caſe of 
they may nevertheleſs be inqicted for compaſſing or imagining the King's the Regi- 
Death; and that the levying of War may be laid as an overt Act of com- 
paſſing or imagining the King's Death. ct 
27. And in this Caſe, beſides expreſely denying what is laid down in 
3 Inſt. 14. to be Law, it is faid, that what is there laid down is contrary 
to the Caſes of Lord Cobham and the Earl of Eſſex, which are cited by Coke 
Chief Juſtice but two Pages before: In the laſt of which it had been holden, 
that the gathering of Men together, with a Deſign to compel the Queen to 
comply with certain Deinands, was an overt Act of compaſſing or imagin- 
ing her Death. = | | 
28. But perhaps, upon conſidering the two Paſſages, they will be found 
quite conſiſtent. = | 
209. The Deſign in the Caſes of Lord Cobham and the Earl of Efex was 3 Toft. 1a. 
to get the Queen into the Power of the Perſons aſſembled. 1 . 
30. But in 3 Inſt. 14. Coke Chief Juftice only ſpeaks of a levying War 
againſt the King generally. Z 1 | | | 
31. Now although the two Propoſitions, that levying of War with a 
Deſign againſt the Perſon of the King is an overt Act of compaſſing or 
imagining his Death, and that levying of War againſt the King generally 
5] is not ſo, are not both Law, they are by no Means contradictory to each 
= other, =: oe | Lhe 
- 32. But it may be fairly inferred from two modern Books, that both the 
Propoſitions are Law. 1 1 8 LOEWS 
33. In one of theſe, it is ſaid to have been reſolved by the Court of 11Mod. 322. 
King's Bench at a Trial at Bar, that a Confpiracy to levy War in order to 8 , 
vepoſe the King, which would be the Civil Death- of the King, is an overt Nich. a G. 
Act of compaſſing or imagining his Death: But that a Conſpiracy to levy _ 
War againit the King generally is not ſo; becauſe there may be ſuch a levy- 3 
ing of War as is treaſonable, without an Intention to depoſe the King. 
34. In the other theſe Words are uſed in treating af that Species of Trea- 1 Hawk. 
ſon, which conſiſts in compaſſing or imagining the King's Death: It P. C. 4% 
** hath been adjudged, that levymg of War againſt the King's Perſon, , 
or the bare conſulting to levy ſuch War, is an overt Act of compaſſing 
or imagining his Death.” But the Book does not ſay, that the levying 
of War or the conſulting to levy a War, againſt the King generally is to. 
35. It ſeenis to be agreed, that the publiſhing of written or printed 
Words may be an overt Act of compaſſing or inagining the King's Death. 
: > 1 2 BEE 1H. 3-43 
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2 Roll. Rep. 36. And it has been holden, that the printing of a Book containing trea. 
38. ſonable Poſitions, and ſending it in a Box to the King, is a Publication of 
Williams's boolk - >. 5 e Cs | 8 . | 
Cale, F ihe 00 - 


Dver 298. 37. If any Words in Writing or Print are publiſhed, which have a direQ 
2 Roll. Rep. Tendency to alienate the Aﬀections of the People from the King, ſuch Pub- 
"a k. lication is an overt A& of compaſling or imagining his Death : Becauſe 
| . C. 1 this will in all Probability be the Conſequence. „%% ˙· 


3 liſt. 14. 38. The publiſhing of a printed Book, or ſending of a Letter, to excite 
fl. P. C. 13. a foreign Prince to invade the Realm, is an overt Act of compaſſing or 
| imagining the King's Death: For if there ſhould be an Invaſion, his Liſe 
would certainly be in Danger. 3 Er = 
Kel. 22,23 30. If a Book be publiſhed, in which it is afſerted, that it is high Time 
8 for the People to take the Government into their own Hands, and that it 
; is honourable and conſcientious to throw off all Allegiance, and to put the 
King to Death, this is an overt Act of compaſling or imagining the King's 
Death. | b 5 | 
2 Roll. Rep. 40. It has been holden, that to publiſh in Writing or Print a Prophecy of 
gu, 89. the King's Death is an overt Act of compaſſing or imagining his Death, 
Wes 1 . | ” a 85 | 
1 H.P. C. 41. But in another Book it is ſaid, that to prophecy the King's Death 
108. does not ſeem to be an overt Act of compaſſing or imagining his 
| Death. Ez on | 3 . 
H. P. C. 11. 42. And it is in the fame Book expreſsly laid down, that to calculate 
1H. H. P. C. the King's Nativity is not an overt Act of compaſſing or imagining his 


108. D f 

n . 3 5 
2 Roll. Rep. 43. It has been holden, that the writing of Words, which contain a 
89. treaſonable Poſition, does, although the ſame are never publiſhed, amouni 
Williams's to an overt Act of compaſling or imagining the Death of the King: For 
rar on I, 
Fidvey's 


Caſe. Cro. Car. 125. 


1 Hawk. 44. But it ſeems to be the better Opinion, that the viiting of ſuch 
P. C. 36. Words, unleſs they relate to ſome determinate trea ſonable Deſign upon the 
Felt es King's Life, does not, whilſt the Words remain in the Hands of the Writer 
unpubliſhed, amount to an overt Act of compaſſing or imagining the King's 
Death; becauſe they may h:ve been written merely by Way of Amuſe- 


ment, and without any traiterous Deſign. 


= 3 Inſt. 14, 45. It is laid down in two Books, that the bare ſpeaking of Words can 
753 Hp C never be an overt Act of compaſſing or imagining the King's Death; and 
5 112, from the ſpecial Acts of Parliament, made at different Times after the 
2835 Ed. 3. ft. 5. c. 2. to attaint Perſons guilty of ſpeaking treaſonable Words, 
it is inferred, that ſuch Words are not an overt A& of compaſſing or 
imagining the King's Death within the Meaning of that Statute ; for that, 
| if they are ſo, the ſpecial Acts would have been quite nugatory, _ 
| | 8 i * 46. It is in other Books laid down, that the bare ſpeaking of Words may 
Kel. uk be an overt Act of compaſſing or imagining the King's Death; for that 


1 Lev. 57, Words are the moſt natural Way of expreſſing the Imagination of the Heart, 
Salk. 631. E' e „ 8 | 
3 Mod. 56. 1 Hawk. P. C. 39, 49. 


Foſt. 209. 47. In a modern Book it is ſaid, that the Rule which has been laid down 
ſſiuce the Revolution is, that the ſpeaking of Words not relative to a Deſign 
upon the King's Life does not amount to an overt Act of compaſſing or 
imagining his Death: But that the ſpeaking of Words relative to a Deſign 

| . e | | : | upon 
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upon the King's Life does amount to an overt Act of compaſſing or 
imagining his Death. | 
48. The ſpeaking of theſe Words, If I meet the King I will kill him," Lev. 57. 


has been holden an overt Act of compaſling or imagining his Death, 2 


49. It has been holden, that the ſpeaking of theſe Words, the King be-; Roll. Rep. 
ing excommunicated by the Pope may be depoſed and killed by any what- 185. 
| ſoever, which killing is not Murder, is an overt Act of compaſſing or Owen's 
imagining his Death. 3 „ Caſe. 
50. And it is faid by Holt Chief Juſtice, that it is not neceſſary, that 4 Stat. Tri, 
the Words ſhould in ſuch Caſe be expreſs: For that the ſpeaking of any 223. 
Words, provided the Jury are fully convinced, from the Tenor of them, ck : 
that the Speaker had a Deſign upon the King's Life, is an overt Act ot 852 
compaſſing or imagining his Death. 8 | 
81. It is laid down, that the ſpeaking of Words, which plainly ſhew a st. P. C. 2. 
Deſign upon the King's Life, is an overt Act of compailing or imagining Velv. 107, 
his Death: Although the Deſign be future or conditional, or both future _ 355 
and conditional. | | 1 | | l — _ 55. 
| 1 | 4 bf P.C. 29, 
52. It ſeems to be agreed, that the ſpeaking of Words in Contempt or Cro, Car. 
= Dilgrace of the King's Perſon, as where the import of the Words is a 128. 
* Charge of a perſonal Vice or a perſonal Defect, is not an overt Act of com- N nt 
paſſing or imagining his Death, . | P. E. 38 
53. It is in ſome Books laid down, that to ſay the King is a Baſtard, or Yelv, 107. 
to ſay that another Perſon has a better Title to the Crown than him, is an 2 Roll. Rep. 
overt Act of compaſling or imagining his Death; becauſe it diſcovers the 8 25. 


Mind to be traiterous. 


54. But it is in one Caſe ſaid, that the ſpeaking of looſe Words, which Salk. 631. 
have no Relation to a Deſign upon the King's Life, is not an overt Act * 8 


compaſſing or imagining his Death. 


(E) Ok Giolating certain Perſonages, 
B the 25 Ed. 3. ft. 5. c. 2. it is declared to be High Treaſon, © If 
D ©& a Man do violate the King's Companion, or the eldeſt Daughter 
d of the King not being married, or the Companion of the eldeſt Son and 
Heir of the King; and thereof be provably attainted of overt Deed, by 
People of his Condition.” £ 
2. The Word violate in this Clauſe does mean no more than carnally 3 Inſt. 9. 
know; for if a Man have had carnal Knowledge of one of the Perſonages 
therein comprehended with her Conſent, he is equally guilty of High 
Treaſon, as if he have had it by Force. _ | CS 
3. The Word Companion in this Clauſe means Wite. | 3 : Is 8 9. 
4. This Clauſe does not extend to the Violation of a Queen Dowager or n. 78 . 
a Princeſs Dowager ; becauſe neither of theſe is the Companion of the 1 Hawk. 
King, or of the eldeſt Son and Heir of the King. | P. C. 37. 
5. If carnal Knowledge have been had of one of the Perſonages com- Sap 7c 
| OO within this Clauſe with her Conſent, ſhe is guilty of High 124. 
reaſon, N | pe 


6. If 


1 Hawk. 


1 R ̃ © 3: 
3 Inſt. 9. 6. If one of the Perſonages, whom it would have been High Treaſon * 
H. H. P. C. „ñiolate during Coverture, be divorced a Vinculo matrimonii, it is not High 


14. Treaſon to violate her; becauſe ſuch Perſonage does after the Divorce ceaſe 
to be the Companion of the King, or of the eldeſt Son and Heir of the King, 


3 loft. 7. 7. It is laid down, that the ygſdeft Daughter of a Queen Regnant, not 


rs Hawk. 


H. P. C. 12. being married, although not within the Words of this Clauſe, is within the 


_ 3 loft. 9. 38. If the eldeſt Daughter of the King or Queen die during the Life of 


the King or Queen, the Violation of the next Daughter, who thereby be- 
comes the Eldeſt. while ſhe is unmarried is High Treaſon; for by 
the Words the Eldeſt Daughter the Eldeſt at the Time of the Violation is 
intended. . „ 5 | 
Ante,p.116. 9. As it has been ſhewn, who is eldeſt Son and Heir of the King or 
Queen within the Meaning of the 25 Ed. 3. ſt. 5. c. 2. it is ſufficient in this 
Place to ſay, that the Violation of the Companion of ſuch eldeſt Son and 
Heir is High Treaſon. „ 1 5 | 
3 Inſt. 9. 10. A Conſpiracy, although the Intention of the Confpirators be to 
H P. C. 13, bring about the Violation of one of the Perſonages comprehended in this 
1 Clauſe, does not amount to an overt Act of violating; for as the Words 
P. C. 38. thereof are doth wiolate, an actual Violation is neceſſary to the Completion 
of the Offence, | 


3 loft. 9, 11. But if there have been a Conſpiracy to violate, and the intended Vi- 
A P. = 44 ation be afterwards perpetrated, the Conſpiracy is an overt AQ of every 


Kel. 19. one of the Conſpirators of violating; inaſmuch as there can be no Acceſſay | 
1 Hawk. in High Treaſon. 5 5 . | | 


P. C. 38. 


F) Ok levping Mar againft the King. 
1. DV the 25 Ed. 3. fl. 5. c. 2. it is declared to be High Treaſon, 
| * If a Man do levy War againſt our Lord the King in his Realm. 
« and thereof be provably attainted of overt Deed by People of his 
| Condition.“ | | e | | 
3 Inſt 7. 2. Although this Clauſe does not mention a Queen Regnant, the Con- 


H P. C. 12. ſtruction has been, that ſuch a Queen is within the Meaning of the Words, 
our Lord the King. . | | ME es 


1H. H. F. C. z. As Ireland, although Part of the Dominions of the Crown of England, 


159» is not Part of the Realm of England, levying of War againſt the King 


in Ireland is not a levying of War againſt him in his Realm But there are 
the ſame Laws, and ſome others, concerning High Treaſons in Ireland, 
as there are in Englanl. | | | 1 
4. The Laws of England concerning High Trea ſons are by the 7 Av. 
c. 22 par. 1. expreſsly extended to Scotland.: It being thereby enacted, 
«+ Taat ſuch Crimes and Offences, which are High Treaſon within Eng- 
« land, ſhall be conſtrued, adjudged and taken to be High Treaſon within 
Scotland; and conſequent!y levying War againſt the King in Scortlandis 
High Treaſon within the Meaning of the 26 Ed. 3. ft. 5 c. 2. 8 
5 Every aſſembling of a Number of Men, although they are armed 
with Weapons offenſive and defenſive, is not ſuch a levying of War againſt 
the King as is within the Meaning of this Clauſe. „5 
6. For it is by another Clauſe of the 25 Ed. 3. fl. 5. c. 2. declared, That 
« it any Man doth ride armed, openly or ſecreily, with a Number of armed 
| Hp Es EL 2-5: 0 on 


done. | 


been there only out of Curioſity. 


TR E S o e 


« Men againſt any other, to ſlay him or to rob him, or to take and detai 


bd him until he pay a Fine or a Ranſom for his Deliverance, it is not the 
Fe « Intent of the King and his Council, that in this Caſe it be adjudged 


„High Treaſon ; but that it be adjudged Felony or Treſpaſs, according 

« to the Law of the Land heretofore uted, and according to what the 

« Caſe may require.” oe | | 
7. Although the Words of this Clauſe do extend only to the Caſes of a 1H H P. c. 

Number of Perſons armed being aſſembled with Intention to kill, rob or im- 135, 149» 

priſon, ite Equity thereof extends to all riſings, to aſſert a private Right 1285. 


' — 9 - - y 3 F lt. 20 
or to deſttoy particular Inclotures ; or to remove a Nuſance which affected, 5 97 


ot was thought to affect, in Point of Intereſt, the Perſons afſembled ; or to 
break Priſon, in order to relieve particular Perſons ; becauſe every ſuch: 
Offence, although it have a warlike Appearance, is not raiſed againſt the 


King or his Royal Majeſty, but for a Purpoſe of a private Nature. 
8. Five of the Judges were of Opinion, that the riſing of the Weavers poſt. 210. 


in and about London to deſtroy ali Engine Looms, by the Uſe of which 


ſome Perſons were enabled to under ſell others who did not uſe ſuch Looms, 
did not amount to an overt Act of levying War againſt the King. The 
Affair was conſidered by thoſe Judges, and in my Opinion rightly, as a 
private Quarrel betwixt Men of the ſame Trade, concerning the Uſe of 
particular Engines, which was thought to be detrimental to thoſe concern- 


ed in the rifing. Five of the Judges were indeed of a different Opinion : 
But the Attorney-General thought proper to proceed againſt the Inſur- 
gents as for a Riot only, 


9. It has been holden by all the Judges, that it is lawful for all the Poph. 121, 
King's Subjects to arm themſelves, without any ſpecial Commiſſion for fo 122. 
doing, in Order to ſuppreſs a Riot or a Rebellion. 2 And. 67. 

10. If a Number of Men, armed with Weapons offenſive and defenſive, g Stat. Tr. 


are aſſembled with a treaſonable Deſtgn, this is an overt Act in every one 37- 


of them of levying War againſt the King, although Nothing further be Cones 


Salk. 635. 
8. G | a 


11. But the being in Company with ſuch as are guilty of levying War 


againſt the King is not, in all Caſes, an overt Act of ſuch levying 


S | 

12. It was found by a ſpecial Verdict, that divers Perſons, who were in; loft. 10. 
Company with thoſe who had levied War againſt the King, had joined 
them pro timore mortis. It was adjudzed, that this was not an overt Act 


of levying War againſt the King; becauſe what they did was done for 

Fear of Death, | | | gt | 

13, It was found by a ſpecial Verdict, that a great Number of Perſons Kel. 73, 79. 
armed were aſſembled, under the Pretence of pulling down Bawdy-Houſes; Green's 
that the Defendant was amongſt them throwing up his Cap, and hallowing Caſe. 
Vith a Staff in his Hand; and that, whilit he was amongſt them, he was 5 

knocked down by a Party of the King's Soldiers, who came to ſuppteſs A 


Ld. Ray M. 


them, and was then taken: But as the Verdict did not find any particular 


Act of Force committed by the Defendant, or that he was aiding or aſſiſt- 
ing to the Reſt, the Judges all agreed, that this was not an overt Act of 


levying War againſt the King; becauſe it is poſſible that he might have 


14. But if a Man have attended one of the principal perſons amonpft the Moor 621, 


Inſurgents, from the Beginning of an Inſurrection, this, although he was not 622. 
privy to the Deſign, is an overt Act of levying War againſt the King. 
15. Every aſſembling of a Number of Men in a warlike Manner, to 3 Inſt. 9. 
_ withſtand the King's lawful Authority, is an overt Act of levying Wa 
againſt the King. „„ 


Kel. 76, 77. 


pl Hawk. 
P. C. 37. : 


16. The 


OE; VB!!! 
Bro. Treaf. 16. The defending of a Fort or Caſtle againſt the King's Forces is an 


7 10. overt Act of levying War againſt the King. 


H.P.C.146 x | . 

3 laſt, 10. 17. An Inſurrection to raiſe the Price of Servants Wages, contrary to 
the Statute of Labourers, was holden by all the Judges to be an overt AQ 
of levying War againſt the King: Becauſe the Offenders took upon them- 

ſelves the Reformation of the Law, which Subjects by the gathering of 
Power ought not todo. 1 3 . 
3 Inſt. 9. 18. It is in two Books laid down generally, that if a Number of Men 
2 And. 4 aſſemble in a warlike Manner, in order to deliver Men out of Priſons, this 
is an overt Act of levying War againſt the King. 5 
Kel. 76, 77. 19. In other Books it is laid down, that an Inſurrection with a Deſign to 


Ventf. 25 l. break open one Gaol and ſet the Priſoners therein at Liberty, is not an 


overt Act of levying War againſt the King, but that an Inſurrection with 
a Deſign to break all Priſons, and ſet all Priſoners at Liberty, is. 
3 Inſt. 9, 10. 20. Every aſſembling of a Number of Men in a warlike Manner, with 
Poph. 122. an Intention to reform the Government or the Law, is an overt Act of le- 
1 84 Wing War againſt the King. 25 5 ED 
dons = 1. 21. The Earl of Eſeæ went from his Houſe with a Number of armed 
Earl of El- Men into the City of London, and prayed the Aſſiſtance of the Citizens ts 
lex's Cale. force his Way to the Queen, in Order to remove his Enemies from her 
Perſon. This was adjudged an overt Act of levying War againſt the 
| Queen. EE By | 
Cro. Car 22. A Number of Perſons armed in a warlike Manner went to Lanbelß 


— 4 Houle with a Deſign to ſeize the Archbiſhop of Canterbury, who was 
Cafe. one of his Majeſty's Privy Counſellors. This was holden to be an overt 
. Act of levying War againſt the King. 

3 Inſt. 9. 23. An Inſurrection, with an intention to alter the Religion eſtabliſhed 


H. P. C. 14. Or Fl 3 ; <a 
Poph. 1 MI ” Law, is an overt Act of levying War againſt the King. 


1 Hawk, | P. C. $7 


3 Iaſt. 9. 24. Every aſſembling of a Number of Men in a warlike Manner, witk 
- cs; '4:a Deſign to redreſs a publick Grievance, is an overt Act of levying War 
Sid. 358. againſt the King : Becauſe this, 1t being an Attempt to do that by private 
1 Hawk. Authority which only ought to be done by the King's Authority, is an 
P. C. 37- Havaſion of the Royal Preropgative. Zu ue oo ene 
Kel. 71. 25. An Inſurrection with a Deſign to pull down all Bawdy-Houſes was 
Sid. 388. holden to be an overt Act of levying War againſt the King. | 8 
3 loſt. 10, 26. If a Number of Men affemble in a warlike Manner; with a Deſign 
H. F. C 14. to throw down all Incloſures, this is an overt Act of levying War againſt 
1 Hawk. the King. | 2 Eo | 2 5 
NS. e 

3 Inſt- 10. 27. But if a Number of Men armed in a warlike Manner are aſſembled 


| ** rs 14. with an Intention of only throwing down a particular Incloſure, by which 


P. C. 37 they are prevented from enjoying a Right of Common, this may amount 
5 to a Rout or Riot: But it is not an overt Act of levying War againſt the 

King; becauſe the Deſign in this Caſe is the Redreſs of a private Grievance. 
3 UInſt. 9. 28. As the Words of this Clauſe are do leuy War, a Conſpiracy with 
1 C. 13. an Intention to levy War againſt the King does not amount to an overt 


' Hooks: AQ of levying War againſt him. | 


P. C. 38 1 | 5 EE, 5 Et: 
3 Inſt. 9, 29. But if there have been ſuch Conſpiracy, and War be afterwards 
1 742 | levied, the Conſpiracy is in every one of the Conſpirators an overt Act of 
Kel ag. levying War againſt the King, inaſmuch as there can be no Acceſſary in 


Hawk. High Treaſon, 
e. 1-3 


(G) Of 


T RM R 1 © N. 123 
(G) Df adhering to the King's Enemies, 


1. VV the 25 Ed. 3. ft. 5. c. 2. it is declared to be High Treaſon, 
lf a Man be adherent to the Enemies of our Lord the King in 
« the Realm giving to them Aid or Comfort in his Realm, or elſewhere ; 
« and thereof is provably attainted of overt Deed by People of his Con- 
% dition.“ | | 8 | 
| 2, A Queen Regnant is not mentioned in this Clauſe : But the Conſtruc- 3 loft. 7. 
tion has been, that ſuch 4 Queen is within the Meaning of the Words, H P. C. 12- 
our Lord the King. „ „ | 8 9 
3. The Word Enemies in this Clauſe is not confined to the Subjects of a A —Y 
State at War with the King; for if any of the Subjects of a State in-Amity | 
with the King have commenced, or have made Preparations for the com- > 
mencing of Hoſtilities againſt the King, theſeare his Enemies. 
4. If any Subjects of a State in Amity with the King are in the Service Salk. 633. =— 
of a State at War with the King, the giving Aid or Comfort to theſe is ad- Vaughaa's „ 
hering to the King's Enemies ; for they are to be conſidered by all States, ale. 
except that of which they are Subjects, as the Subjects of the State in 
whole Service they are. | 7 | 
5. It was holden, that the Scots who invaded the Realm in the Reign Duke of =_ 
of Queen Elizabeth were the Queen's Enemies within the Meaning of this Norfolk's 
Clauſe ; although there was at that Time no War betwixt England and Caſe. 


Scotland. | | 1H.H.P.C. 
5 | 164. 


6. If the French King ſhould, in Time of Peace, ſend an Army to one sstat. Tr. 37. 
of the Sea Ports of France, with a Deſign to invade any Part of the King's Naughans 
| Dominions, every French Subject in that Army would be one of the King's 258 
Enemies. 5 | | 
F. It has been holden, that adhering to the Subjects of a State at War Salk. 635. 
with the King, againſt the King's Allies, is an adhering to the King's Y2ughan's 
Enemies. N 0 8 . ee 
| | 1 Hawk. 
| P. C. 38. 


8. Aiding or comforting the King's Subjects, who have levied War 3 Inft. 11. 
againſt him, makes the Perſon who does this a Principal in the High H. P. C. 14. 
Treaſon of levying War againſt the King: But it is not an Adherence to . A | 


the King's Enemies; becauſe ſuch Subjects are not Enemies but Trattors. p. C. 3 


| | WY 2 | 3 Inſt. 11. 
9. The giving of any Kind of Aid or Comfort to the King's Enemies is 3 Inſt. 10. 
an overt Act of adhering to them. | H.P.C. 14. 
ST a | 1 Hawk, 

P. Go 38. | 


10. If a Caſtle belonging to the King be ſurrendered for Reward to his Ibid. 
Enemies, this is an overt Act of adhering to them. | 
11. The inliſting of a Man, and ſending him into the Service of a State 2 Ventr. 31. 
at War with the King, is an overt Act of adhering to the King's Enemies, 8 
| | =: - 
12. If one of the King's Subjects be enliſted into the Service of a State Salk. 638. 
at War with the King, and march, this is an overt Act of adhering to the Vaughan's 
King's Enemies. . | | | Cale. 
13. If a Man take a Commiſſion, to cruiſe in one of the Ships of a State gStat. Tr, 3y. 
at War with the King againſt the King's Ships, or againſt the Ships of his Vaughan's 


1+ Cate 
ub CCts. [hh | : 
Subject Salk. 638. 


n fr a4 0X 


724 . 
Subjects or Allies, and go on Board the Ship, this is an overt Act of ad. 
hering to the King's Enemies; although he never commit any AQ of 
HFoitility. 5 5 | N „ 
HH. P. C. 14. But if one of the King's Subjects do reſide in a State at War with 
165. the King, without giving any Aſſiſtance to the carrying on of the War, 


| | this is not an overt Act of adhering to the King's Enemies. e 
MS. Rep. 15. In a very late Caſe, it was inſiſted for the Detendant, at a Trial at 
was 5 Bar, that ſending Letters of Advice or Intelligence to the Subjects of a 
Trin 310. 2. State at War with the King is not an overt Act of adhering to the King's 
Enemies. J 3 
16. And from the 2 & 3 Ann. c. 20. par. 34. By which it is enacted, 
That if any Officer or Soldier in her Majeſty's Army ſhall give Advice 
or Intelligence to any Enemy of her Majeſty, either by Letters, Mef- 
* ſages, Signs or Tokens, or in any Way whatſoever, ſuch Perſon ſhall 
be adjudged guilty of High Treaſon,” it was inferred, that if the giving 
of ſuch intelligence had before been an overt Act in every Subject of ad- 
hering to the King's Enemies, it was unneceſſary to enact by a new Statute, 
that the doing thereof ſhould be High Treaſon in an Officer or Soldier. > 
17. But the Judges of the Court of King's Bench were clearly of Opi- 
nion, that the ſending of ſuch Letters is an overt AQ of adhering to the 
King's Enemies; and it was faid, that the ſame had been holden by all the 
Judges in Gregg's Caſe, which was ſubſequent to the Statute of the 2 & 3 
Aan, c. 20 N „ 5 . 
18. It was likewiſe reſolved in this Caſe, that the ſending of ſuch Let- 
ters, although they were intercepted at the Poſt-Office, and did not go, i 
an overt Act of adhering to the King's Enemies; and it was ſaid, that the 
| | ſame had been holden by all the judges in Gregg's Caſe. in, 
3 Inſt, 9. 19. A Conſpiracy, with an Intention to give Aid or Comfort to the 
B. F. C. r3, King's Enemies, does not amount to an overt Act of adhering to the King's 
WEL Enemies; for as the Words of this Clauſe are be adberent, an actual Ad- 


12 | herence is neceſſary to the Completion of the Offence. 


3 _— 20. But if there have been ſuch Conſpiracy, and Aid or Comfort be 
_ > L. 4 afterwards given, the Conſpiracy is an overt AQ in every one of the Con- 
| Kel. 19. ſpirators of adhering to the King's Enemies, inaſmuch as there can be no 
1 Hewk. Acceſſary in High 'Treaſon. ks: b 
0 . 3 . 1 f . a oP 
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(H) Or counterfeiting the Gꝛeat Seal, Pꝛiby 
Seal, Pꝛivy Signet oz Sign Manual. 


1.TDY the 25 Ed. 3. fl. 5. c. 2. it is declared to be High Treaſon, If 
| „% a Man counterfeit the King's Great or Privy Seal” 
2. By the 1 Mar. ft. 5. c. 6. par. 2. it is enacted, ** That if any Perſon 
<« doth falſely forge or counterfeit the Queen's Sign Manual or Privy Signet, 
t eyery ſuch Offence ſhall be deemed and adjudged High Treaſon.” N 
3. And by the 7 Ann. c. 21. par. 9. it is enacted, That if any Perſon 
„ {hall counterfeit her Majeſty's Seals, appointed by the Twenty- fourth 
Article of the Union to be kept, uſed and continued in Scotland, that 
„the doing thereof ſhall be conſtrued and adjudged to be High 
« 'Treafon,” „ on ve 335 


4. It | 


of a Counterfeit Privy Seal to a Patent, and had afterwards obtained the 
Great Seal to be affixed to the Patent, and collected Money by Virtue Caſe. 


TRE A800 © 5 5 
I. It is not a counterfeiting within the Meaning of any of theſe Statutes, 3 Inſt. «5. 
unleſs the counterfeit Thing reſemble the Thing counterfeited. iN H. 


181. 


= But it is not neceſſary, that there ſhould be an excl Reſemblance 


| between the Thing counterfeited and the counterfeit Thing. 


6. A Perſon had counterfeited the Privy Seal: But, that there might be 2 Roll. Rep. 


80. 


ſome Differences between the Counterfeit and the true Privy Seal, he bad Robinſon's 


with Deſign left out the Crown; and he had alſo left out ſome Letters and Caſe, 


| inſerted others in their Stead, This, notwithſtanding the Differences, was 1H H. P. C. 


holden to be a counter feiting of the Privy Seal. 184. 
7. It is ſaid, that the engraving of a Seal, which reſembles the Great 1H. H. P. &. 
Seal, without a Warrant from the King, does not ſeem to be a counter- 188. 


feiting of the Great Seal, within the Meaning of the 25 Ed. 3. ft. 5. c. 2. 
unleſs an Impreſſion of the engraved Sea] be affixed to ſome Inſtrument, 


8. And Hale Chief Juſtice, in ſpeaking of this, mentioned the Caſe of Ibid. 


making a Tool or Inſtrument for coining Money, which at the Time he 


wrote was not High Treaſon, unleſs ſome counterfeit Money had been 


actually coined therewith. OE i 
9. But as theſe Caſed are not ſimilar, the Words of the Statute being in the 


| one Caſe doth counterfeit the King's Great Seal, in the other doth counter- 


feit the King's Money, the Caſe mentioned does not conclude to the Point. 

10, It is in one Caſe ſaid, that where a Man had affixed an Impreſſion 2 Roll. Rep. 
0. 

Robinſon's 

thereof, this was, upon the whole Circumſtances of the Caſe, adjudged to 


be a counterfeiting of the Privy Seal. 
11. But it ſeems to be the better Opinion, that counterfeiting an Im- 


_ preſſion of any one of the three Seals, or the Sign Manual, is High Trea- 
| ſon, although no improper Uſe be made of the counterfeit Thing. 


12. The Statutes, which prohibit the counterfeiting of any one of theſe 
Seals, or the Sign Manual, are entirely ſilent as to the Uſe that may be 
made of the counterfeit Thing. | | 

13. In one Book of the beſt Authority the counterfeiting of an Impreſſi- H. H. p. c. 
on of any one of theſe Seals, or the Sign Manual, is, without ſaying any 184. 


Thing further, laid down to be High Treaſon. 


14. And in the Caſe of counterfeiting the King's Money, the counter- Bro. Treaſ. 


feiting has been holden to be High Treaſon, although the counterfeit pl. 27. 


3 Inſt. 16. 
1H. HFP. C. 


Money were not uttered. 
| | 214 1 Hawk. P. C. 42. 


15. It has been holden, that the counterfeiting of a Great Seal, which H HP. C. 


has not for ſome Time been made Uſe of, is High Treaſon. 177. 


16. At the Common Law a Miſuſe or an Abuſe of the Great Seal was in 

ſome Caſes High Treaſon. „ 
17. If the Chancellor had affixed the Great Seal to an Inſtrument with- z inst. 16,16. 

out the proper Warrant for ſo doing, this would at the Common Law haveH. P. C. (8. 
been High "Treaſon : Becauſe it was a Miſuſe of the Great Seal. | 

18. It a Man, after ſtealing or finding the Great Seal, had affixed it to 3 Inſt, 16. 
an Inſtrument, this, it being an Abuſe of the Great Seal by a Perſon who 
never had Authority to uſe it, would at the Common Law have been High 


bs OT 


19. But neither a Miſuſe nor an Abuſe of the Great Seal is ſince the 31nf. 1,16. 
25 Ed. 3. ft. 5. c. 2. High Treaſon ; becauſe there is not in either Caſe a H. P. C. 18. 
counterfeiting thereof. EE | | | | 


20. The 


0 W 5A i830 oWyr_ 

3 Inſt. 16. 20. The making of any Alteration in, or Addition to, what is contained 
| ay _ in an Inftrument, after the Great Seal has been thereto affixed, is not High 
| * nay Treaſon ; becauſe this is only an Abuſe of the Great Seal. 
zInſt. 18,16. 21. It is not for the fame Reaſon High Treaſon, to take the War, 
H. P. C. 18. which has been impreſſed with the Great Seal from one Inſtrument, and 


Kel. 80. . | 
pe Pang athx it to another, 


P. C484 | . | | | EE ne, 

3 Inſt. 1g, 22. An Intent, or an Attempt, to counterfeit one of the three Seals, or 
1 Hawk. the Sign Manual, is not High Treaſon ; for, as the Words of the Statute 
F. C. 41. are doth counterfeit, the Offence is not complete unleſs there be an aQual 

counterfeiting, | 5 „„ 5 

2 loſt. 16, 23. But if any one of theſe Seals or the Sign Manual has been counter- 
138. feited, every Perſon, who was aiding in or conſenting to the counterfeit- 
H. P. C. 14, ing, is guilty of High Treaſon ; inaſmuch as there can be no Acceſſary in 


8. = 
3 to. | High Treaſon, 


1 Hawk. P. C. 56, 41. 


(0 Ot counterfeiting oz diminiſhing the Money 
, J 1 


1. Dy the 25 Ed. 3. ſt. 5. c. 2. it is declared to be High Treaſon, If 
| © a Man doth counterfeit the King's Money.” 5 

2 Inſt. 8. 2. It is laid down, that the Words the King's Money, in this Clauſe, do 
— 2 only mean ſuch Gold and Silver Coins as are coined within the Realm. 

3. It ſeems from a late Tranſaction, that the counterfeiting of Money, 
after a Stop has been put to the Currency thereof, is not a counterfeiting 
within the Meaning of this Clauſe. 5 

4. The Currency of the Gold Coins called Broad Pieces was put a Stop 
to, by a Proclamation bearing Date the twenty-firſt Day of February One 
thouſand ſeven hundred and thirty-two; and by the ſame Proclamation 
the Collectors and Receivers of the Revenue Tax or Taxes were command- 
ed to receive ſuch broad Pieces, for and during the Space of one Year | 
from the Date thereof, at the Rate of four Pounds one Shilling per Ounce 
Troy, in all Payments on Account of the Revenue Tax or Taxes. 
5. By the 6 Gee. 2. c. 26. which Statute was made very ſoon after this 
Proclamation, it was enacted, That if any Perſon, ſhall on or before 
« the twenty-firſt Day of February One thouſand ſeven hundred and thirty- 
three, forge or counterfeit any of the Gold Coins called Broad Pieces, 
* every-ſuch Offender ſhall be adjudged guilty of High Treaſon.” 

6. This ſeems to be a legiſlative Declaration, that the forging or coun- 
terfeiting of the King's Money coined within the Realm, after a Stop is 
put to the Currency thereof, is not High Treaſon within the 25 Ed. 3. 
ft. 5. c. 2. for if it be ſo, there was no need to make it ſo in this particular 
Caſe by an expreſs Statute. | os . . 

1 Hawk. 7. A counterfeiting of the King's Money in Ireland, or in any other 
F. C. 33. Place ſubject to the Britiſß Crown, is a counterfeiting withing the Mean- 


ing of the 25 Ed. 3. ft. 5. c. 2. 
4 


T2640 M0 


8. If a Perſon, employed by the King in coining, coin Money of leſs 3loft. 


127 
16,17. 


Weight than it ought to be, or with more Alloy in it than there ought to Bro. Treat. 


id, „ 864-" | | | 
0 57 | £ : Mar. ft. 2. c. 6. it is enacted, That if any Perſon or 


« Perſons ſhall falſely forge and counterfeit any ſuch Coin of Gold or Sil- 
« yer, as is not the proper Coin of this Realm, and is or ſhall be current 
« within this Realm by the Conſent of the Queen, her Heirs or Succeſſors, 
every ſuch Offence ſhall be deemed and adjudged High Treaſon.” 


10. By a Clauſe in this Statute it is expreſsly enacted, That the 


« Counſellors, Procurers, Aiders and Abettors, of the Perſon or Perſons 
_ « guilty of the Offence thereby made High Treaſon, ſhall be deemed and 
« adjudged guilty of High Treaſon.” = En 
11, And there is in all ſubſequent Statutes, which make any Offence re- 
lating to Money High Treaſon, a Clauſe to the ſame Effect. | 
12. But all theſe. Clauſes ſeem to be rather ex abundanti Cautela or in 
Terrorem than ex Neceſfitate. | | 


= be, this is a Counterſeiting of the King's Money within the Meaning of the b. 
P. Cat. 


13. It was indeed holden in one old Caſe, that the receiving and aiding Dyer 296. 
of a Man after he had been guilty of counterfeiting the King's Money is not 82 
| | * Caſe. 


High Treaſon. 


Mich. 12El. 


14. But it is in divers Books laid down, that ſuch receiving and aiding 3 Jv: 138. 
does as well make the Perſon guilty thereof a Principal in this, as in any 416. 127, 
other Species of High Treaſon. | | 2 Hawk: 

5 | 35 | . 10. 

15. And it was reſolved at the Old-Bailey, by all the Judges preſent, Kel. 33. 
that the uttering of counterfeit Money, by a Perſon who knew the Clark's 


Counterfeiter thereof, is High Treaſon ; becauſe it is an aiding after the Caſe, 


"FR. 31 Aug. 


16. By the 5, Fl. c. 11. par. 2. it is enacted, © That, from and after 
the fifth Day of May next coming, clipping, waſhing, rounding or filing, 
“for wicked Lucre or Gain's Sake, of any of the proper Monies or Coins 
of this Realm or the Dominions thereof, or of the Montes or Coins of 
any other Realm, allowed to be current within this Realm or the Do- 
© minions thereof at this preſent ; or that hereafter ſhall be the lawful 


* Monies or Coins of this Realm or the Dominions thereof, or of any 


other Realm, and by Proclamation allowed to be current here by the 
“Queen's Majeſty her Heirs or Succeſſors; ſhall be taken, deemed and 
* adjudged by Virtue of this Act to be High Treaſon.” | 
| 17. By the 18 El. c. 1. par. 1. after reciting that, ſince the making of 
the Statute of the fifth Vear of her Majeſty's Reign, divers evil diſpoſed 
Perſons, knowing that the ſaid Law ought to be expounded ſtrictly accord- 
ing to the Words thereof, and that like Offences ought not by any Equity. 
to receive the like Puniſhments, have deviſed Arts for the diminiſhing of 
Monies and Coins, to the Loſs as well of her Majeſty as of her Subjects, it 
is enacted, That if any Perſon ſhall, from and after the fifth Day of May 
next coming, for wicked Lucre and Gain-ſake, by any Art, Way, or 
Means whatſoever, impair, diminiſh, falſiſy, ſcale or lighten, the proper 
«© Monies or Coins of this Realm or any the Dominions thereof, or the 
© Monies or Coins of any other Realm, allowed to be current at the Time 
* of the Offence committed within this Realm or any of the Dominions of 
the ſame, by the Proclamation of the Queen's Majefty, her Heirs or Suc- 
ceſſors; every ſuch Offence ſhall be taken, adjudged and deemed, to be 
“ High Treaſon.” 1 | 2 


18. By the 8 4 9 V 3. c. 26. par. 7. after reciting, that notwithſtand- 


ing the Laws in Force againſt counterſeiting the Monies and Coins of this 
Realm this Offence doth daily increaſe, it is enacted, That, from and 
| OE « ; after 


16 Car. 2. 


128 


& after the 15th Day of May One thouſand ſix hundred and ninety- ſeven, 


(h TR E A 8 O N. 


* no Smith, Engraver, Founder, or other Perſon or Perſons whatſoever 


(other than and except the Perſons employed or to be employed in or for 
* his Majeſty's Mint or Mints, in the Tower of London or elſewhere, and 


for the Uſe and Service of the ſaid Mints only; or Perſons lawfully 
* authorized by the Lords Commiſſioners of the Treaſury, or Lord High 
* Treaſurer, for the Time being) ſhall knowingly make or mend, or 


begin or proceed to make or mend, or aſſiſt in the making or mend- 
ing, of any Puncheon, Counter-Puncheon, Matrix, Stamp, Dye, 
* Pattern or Mould, of Steel, Iron, Silver or other Metal or Metals, or 
of Spaud, fine Founders Earth, Sand, or any other Materials whatſo- 


ever, in or upon which there ſhall be, or be made or impreſſed, or 
* which will make or impreſs, the Figure, Stamp, Reſemblance or Simi- 
** litude, of both or either of the Sides or Flats of any Gold or Silver 
* Coin current within this Kingdom; nor ſhall knowingly make or mend, 
or begin or proceed to make or mend, or aſſiſt in the making or mend- 
ing. of any Edger or Edging Tool, Inftrument or Engine, not of com- 


* mon Uſe in any Trade, but contrived for marking of Money round the | 
„ Edges with Letters, Grainings or other Marks or Figures, reſembling 


*© thoſe on the Edges of Money coined in his Majeſty's Mint, nor any Preſs 
for Coinage, nor any cutting Engine for cutting round Blanks by Force 
** of a Screw out of flatted Bars of Gold, Silver or other Metal; nor ſhall 
* knowingly buy or ſell, hide or conceal, or without lawful Authority or 
* ſufficient Excuſe for that Purpoſe knowingly have in his, her or their 
** Houſes, Cuſtody or Poſſeſſion, any ſuch Puncheon, Counter-Puncheon, 


** Matrix, Stamp, Dye, Edger, cutting Engine, or other Tool or Inſtru- 
ment, before mentioned; and if any Smith, Engraver, Founder or other 
„ Perſon or Perſons whatſoever, (other than and except as aforeſaid) 
* ſhall offend. in any of the Matters or Things aforeſaid, then all and 


every ſuch Offender and Offenders ſhall be and is and are hereby ad- 


, 


* judged to be guiity of High Treaſon.” 


* 


19. By par. 2. it is enacted, That if any Perſon or Perſons whatſo? 


* ever, from and after the ſaid fifteenth Day of May, ſhall, without lawful 


Authority for that Purpoſe, wittingly or knowingly convey or aſſiſt in con- 


*« yeyinz out of his Majeſty's Mint in the Toxwer of London, or out of any 
other of his Majeſty's Mint, any Puncheon, Counter-Puncheon, 
Matrix, Dye, Stamp, Edger, cutting Engine, Prefs or other Tool, 
** Engine or Iuſtrument, uſed for or about the coining Monies there, or 
any uſeful Part of ſuch Tools or Inſtruments, that then as well the 


** ſaid Perſon and Perſons ſo offending, as alſo all and every Perſon and 
| «6 P 


Per ſons knowingly receiving, hiding or concealing the ſame, ſhall be, 
and is and are hereby adjudged to be guilty of High Treaſon.” 


20. By par. 3. it is enacted, ** That if any Perſon or Perſons (other 
„ than the Perfons employed in his Majeſty's Mint or Mints, or ſuch as 
* thall have Authority from the Lords Commiſſioners of the Treaſury or 
*© the Lord High Treaſurer for the Time being) ſhall, after the ſaid fif- 
e teenth Day of May, mark on the Edges any of the current Coin of this 


„Kingdom; or if any. Perſon or Pertons whatſoever ſhall mark on the 
<* Edges any of the diminiſhed Coin of this Kingdom, or any counterfeit 


% Coin reſembling the Coin of this Kingdom, with Letters or Grainings, 


or other Marks or Figures, like unto thoſe on the Edges of Money 


* coined in his Majeſty's Mint; every ſuch Offence ſhall be and is hereby 


* adjudged to be High Treaſon.” 


21. By par. 4. it is enacted, · That if any Perſon or Perſons whatſoever, 
after the faid 15th Day of May, ſhall colour, gild or caſe over, with 


„Gold or Silver, or with any Waſh or Materials producing the Colour of 


Gold or Silver, any Coin reſembling any of the current Coin of this 
| | > EE Kingdom, 
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«« Kingdom, or any round Blanks of baſe Meal, or of coarſe Gold or | 

« Gilyer, of a fit Size and Figure to be coined into counterfeit milled Mo- 

« ney, reſembling any of the Gold or Silver Coin of this Kingdom; or if 

« any Perſon or Perſons ſhall gild over any Silver Blanks, of a fit Size to 


be coined into Pieces reſembling the current Gold Coin of this King- 
dom; all and every ſuch Perſon and Perſons ſo offending ſhall be, and 


« is and are hereby, adjudged to be guilty of High Treaſon.” 
22. By the 15 Geo. 2. c. 28. par. 1. it is enacted, © That if any Perſon 


% whatſoever ſhall, after the rwenty-ninth Day of September One thouſand 
„ ſeven hundred and forty-two, waſh, gild or colour, any of the lawful 


« gilver Coin called a Shilling or a Sixpence, or any counterfeit or falſe 


Shilling or Sixpence, or add to or alter the Impreſſion, or any Part of 


the Impreſſion, of either Side of ſuch lawful or counterfeit Shilling or 
« Sjxpence, with Intent to make ſuch Shilling reſemble, look like or paſs © 
« for, a Piece of lawtul Gold Coin called a Guinea ; or with Intent to 
« make ſuch Sixpence reſemble, look like or paſs for, a Piece of lawfu! 
„Gold Coin called a Half Guinea; or ſhall file, or any Ways alter, waſh 
« gr colour, any of the Braſs Montes called Halſpennies or Farthings, or 


* add to or alter the Impreſſion, or any Part of the Impreſſion, of either 


„Side of a Halfpenny or Farthing, with Intent to make a Halfpenny re- 
« ſemble, look like or paſs for, a lawful Shilling; or with Intent to make 


% Farthing reſemble, look like or paſs for a lawful Sixpence ; the Perſon 


« or Perſons ſo offending, in any of the Matters aforeſaid, ſhall be, and is 


« and are hereby, adjudged to be guilty of High Treaſon.” 
23. ſeems to have been always the better Opinion, that only Gold or 2 Inſt. 857. 


Silver Coins are the King's Money within the Meaning of the 25 Ed. 3.1 Hawk. 


Hs e „„ P. C. 42. 
24. Some Doubt ſeems formerly to have been entertained, whether the 1H. H. P. c. 


counterfeiting of Copper Money, made current by Proclamation, were not 211. 
High Treaſon. 


25. In order to remove all Doubt concerning this Matter, it is by the 


15 Geo. 2. c. 28. par. 6. declared, that the coining or counterfeiting any 
of the Copper Money of this Kingdom is only a Miſdemeanor.“ 


26. It has already been obſerved, that the counterfeiting of the Great Ante, p.12;. 
Seal is not High Treaſon, unleſs the Counterfeit Seal be like the true Great 
Seal. Ts „ 5 | | 

27. There ſeems to be equal Reaſon to hold, that the counterfeiting of 
Money is not High Treaſon, unleſs the counterfeit Money be like the true 


Money: For the Word Counterfeit implies a Likeneſs ; and if there be 


not a Likenefs, there is very little Danger of Impoſition or Fraud from the 


cCounterfeit Money. 


28. It is moreover ſaid in one Book, that it is a counterfeiting within H. H. F. C. 
the Meaning of the 25 Ed. 3. ft. 5. c. 2. although the counterfeit Money 215. 

be not exactly like the true Money; from whence it may fairly be infer- 

red, that a Likeneſs is neceſſary. 


29. And that Clauſe of the 25 Ed. 3. ft. 5. c. 2. which makes it High 


Treafon to bring counterfeit Money into the Realm, has in it theſe Words 


counterfeit to the Money of England, 5 | 
30. The counterfeiting of Money is High Treaſon, although the ſame Bro. Treaf. 


be not uttered ; for neither the 26 Ed. 3. ft. 5. c. 2. nor any other of the pl. 425 


Statutes docs make uttering a Part of the Offence. 1 H - F 


214. 1 Hawk. P. C. 42. 


51. The uttering of counterfeit Money was heretofore only a Miſde- H. p. C. 129. 


— 

meanot, although the Perſon, who uttered ſuch Money, knew it to be Kel. 33. 
ccunterfeit. 8 . i Hawk. 
: 32. Butt: . 42. 


— 


32. But by the 15 Geo. 2. c. 28. this Offence is in ſome Caſes made 
| Felony. V 55 . 


(K) Ok bringing counterfeit Money into the 


1. Dy the 28 Ed. 3. f. 5. c. 2. it is declared to be High Treaſon, 
| * If a Man bring falſe Money into this Realm, counterfeit to the 
© Money of England, as the Money called Luſhburgh, or other like to 
the ſaid Money of England, knowing the Money to be falſe, to mer- 
* chandize or make Payment, in Deceit of our Lord the King and of his 
People.“ | = 


2. By the 1 & 2 Pb, & Mar. c. 15 after reciting that many ill dif. 


poſed Perſons have of late brought into this Realm, from Parts beyond the 


Seas, forged and counterfeit Money, like to ſuch Coins of Gold and Silver 


of other Realms, as by the Conſent of the King and Queen our Sovereign 


Lord and Lady are allowed to be current within this Realm; and have 


uttered the ſame here by merchandizing and otherwiſe ; becauſe the faid 


ill diſpoſed Perſons have perceived, that there is not any ſufficient Law 
provided for the condign Puniſhment of Offenders in that Behalf, it is 
enacted, ©* That if any Perſon or Perſons, after the twentieth Day of Ja- 
* nuary next coming, ſhall bring from the Parts beyond the Sea into this 


Realm, or into any of the Dominions of the ſame, any ſuch falſe and 
© counterfeit Coin or Money, being current within this Realm as is afore- 


* faid, knowing the fame Coin or Money to be falſe or counterfeit, to the 
- * Intent to utter or make Payment with the ſame, within this Realm or 
any the Dominions of the fame, by merchandizing or otherwiſe ; that 


all and every ſuch Perſon or Perſons ſo offending ſhall be deemed and 
* adjudged to be Offenders in High Treaſon.” | | 


3. Bringing of counterfeit Money into the Realm is not within the 


Meaning of theſe Statutes, unleſs it be like either the Money of England, 
| or like ſuch Money of other Realms as is current within this Realm. 
1H. H. P.C. 4. But it is not neceffary, that the counterfeit Money ſhould be exactly 
x84, 214. like the true Money. „„ | Es 


3 Iaſt. 8. 5. The counterfeit Money muſt, in Order to conſtitute this Offence, 


H. P. C. 21. be brought from a foreign Nation, and not from any Place ſubject to 


+ Hawk. the Engliſb Crown; for, although every ſuch Place is to many Purpoſes 

F. C. 43. giſtint from the Realm, and conſequently a bringing into the Realm from 
ſuch a Place would be a bringing into the Realm within the Letter of the 
25 Ed. 3. ft. 5. c. 2. or the 1 F 2 Ph. & Mar, c. 11. the ConſtruQion 
has been, that the bringing of counterfeit Money from Ireland, or any Place 

ſubject to the Engliſh Crown, into England, is not ſuch a Bringing into 


the Realm, as is within the Meaning of either of theſe Statutes. 
3 Inſt 18. 6. It is laid down in one Book, that the bringing of counterfeit Money 


into the Realm from a foreign Nation is not High Treaſon ; unleſs there 


be a Merchandizing with, or a Payment of the Money. 


H. H. Pc. 7- In other Books it is laid down, that as an actual Merchandizing with : 


229, or Payment of the Money is not made Part of the Offence by the 25 Ed. 3. 


„ Hawk. f. 5 c. 2. or by the 1 2 Ph. & M. c. 11. the bringing of counterfeit | 
Money into the Realm, with an Intention to 22 there with' or make 


F. C. 43. | 
| Payment thereof, is High Treaſon ; and that the b 
— , ĩ˙• 


ringing of it in is Evi- 
1 | 8 | 8. The 


3 
+> 
N 
1 
13 
WE” 
wi 
427 7 
3 
8 
PE 
r 
. 
ar 
re I 
36 
"MY 
7 
3 
<p 
-- — I 
BRL, 
- > 
„ 
3 
2 — 
5 : 
* 
4 
== 
be - * 
* — 
© Ws 
I 3% 
„ 
3 . 
1 
1 
Mp 
453 
* 2 
243 3 
. 
SON” 
* 
2% 2 
$7 
- = 
5 
. 
ON 
* \ 
* * 
5 
Bs 
vi 
Fa 
3 
L588 
—IY 
28 
3 
"A 
"8 
”" 
WW 
622 
Va 
37M 
WK 
ED 
* 
2 


g. The former, however, ſeems to be the better Opinion. 

9. For in the 25 Ed. 3. ft. 2. c. 5. the Words are doth bring falſe Mo- 

ney into this Realm, counterfeit to the Money of England, to merchandize or 

make Payment; which ſeem to imply, that there may be a Bringing of coun- 
terfeit Money into the Realm, without an Intention to merchandize or make 
Payment; and if ſo, it would be a very hard Conſtruction to hold, that 

the Bringing in is in itſelf Evidence of ſuch Intention. | 

Ib. And in the 1 & 2 Ph. & M. c. 11. the Uttering of counterfeit Mo- 
ney, brought from a foreign Realm, Here by mercbandizing and otherwiſe 
is recited as Part of the Miſchief, which is by that Statute intended to be 


remedied, 1 


11. The uttering of counterfeit Money brought into the Realm from 23 lat. 18. 


H. P. C. 21. 


1 foreign Realm is not High Treaſon, unleſs it be uttered by the Perſon who, Hauk 


brought it in; the bringing of it into the Realm being only made High p. C. 43. 
Treaſon. | | | 


(L) Df flaying certain Officers, 


1. DV the 25 Ed. z. f. 5. c. 2. it is declared to be High Treaſon, © If 
Da Man ſlay the Chancellor, Treaſurer, or any juſtice of our 
« Lord the King of the one Bench or of the other, a Juſtice in Eyre or of 
« Afſize, and all other Juſtices aſſigned to hear and determine, being in 


their Places doing their Offices.“ mn” | 
2. The Conſtruction has been, that this Clauſe does not extend to any 3 Inſt, 18, 


Officers, except thoſe which are therein expreſsly mentioned, _ Ars 17. 
5 c : | | _ P. C. 47. 
3. It has been holden, that the wounding of one of the Officers men- 3 I9#: 18. 
tioned in this Clauſe, while he is in the Execution of his Office, is ot f n=" - ** 
High Treaſon, unleſs Death enſue. P. C. 41. 


4. By the 7 Ann. c. 21. par. 8. It is enacted, That if any Perſon 
e ſhall, after the firſt Day of July One thouſand ſeven hundred and nine, 
* ſlay any of the Lords of the Seſſion, or of the Lords of Juſticiary, ſit- 
* ting in Judgment in the Exerciſe of their Office within Scotland, the 
70 veg, thereof ſhall be conſtrued, adjudged and taken to be High 
FTreaſon.“ e | : 


es, 


() Df extolling oz maintaiuing the Power of 
e the See of Rome. 


I, B* the 5 El. c. 1. par. 2. it is enacted, That if any Perſon or 

** Perſons, inhabiting or reſident within this Realm, or within any 
© other Part of the Queen's Dominions, after the firſt Day of April One 
* thouſand five hundred and fixty-three, ſhall by Writing, Cyphering, 
** Printing, Preaching or Teaching, adviſedly and wittingly extol, maintain 
* or defend, the Authority, W or Power, of the Biſhop of Rome, 


Vor. V. - *£ heretofore 
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„ heretofore claimed, uſed or uſurped, within this Realm, or in an 

Country under the Queen's Obeyſance ; or by any Speech, open Deed 
* gr Act, adviſedly and wittingly attribute any ſuch Juriſdiction, Autho- 
s tity or Preheminence, to the ſaid See of Rome or to any Bifhop of the 
„ ſame, within this Realm, or in any the Queen's Dominions; that then 


„ Penalties, Pains and Forteiture, of the Statute of Premunire.” 
e ſuch Conviction and Attainder as is aforeſaid, do eftſoons commit, or 


and be thereof duly convicted and attainted, he ſhall for the ſecond Of- 
e fence forfeit and ſuffer as in Cafes of High Treaſon.” 


Dyer 232. 


Ibid. 


a2 Book of this Kind which was written beyond the Seas, bring it over, 
and ſecretly ſell it, and another, having read or heard the Contents there- 
of, commend it, they are both liable to the Penalties of this Statute. 


Ibid. 


Sav. 46. g 
Slade's Caſe.tute, and had received Judgment for the ſame, being aſked by Manwood 


 * Miniſter; and every Temporal Judge, Juſtice, Mayor, and every 
other Temporal Officer and Miniſter, and every other Perſon receiving 


| Pope's Juriſdiction within this Realm, and afterwards publiſh it, he is lia- 


he became guilty of adviſedly and wittingly maintaining the 


(N) Df refuſing a ſecond Time to take the Oath 


1. DY the 1 El. c. 1. par. 19. it is enacted, “ That every Archbiſhop, 
** neſs's Dominions, ſhall take the Oath of Supremacy therein ſet 


Office, which he hath ſolely at the Time of ſuch Refuſal.” 


any Univerſity, within this Realm or the Dominions to the ſame belong- 
ing; all Schoolmaſters or Teachers of Children; all Benchers, Readers, 


n 


« eyery ſuch Perſon or Perſons, fo offending, ſhall incur the Dangers, 
2. And by par. 10. it is enacted, © That if any ſuch Offender, after 


“ do the faid Offences, or any of them, in Manner and Form aforeſaid, 


3. It has been holden, that if a Man write a Book in Defence of the 


ble to the Penalties of this Statute.  _ 
4. It has been alſo holden, that if one Man, knowing the Purport of 


5. But if a Man, who has heard the Contents of ſuch a Book, do only 
buy and read it, he is not liable to the Penalties of this Statute. £1 
6. A Defendant, who had been convicted of an Offence againſt this Sta- 


Chief Baron, whether he were till of the ſame Opinion? Anſwered, that 
he was. It was holden at a Meeting of the Judges, that oy this Anſwer 


ope's Power 
a ſecond Time. VVV „ 
7. But two of the Judges were of Opinion, that theſe Words, which 
were ſpoken in Anſwer to a Queſtion put by the Chief Baron, did not 
amount to a maintaining of the Pope's Power adviſedly and wittingly a 
ſecond Time. . ” | | | 


_ of Supremacy, 


“ Bithop, and every other Eccleſiaſtical Perſon, Officer and 


your Highneſs's Fee or Wages, within this Realm or any your High- 


forth.“ | | 
2. By par. 20. it is enacted. That if any ſuch Perſon ſhall obſtinately 
** refuſe to take the ſame, he ſhall forfeit during his Life every Spiritual 
« Promotion, Benefice and Office, and every "Temporal Promotion and 
3. By the 5 EI. c. 1. par. 5. it is enacted, That all Perſons, who ſhall 
* rake Holy Orders, or who ſhall be promoted to any Degree of Learning in 


« Utter 


E „R SS 0 
e [ſtter Barriſters and Ancients, in any Houſe of Court; all principal Trea- 
44 ſurers, and ſuch as be of the Grand Company of every Inn of Chancery ; 
all Attorneys, Prothonotaries and Philazers ; all Sheriffs, Eſcheators and 
„ Feodaries ; and all other Perſons, which ſhall take upon them or be ad- 
« mitted to any Office in the Law; and all Officers and Miniſters of any 
Court whatſoever ; and every of them: Shall take the Oath of Supre- 
* premacy, ſet forth in the 1 El. c. 1. intituled, An Ad refloring 19 the Crown 
« the antient Juriſdiction over the Eflate Eccleſiaſtical und Spiritual, 
L and aboliſhing all foreign Powers repugnant to the ſame, before he ſha.l 
<« be admitted to take upon him to uſe, exerciſe, ſupply or occupy, any 
« ſuch Vocation, Office, Degree, Miniitry, Room or Service, in the open 
Court whereunto he ſhall belong; and if he ſhall not belong to any open 
« Court, then in an open Place before a convenient Aſſembly to witneſs 


« the ſame, and before ſuch Perſon or Perſons, as ſhall have Authority 


« by common Ule or otherwiſe to admit ſuch Perſon to ſuch Vocation, 
Office, Degree, Miniſtry, Room or Service; or elſe before ſuch Perſon 
or Perſons, as by the Queen's Highneſs, her Heirs or Succeſſors, by Com- 
6 miſſion under the Great Seal ſhall be named and aſſigned.” | | 
4. By far. 6, it is enacted, ** That every Archbiſhop and Biſhop ſhall 
c have Power to tender the ſaid Oath to every Spiritual and Eccleſiaſtical 
< Perſon within his Dioceſe.” „ h | | 
5. By par. 7. it is enacted, That the Lord Chancellor or Keeper of the 
<« Great Seal for the Time being ſhall and may, at all Times hereafter, di- 
rect a Commiſſion under the Great Seal to any Perſon or Perſons, giving 
* them thereby Authority to tender the faid Oath to ſuch Perſon or Perſons, 
as by the ſaid Commiſſion the ſaid Commiſſioners ſhall be authoriſed to 
tender the ſame unto,” 5 | 
6. By par. 8. it is enacted, That if any Perſon appointed or compella- 
&« ble by this Act, or by the Act made in the ſaid firſt Year, to take the 
* ſaid Oath, to whom the ſaid Oath by ſuch Commiſſion ſhall be appoint- 
ed to be tendered, ſhall at the 1ime of the faid Oath fo tendered refute 


«to take the ſame, the Party ſorefuſing ſhall incur the Dangers, Fenal- 


ties, Pains and Forfeitures, of the Statute of Premunire.” 

7. And by par. 11. it is enacted, ** That if any of the ſaid Perfons do, 
after the Space of three Months after the firſt Tender of the ſaid Oath, 
* the ſecond Time refuſe to take the ſame, in Form aforeſaid to be ten- 
„ dered, every ſuch Offender ſhall for the ſame ſecond Offence ſuffer the 
* ſame Pains, Judgment and Execution, as is uſed in Caſes of High 
« Treaſon.” = _ | | 

8. But by par, 17. it is provided. That this Act ſhall not extend to 
* compel any temporal Per ſon above the Degree of a Baron to take the 
.* taid Oath,” | 
9. And by par. 20. it is provided, That no Perfon ſhall be compelled, 


* by Virtue of this Act, to take the ſaid Oath at the ſecond Time of ten- 


* dering the ſame, except the ſane Perlon ſhall be an Ecclefiaftical Perſon, 
that ſhall have Charge, Cure or Office in the Church, or any Office or 
+ Miniſtry in any Eccleſiaſtical Court of this Realm; or ſuch Perſon as 
** ſhall wilfully refuſe to obſerve the Orders and Rites for Divine Service, 
** that be authorized to be uſed and obſerved in the Church of England, after 
that he ſhall be publickly admoniſhed by the Ordinary, or ſome of his 
Officers for Eccleſiaſtical Caſes, to keep and obſerve tae ſame ; or ſuch 
* Perſon as ſhall openly and adviſedly deprave by Words, Writings or open 
Facts, any of the Rites and Ceremonies authoiized to be uſed in the 
Church of England: or ſuch Perſon as ſhall fay or heat the private 
** Maſs prohibited by the Laws of this Realm.” | 
10. By the 1 J. & M. fl. 1. c. S. par. 2. all former Statutes, fo far as 
they concern the Oath of Supremacy, are tepealed, aud the ſaid Ouh is 


abrogated, _ | 
K 2 1 11. But 
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11. But by par. 2. it is enacted, That all Perſons (other than ſuch | 


« concerning whom Proviſion ſhall be made in this Act, or in any other AQ 
« of this Seſſion of Parliament) who ſhall hereafter be admitted into any 


Office or Employment, Ecclefiaſtical or Civil, or come into any Capacity, 


jn Reſpect or by Reaſon whereof they ſhould have been obliged, by any 


„ Statute, to take the ſaid abrogated Oath, ſhall take the Oaths by this 


Act required to be taken, in ſuch Manner, at ſuch Times, before ſuch 
« Perſons, and in ſuch Courts and Places, as they ought to have taken the 
e ſaid Oath in Caſe the ſame had not been abrogated : And that every ſuch 
« Perſon, who ſhall neglect or refuſe to take the ſame, ſhall incur and be 
<« [jable to the ſame Penalties, Forfeitures, Diſabilities and Incapacities, as 


aby any ſuch Statute were appointed for or upon Neglect or Refuſal to 


©« take the ſaid Oath,” Sg | | 

12. By this Statute every Perſon, who was before obliged to take the 
Oath of Supremacy, is obliged to take the Oaths by this AQ appointed to 
be taken; and is, in Caſe of Refuſal, rendered liable to the ſame Penalties, 
For feitures, Diſabilities and Incapacities, as he was before liable to, for 
refuſing to take the Oath of Supremacy. _ | | - 

13. But as it is not ſaid, that he ſhall ſuffer the ſame Pains, Judgment and 


Execution, as is uſed in Caſes of High Treaſon, which are the Words of 
the 5 Fliz. cap. 1. or that he ſhall ſuffer as in Caſes of High Treaſon, 
which are the Words generally made Uſe of in Statutes making Offences 
High Treaſon, it may be fairly inferred, that the refuſing a ſecond Time 

to take the Oath of Supremacy has not, ſince the making of the 1 IF. & 


M. ft. I. c. 8. been High Treaſon, 


14. It is moreover provided by the 5 E.. c. 2. par. 10. That this 


Act, or any Thing therein contained, or any Attainder to be had by 
_«« Virtue of this Act, ſhall not extend to make any Corruption of Blood, 
* the difinheriting of any Heir, Forfeiture of Dower, nor to the Prejudice 
of the Right or Title of any Perſon or Perſons, other than the Right or 
Title of the Offender or Offenders, during his or their natural Lives 


*« only.” 8 5 SE | 
bat there is not ſuch a Proviſion in the 1 V. M. f. 1. cap. 8. 
16. The Conſequence would be, that, if a ſecond Refuſal to take the 


Oaths by the latter Act required to be taken in Lieu of the abrogated Oath 
of Supremacy were at this Day High Treaſon, the Puniſhment of ſuch 
Offence would be more ſevere, than it was before the making of the 


1 . & M. Pt. 1. c. 8. which is contrary to the Spirit of that Statute, and 


of the Time in which it was made. 


(o) Df putting a Popiſh Bull in Ure. 
1. Y the 13 FEliz c. 2. par. 3. it is enacted, That if any Perſon 


| {© ſhall obtain from the Biſhop of Rome, or any of his Succeſſors, 
* any Bull, Writing or Inſtrument ; or ſhall publiſh or put in Ure any ſuch 


* Bull, Writing or Inſtrument ; that every ſuch Offence ſhall be deemed 


and adjudged to be High Treaſon.” 8 
2. By the ſame par. it is enacted, That the Procurers, Abettors and 


Counſellors, to the committing of the ſaid Offences, ſhall ſuffer as in 
Caſes of High Treaſon “ ö c 


3. And 
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3. And by par. Ait is enacted, That every Aider, Comforter or 
„Maintainer, of any Offencer againſt this AR, after the committing of 


8 any of the ſaid Offences, ſhall incur the Pains and Penalties of the Sta- 
u tute of Pramunire.” | | 


* _—_ 


A 


_—_—— 


( Of reconciling any Perſon, oz beingreconciled, 


to the See of Rome. 


1. Y the 23 Eliz. c. 1. par. 1. after reciting that ſince the Statnte 
- B made in the thirteenth Year of the Reign of the Queen, for prevent- 


ing the putting of Popiſh Bulls in Ure, divers evil-affeted Perſons have 
practiſed other Means than by Bulls, to withdraw the Queen's Subjects 


” from their natural Obedience to her Majeſly, to obey the uſurped Authority 
of the See of Rome, it is enacted, I bat if any Perſon ſhall have or pretend 


« to have Power, or ſhall by any Means put in Practice, to abſolve, per- 


e ſyade or withdraw, any of the Queen's Subjects, or any within her 


&« Realms, from their natural Obedience to her Majeſty ; or to withdraw 
« any of them, for that Intent, from the Religion now eſtabliſhed to the 
% Romiſh Religion; or to move any of them, to promiſe any Obedience to 


"2 any pretended Authority of the See of Rome, or of any other Prince, 


« State or Potentate, to be had or uſed within her Dominions ; or ſhall do 
« any overt Act, for that Intent or Purpoſe ; that then every ſuch Perſon 
« ſhall ſuffer as in Caſes of High Treaſon.” 5 

2. And by the ſame par. it is ebacted, That if any Perſon ſhall by any 
“Means be willingly abſolved or withdrawn as aforeſaid, or willingly be 
* reconciled, or ſhall promiſe any Obedience to ſuch pretended Authority, 


Prince, State or Potentate, as is aforeſaid, that then every ſuch Perſon 


„ ſhall ſuffer as in Caſes of High Treaſon,” 
3. By the ſame par. it is enacted, That the Procurers and Coun- 


I fellors unto any of theſe Offences ſhall ſuffer as in Caſes of High 


Treas,” EE | 
4. And by par. 3. it is enacted, © That any Perſon, who ſhall wittingly 


* be Aider or Maintainer of any Perſon fo offending, knowing the ſame, 
** ſhall ſuffer as in Caſes of Miſpriſion of High Treaſon.“ 
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5. It has been holden, that the bare pretending to abſolve a Subject from Sav. 3. pl. g. 
his natural Allegiance, without an actual perſuading him to withdraw the Campion's 


fame; and that the actual perſuading of a Subject to withdraw his natu- Cale. 


ral Allegiance, without pretending to a Power of abſolving him, are both 
High Treaſons within the Meaning of this Statute, _ 

6. By the 3 Ja 1. cap. 4. par. 22. it is enacted, That if any Perſon 
'* ſhall, either upon the Seas or beyond the Seas, or in any other Place 
* within the Dominions of the King's Majeſty, his Heirs or Succeſſors, 
put in Practice to abſolve, perſuade or withdraw any of the Subjects of 


© the King's Majeſty, or of his Heirs and Succeſſors, from their natural 
Obedience to his Majeſty, his Heirs or Succeſſors; or to reconcile them 


to the See of Rome ; or to move them, or any of them, to promiſe 


Obedience to any pretended Authority of the See of Rome, or to any 


other Prince, State or Potentate; that then every ſuch Perſon ſhall 
** ſuffer as in Caſes of High Treaſon,” _ ; 


7. And 


16 
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7. And by par, 23. it is enacted, . That if any fuch Perſon as aforeſaid 
% {hall be, either upon the Sea or beyond the Seas, or in any other Place, 


„within the Dominions of the King's Majeſty, his Heirs or Succeſſors, 


« willingly abſolved, or withdrawn, as aforeſaid; or willingly reconciled 
„ot ſhall promiſe Obedience to any ſuch pretended Authority, Prince, 
« State or Potentate ; that every ſuch Perſon ſhall ſuffer as in Caſes of 
„High Treaſon.” | . 13 TOO | 

8. But by par. 24. it is provided, That this laſt Clauſe ſhall not extend 
to any Perſon whatſoever, who ſhall be reconciled to the See of Rome 


as aforeſaid (for and touching the Point of being reconciled only) that 


« ſhall return into this Realm, and within fix Days after ſuch Return, 
„before the Biſhop of the Dioceſe, or two Juſtices of the Peace jointly 
or ſeverally of the County where he ſhall arrive, ſubmit himſelf to 
„his Majeſty and his Laws; and take the Oath of Supremacy, ſet forth 
„by an Act made in the firſt Year of the Reign of the late Queen 


« Elizabeth, and alſo the Oath of Allegiance before ſet forth in this - 


66 Act 2 She ne | | | 5 ; | | 
9. By the 1 1//.f9 M. flat. 1. cap. 8. par. 2. All Statutes, ſo far as they 

concern the Oath of Supremacy, are repealed, and the ſaid Oath is 

abrogated. * . 


10. A Perſon, who has been reconciled to the See of Rome, is, by the 


| Abrogation of the Oath of Supremacy ſet forth by the Act made in the firſt 


Year of Queen Elizabeth, prevented from complyiag literally with the 
Terms of the Proviſo contained in the 3 Fa. 1. c. 4. par. 24 

11. There could ſcarce have been a Doubt, that the taking of the Oaths, 
required by the 1 W. & M. ft. 5. c. 8. to be taken in the Room of the 
Oaths of Supremacy thereby abrogated, would at this Day anſwer every 


Purpoſe, which the taking of the abrogated Oath would heretofore have 


done. 


12, But to remove all Poſſibility of Doubt as to this Matter, it is by ehe 

1 V. & H. t. 1. c. 8. par. 4. enacted, That all Perſons (other than 
„ ſuch concerning whom Proviſion ſhall be made in this Act, or in any 
b gther Act of this Seſſion of Parliament) who ſhall hereafter come into 
any Capacity, in Reſpect or by Reaſon whereof they would have been 
«© obliged by the ſaid Statutes to take the ſaid 3 Oath, ſhall take 


e the Oaths required by this Act to be taken, in ſuch Manner, at ſuch 


„Times, before ſuch Perſons, and in ſuch Places, as they ought to 
«© Fave taken the ſaid abrogated Oath, in Caſe the fame had not been 


«* abrogated.” 


— 


— _- * 


EN > * 


1. TD the 27 Elis. cap. 2. par zi it is enacted, That it ſhall not be 
| LI © lawful for any ſeſuit, Seminary Prieſt or other Prieſt, Deacon 
or Religious or Eccleſiaſtical Perfon' whatſoever, being born within this 

Realm or any other her Highneſs's Dominions, hereafter to be made, 
* ordained or profeſſed, by any Authority or Juriſdiction derived, chal- 


** lenged or pretended, from the See of Rome, by or of what Name, Title, 


© or Degree, ſoever the ſame ſhall be called or known, to come into, be 
or remain, in any Part of this Realm or any other her Highneſs's Domi- 
** nions, oti.er than in ſuch ſpecial Caſes, and upon ſuch ſpecial Occaſions 

: . 3 5 66 only, | 
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1 Submiſſion, but the ſame ſhall be void.” 


by a Storm into England and immediately apprehended, he is not guilty of 
High Treaſon ; for his Deſign was to go into Ireland ; and ſuch Perſon can 


| TRE A £60. 

« only, and for ſuch Time only, as is expreſſed in this Act; and if he do, 
« that then every Perfon fo offending ſhall ſuffer as in Caſes of High 
«Treaſon: : > | 


2. But by par 10, it is provided.“ That this Act ſhall not extend to 


« any ſuch Religious or Eccleſiaſtical Perſon before mentioned, as ſhall 


within three Days, after he ſhall come into this Realm or any other her 


« Highneſs's Dominions, ſubmit himſelf to ſoine Archbiſhop or Biſhop of 
« this Realm, or to ſome Juſtice of the Peace within the County where 
« he ſhall arrive and land, and do thereupon truly and fincerely, before 


the ſame Archbiſhop, Biſhop or Juſtice of the Peace, take the Oath of 
« Supremacy ſet forth in an Act made in the firſt Year of her Highneſs's 


„Reign, and by Writing under his Hand confeſs and acknowledge, and 
« from thenceforth continue, his due Obedience to her Majeſty's Laws, 
« Statutes and Ordinances, made or to be made in Cauſes of Religion.” 

3. It is however by par. 16. provided, That if any Perſon, ſubmit- 


« ting himſelf as aforeſaid, do at any Time, within the Space of ten Years 
after ſuch Submiſſion, come within ten Miles of ſuch Place where her 


« Majeſty ſhall be, without ſpecial Licence from her Majeſty in Writing 
« under her Hand; that then fuch Perſon ſhall take no Benefit of his ſaid 
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. It has been holden, that if a Perſon, who comes within the Deſcrip- Raym. 377. 
tion of this Statute, being in a Ship with Deſign to go to Ireland, be driven Occalian's 


never be ſaid to come into, be or remain, in England within the 
Meaning of this Statute ; becauſe it happened, that he was forced into 


England by the Act of God, and was agaiatt his Will detained there as. a 


Priſoner, 25 1 | 
5. By the 27 Elis. cap. 2. par. 5. it is enafted, “ That if any of her 


of Majeſty's Subjects, not being ſuch a religious or Eccleſiaſtical Perſon as 


is in this Act before mentioned, who hereafter ſhall be of or brought up 


in any College of Jeſuits or Seminary already erected and ordained, or 
« hereafter to be erected and ordained; in the Parts beyond the Seas, or 


* out of this Realm in any foreign Parts, ſhall not, within ſix Months 


 * next after Proclamation made in that Behalf in the City of London under 


the Great Seal of England, return into this Realm, and within two 


© Days next after ſuch Return, before the Biſhop of the Dioceſe or two 


« Juſtices of the Peace of the County where he ſhall arrive, ſubmit him- 
* ſelf to her Majeſty and her Laws, and take the Oath of Supremacy let 
forth in an Act made in the firſt Year of her Reign; that then every 
* ſuch Perſon, who ſhall otherwiſe return, come into, or be in this 
Realm, or in any other her Highneſs's Dominions, ror ſuch Offence of 
returning into, or being in the Realm, or any other her Highneſs's Do- 
* minions, without Submiſſion as aforeſaid, thall ſuffer as in Caſes of 
High Treaſon.” | | 

6. By the 1 . & M. flat. 1. cap. 8. All Statutes, fo far as they con- 


cern the Oath of Supremacy, are repealed, and the faid Oath is abro- 
_ gated. | 


7. But as it has been before obſerved, in the Caſe of bein 
the See of Rome, the taking of the Oaths, required by the 1 . & Al. 


tat. 1. cap. 8. to be taken in Lieu of the Oaths of Supremacy and Alle- 
_ grance thereby abrogated, does at this Day anſwer every Purpoſe, which 
the taking the Oath of Supremacy would heretoſote have done, 


Caſe. 
1 Hawk. 45. 


g reconciled to Ante 


Ot 
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(R) Df venying the Power of Parliament to limit 


ucceſſion of the Crown. 


1. Dy the 6 Ann. cap. 7. par. 1. it is enacted, That if any Perſon 

or Perſons ſhall maliciouſly, adviſedly and directly, by Writing 
or Printing, maintain and affirm, that the Kings or Queens of this 
„% Realm, with and by the Authority of Parliament, are not able to 
% make Laws and Statutes, of ſufficient Force and Validity to limit and 
bind the Crown, and the Deſcent, Limitation, Inheritance and Govern- 


0 menr thereof; every ſuch Perſon or Perſons ſhall ſuffer as in Caſes of 


« High Treaſon.” 


(5) Ok affirming that a Perſon, not in the Sut⸗ 
_ cefſion as by Law eſtabliſhed, hath any Right 


to the Crown, 


1. D the 6 Ann. cap. 7. par. 1. it is enacted, © That if any Perſon or 

“ Perſons ſhall maliciouſly, adviſedly and directly, by Writing or 
“ Printing, maintain and affirm, that our Sovereign Lady the Queen, is 
4 not the Jawful or rightful Queen of theſe Realms; or that the pretended 
% Prince of Hales, who now ſtiles himſelf King of Great Britain, or King 
„of England by the Name of James the Third, or King of Scotland by the 


Name of James the Eighth, hath any Right or Title to. the Crown of 


I theſe Realms, or that any other Perſon or Perſons hath or have any 
Right or Title to the ſame, otherwiſe than according to an Act of Par- 
* liament, made in England in the firſt Year of the Reign of their late 
Majeſties King William and Queen Mary of ever bleſſed and glorious 

«© Memory, intituled, An Ad declaring the Rights and Liberties of the 
 * Subjedt, and ſeltling the Succeſſion of the Crown ; and one other AQ, 


* made in England in the twelfth Year of the Reign of his faid late Ma- 


jeſty King William the Third, intituled, An Ad for the further Limita- 
tion of the Crown, and better ſecuring the Rights and Liberties of the 
Fut ect; and the Acts lately made in England and Scotlund mutually for 


the Union of the Kingdoms ; every ſuch Perſon ſhall ſuffer as in Caſes 


of High Treaſon.” 


(T) Df 
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(T) Of endeavouring to hinder the Perſon, nert in 
the Succeſſion as by Law eſtabliſhed, from ſuc- 
ceeding to the Crown. | 3 


i. By the 1 Ann. flat. 2. cap. 17. par. 3. it is enacted. That if any 
oh « Perſon or Perſons ſhall endeavour to deprive or hinder any Per- 
4e ſon, who ſhall be next in Succeſſion to the Crown, according to the 
« [imitations in an Act, intituled, An A declaring the Rights und Liber- 
« ties of the Subject, and ſettling the &. ucceſſion of the Crown ; and accord- 
ing to one other Act, intituled, An Act for the further Limitation of the 
ce Crown, and better ſecuring the Rights and Liberties of the Subject, from 
« ſucceeding after the Deceaſe of her Majeſty to the Imperial Crown of 
« this Realm, and the Dominions and Territories thereunto belonging, ac- 


„ maliciouſly, adviſedly and directly, ſhall attempt by any overt Act or 
« Deed, every ſuch Offence ſhall be adjudged High Treaſon.” 


(U) Df coneſponding with the Pꝛetender, oz one 
Ros of his Sons, 


1. DV the 1 3 W. z. cap. 3. it is enacted, That if any of the Subjects 
of the Crown of England ſhall, within this Realm or without, 
&« hold, entertain or keep, any Intelligence or Correſpondence, in Perſon, 


« Perſon to be ſo employed; or ſhall by Bill of Exchange, or otherwiſe, 
„ remit or pay any Sum or Sums of Money for the Uſe or Service of the 


« Uſe or Service; ſuch Perſon ſo offending ſhall be taken, deemed and 
„ adjudged to be guilty of High Treaſon.” 

2. By the 17 Geo. 2, cap. 39. par. 1. after reciting, that the eldeſt Son 
of the Pretender is lately arrived in the French Dominions, and hath been 
received and encouraged by the French King, it is enacted, That if any 

of the Subjects of the Crown of Great Britain ſhall, within this Realm 
or without, hold, entertain or keep, any Intelligence or Correſpondence, 
in Perſon, or by Letters, Meſſages or otherwiſe, with the eldeſt or any 
other Son or Sons of the ſaid Pretender, or with either or any of them, 
or with any Perſon or Perſons employed by the ſaid eldeſt, or other Son 
or Sons of the ſaid Pretender, or by either or any of them, knowing ſuch 


© remit or pay any Sum or Sums of Money for the Uſe or Service of the 


“ ſon ſo offending ſhall be taken, deemed and adjudged, to be guilty of 
High Treaſon,” Bo | 


() Df 


% cording to the Limitations in the before mentioned Acts; and the ſame 


&« or by Letters, Meſſages or otherwiſe, with the pretended Prince of 
%% Wales, or with any Perſon or Perſons employed by him, knowing ſuch 


« ſaid pretended Prince of Hales, knowing ſuch Money to be for ſuch 


_ « Perſon to be ſo employed; or ſhall by Bill of Exchange, or otherwiſe, 


* ſard eldeſt, or other Son or Sons of the ſaid Pretender, or of either or any 
* of them, knowing ſuch Money to be for ſuch Uſe or Service; ſuch Per- 
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(W) Ok coneſponding oꝛ treating with a Rebel oz 
tt .. nem. - 


1. V the 2 £9 3 Ann. cap, 20. par. 34. after reciting, that there is not 
any effectual Proviſion made, for the Government of her Majeſty', 

Land Forces out of the Realm of England and Ireland, it is enacted, 
„That if any Officer or Soldier in her Majeſty's Army ſhall, either upon 
Land out of England, or upon the Sea, hold Correſpondence with any 

| Rebel or Enemy of her Majeſty, or give them Advice or Intelligence, 
seither by Letters, Meſſages, Signs or Tokens, or in any Way whatſo- 
ever, or ſhall treat with ſuch Rebels or Enemies, or enter into any Con- 

« dition with them, without her Majeſty's Licence, or Licence of the 
General, Lieutenant-General or Chief Commander, that then every 
4 Perſon fo offending ſhall ſuffer as in Caſes of High Treaſon.” 


* a — 2 — 
* 


0 Df Petit Treaſon in the general. 


Z Toft. 20. 1. IV ERs Offences were heretofore Petit Treaſon, which are not ſo 
1 Hawk. at this Day; as Piracy by a Subject; a Diſcovery of the Kings 
4 C. 57, Countel by one of the Grand Jurors; an Attempt by a Wife to kill her 


: Huſband. 5 „ | | | 
2. By the 25 Ed. 3. flat. 5. cap. 2. after declaring the ſlaying of a 
Mlaſter by his Servant, the ſlaying of a Huſband by his Wife, and the 
Naying of a Prelate by an Eccleſiaſtick, who oweth Faith and Obedience 
to the Prelate, to be Treaſons, it is declared, That becauſe many other 
« Caſes of the like Treaſon may happen in Time to come, which a Man 
cannot think of or declare at preſent, if any other Caſe, ſuppoſed to be 
\«« Treaſon, which is not ſpecified above, doth hereafter happen before any 
one of the Juſtices, ſuch Juſtice ſhall not proceed to Judgment of Trea- 
_** ſon, until the Cale be laid before the King in Parliament, and it is de- 
* clared, whether it ought to be adjudged a Freaſon or other Felony.” | 
3. Ir does not appear, that any Offence was, in Conſequence of the 
Power given by this Clauſe, declared in Parliament to be Petit Treaſon. 
4 And by the 1 Mar. flat. 1. cap. 1. par. 3. it is enacted, ** That no 
Act or Offence ſhall be taken, had, deemed or adjudged, to be Petit 
*« Treaion, but only ſuch as be declared and expreſſed to be Petit Treaſon, 
in or by the Act of Parliament, made in the twenty-fifth Year of the 
Reign of the moſt noble King of famous Memory Edward the Third, 
touching or concerning Treaſons or the Declarations of Treaſons.“ 
5. As no Offence has been by any Statute ſubſequent to the 1 M. f. 1. 
c. 1. made Petit Treaſon, it follows, that no Offence is at this Day Petit 
Treaſon, unleſs it be one of thoſe, which is by the 25 Ed. 3. fl. 5. cap. 2. 
declared to be fo. Wo 1 | 
Plowd, 86, 6. No Offence is ta be adjudged Petit Treaſon, unleſs it be clearly and 
F without Argument or Inference within the Meaning of the 25 Ed. 3. ft. 5. 
© 1. l. 1. 2. for a Statute declaring an Offence to be Treaſon ought not to be ex- 
tended by Equity. | . 1 : 


7. As 


28 


{ 
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As Petit Treaſon implies Murder, it follows, that if the killing of H. P. C. 24. 
a Maſter, Huſband or Prelate be not attended with ſuch Circumſtances, gg 
ould have made it Murder in the Caſe of killing any other Perſon, the * 88. 
Offence is not Petit Treaſon. | . | BD. | 
8. If upon an Indiftment for Petit Treaſon the killing appear to have 1H. H. P.C. 
been upon ſuch ſudden Provocation, that the Offence would, in Caſe the 378. 
killing had been by a Stranger to the Perſon killed, have amounted only 
to Manſlaughter, the Jury may find the Offender guilty of Manſlaughter 


only. 5 | | | | " 
5 3 There may be an Acceſſary, either before or after the Fact in Petit 3 Ioft. 26, 


Treaſon. | i 111, 138. 
10. At the Common Law an Acceſſary to Petit Treaſon, either before 
or after the Fact, was intitled to the Benefit of the Clergy. _ | 
11. But by the 4 U 5 Phil. & Mar. cap. 4. par. 1. the Benefit of the 


| Clergy is taken away from an Acceſſary before the Fact, it being thereby 
enacted, * That if any Perſon ſhall maliciouſſy command, hire or coun- 


« ſel, any Perſon to commit any Petit Treaſon, every ſuch Offender ſhall 


5 not have the Benefit of Clergy.” | : 
12. The Diſtinction of High and Petit Treaſon did never exiſt in the Law 


of Scotland: For every Offence, which was by the Law of England Petit 


Treaſon, was by the Law of Scotland T reaton. | 

13. At this Day an Offence, which is in England Petit Treaſon, is in 
Scotland only a capital Offence : It being by the 7 Ann. cap. 21. par. 7. 
enacted, ** That Murder under Truſt, which was by the Law of Scotland 
« 'Treaſon, ſhall for the Time to come be only adjudged and deemed to 


be a capital Offence,” 


(Y) Df flaying a Þusband by his Wife. 


3. TT is by the 25 Ed. 3. flat. 5. cap. 2. declared to be Petit Treaſon, 
„When a Wife ſlayeth her Haſband.” _ 
2. If A. who is married to B. do during the Life of B. marry C. the H. H. P. c. 
latter Woman, although ſhe be to ſome Purpoſes a Wife de facto, is not 381. 
a Wife within the Meaning of this Statute ; becauſe the ſecond Marriage 
was ipſo facto void. 3 55 
3. If a Woman, after having been divorced Cauſa adulterii wel ſæ vi- Ibid. 


tiæ, murder the Man from whom ſhe is divorced, this is Petit Treaſon : 


For, as a Divorce for either of theſe Cauſes does not diſſolve the Mar- 
riage, ſhe continues to be a Wife. | 

4. But a Woman, who has been divorced Cauſa conſanguinitatis wellbid, 
præcontractus, cannot be guilty of Petit Treaſon : Becauſe the Marriage is 
diſſolved by a Divorce for either of theſe Cauſes, 

5. If a Wife and a Stranger are both Principals in the Murder of her 3 laſt. 20. 


Huſband, the Wife is guilty of Petit Treaſon ; but the Stranger is only H. P. C. 25. 
- | I 


Hawk, 


| guilty of Murder. Nr 


6. If a Wife, who has procured a Stranger to murder her Huſband, yy, 91. 
be by Agreement with the Stranger in the Houſe wherein the Murder is H. P. C. 2;. 


committed, the Wife, although ſhe were not in the Room at the Time Hawk. 


of committing it, is guilty of Petit Treaſon : For as the Stranger is P. C. 88, 
in ſuch Caſe encouraged, by the Expectation of having her immediate 
ö | 1 5 Aſſiſtance 
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Aſſiſtance i in Caſe the ſame ſhould be wanted, to commit the Murder, ſhe 
is in Judgment of Law as much a Principal, as if ſhe ftood by with , 
Weapon in her Hand ready to aſſiſt. 


3 Inft, 20. +, If a Wife have procured a Servant to murder his Maſter, ſhe, al. 


H. P. C. 28. though the Fact be * in 3 Abſence, i is an Acceſſary to Petit 


p. 2 8. Treaſon. 


bg 20, 8. But if a Wife, who * procured a PEER to meer her Huſbang, | 


II Pp. C. 24 be abſent when the Fact is perpetrated, ſhe is only an Acceſſary to Mur- 
45 


Hh, H. P. C. e ee Naturam 28 Frincipalis. 
379 
1 Hawk. P. C. £8. 


1 Hawk. 9. If a Wife murder her Huſband by the 6 of a Stranger 
P. C. 88. the Stranger i is an Acceſſary to Fetit Treaſon. 


(Z) Ot daping a Walter by bis Servant, 


Y the 25 Ed. 3. flat. 5. cap. 2. it is declared to be Petit Treaſon, 
When a Servant ſlayeth his Maſter.” 


3 Inſt. 20, 2. The Murder of his Miſtreſs, or of his Maſter's Wife, by a Servant, | 


Plowd. 86. has been adjudged Petit Treaſon ; for although neither of theſe Caſes is 


i Hawk. within the Letter of the Statute, both of them are clearly within the 


PORE Meaning thereof; inaſmuch as the Word Maſter ſignifies any Perſon, to 


| whom another ſtands related as Servant. 

Plowd. 86. 3. If a Child murder his Father or Mother, this, although it be a much 
3 loft. 20, more heinous Offence, is not Petit Treaſon: Becauſe it is not a Caſe pro- 
11 P. 12 10 vided againſt by this Clauſe; and the Judges are reſtrained by another 
| Hawk, Clauſe in the 25 Ed. 3. ft. 5. cap. 2. from interpreting this nee a ſimili, 


P. C. 87. or a e ad Majus. 


3 Inſt. 20. 5 But if a Child, who rer his Father or Mother for Meat, Drink, : 


irs *4- Clothes or Wages, murder his Father or Mothers this is Petit Treaſon; 
5. C. 37. for ſuch Child is to be conſidered as a Servant. | | 


Bio. Coron, 5. A Sd rant; after having quitted his Service a Year, murdered the 
116, Perſon who had been his Maſter. This was adjudged to be Petit Trea- 


gf _—_ 91 ſon; becauſe it appeared, that the Murder was in Conſequence of Malice 


H. P. C. 23. conceived againſt the Maſter, while the n was in his dervice. 


1 Hawk, 
P. C. 88. 


6. It has been already ſhewn, i in treating of that 3 of Petit Trea- 


fon which conſiſts in the Naying of a Huſband by his Wife, in what Caſes 
the Wife is a Principal in, or an Acceſſary to, Petit Treaſon, or a Principal 
hav or an Acceſſar to, Murder. 

. It is in this Place ſufficient to ſay, without repeating what 3 is there 


Faid, that any Circumſtance, which would in the Caſe of ſlaying a Huſband 


by his Wife have made her ſo, does in the Caſe of ſlaying a Maſter by 
his Servant make the Servant a Principal in, or an Acceſſary to, Petit 
Treaſon, or a Principal in, or an Acceſſary to, ureter | 


(Aa) Df 


der: For the Principal is only guilty of Murder; and hs Maxim is, that 


* 
bs 
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Aa) Of llaping a Pꝛelate by an Eccleſiaſtick, 

8 * oweth Faith and Obedience to the Pꝛe⸗ 
late. 1 1 


. DV the 25 Ed. 3. fat. 5. cap. 2. it is declared to be Petit Treaſon, 
5 % When a Man, ſecular or religious, ſlayeth his Prelate, to whom 
© he oweth Faith and Obedience.” | | 

2. If an Eccleſiaſtick, who enjoys a Benefice in the Dioceſe of A. withiniH. H. P. C. 
the Province of B. murder the Archbiſhop of the Province of B. this, 381. 
although the Archbiſhop be not the immediate Superior of ſuch Eccleſi- 
tick, ſeems to be Petit Treaſon. | | 
2. If an Eccleſiaſtick hold two Benefices in two Dioceſes, it is Petit Ibid. 
Treaſon to murder the Biſhop of either Dioceſe ; becauſe a canonical 
Obedience is due to the Biſhops of both Dioceſes. | 
4. It is laid down, that if an Eccleſiaſtick ſlay the Biſhop who ordained Ibid. 
him, this is Petit Treaſon, although he do not enjoy a Benefice or Cure 
of Souls within the Dioceſe of ſuch Biſhop ; becauſe he promiſed at his 
Ordination a canonical Obedience to him. | 
5. It has been already ſhewn, in treating of that Species of Petit Trea- 
ſon which conſiſts in the ſlaying of a Huſband by his Wife, in what Caſes 


= the Wife is a Principal in, or an Acceſlary to, Petit Treaſon, or a Principal 


in, or an Acceſſary to, Murder. 
6. It is in this Place ſufficient to ſay, without repeating what is there 
ſaid, that any Circuwſtance, which would in the Caſe of flaying a Huſband. 
by his Wife have made her ſo, does in the Caſe of ſlaying a Prelate by an 
Ecclefiaſtick who owes Faith and Obedience to him, make the Eccleſiaſtick 
a Principal in, or an Acceſſary to, Petit Treaſon, or a Principal in, or an 
Acceſſary to, Murder. | | 


ws * nnn... 


(Bd) Df the Jndittment of Treaſon. 


I; is in the general true, that Grand Jurors can only inquire ofg.p C. 204. 
ſuch Offences, as ariſe within the County for which they are te- 1 
h•6„ | . | 
2. But by the 28 Hen. 8. cap. 15. par: 1. it is enacted, That all Trea- 
e ſons, hereafter to be committed in or upon the Sea, or in any Place 
where the Admiral or Admirals have or pretend to have Juriſdiction, 
** ſhall be inquired of in ſuch Shires and Places in the Realm, as ſhall be 
limited by the King's Commiſſion to be directed for the ſame, in like 
„Form and Condition as if any ſuch Offence had been committed in or 
_ © upon the Land.” - | | 
3. At the Common Law Treaſon committed out of the Realm could H. P. C. 15. 
only be inquired of in the County where the Offender had Land, 203. 

4. But by the 35 Hen. 8. rap. 2. par. 1. it is enacted, That all Trea- 
* ſons, hereafter committed by any Perſon or Perſons out of this Realm 


** of England, ſhall be from henceforth inquired of before the King's Juſ- 
: „5 | . -_ tices 
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“ aforeſaid.” 


or Stewarty in that Part of Great Britain called Scotland.” 
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ce tices of his Bench for Pleas to be holden before himſelf, by good ang 
„ lawful Men of the fame Shire where the ſaid Bench ſhall fit ; or elſe 
© before ſuch Commiſſioners, and in ſuch Shire of the Realm, as ſhall be 
„ aſſigned by the King's Majeſty's Commiſſion, and by good and lawful 
„Men of the ſame Shire; in like Manner and Form to all Intents and 
« Purpoſes, as if ſuch Treaſons had been committed within the ſame Shire 
« where they ſhall be ſo inquired of.” . 25 | 

The Conſtruction ſeems to have been, that this AR extends only tg 
ſuch Offences, as were at the Time of making it Treaſon ; for in diver, 
ſubſequent Statutes, by which other Offences are made Treaſons, there 


is a Proviſion for the Caſe of their having been committed out of the 


Realm. | „„ 3 | DS 
6. By the 13 W. 3. cap. 3. par. 43. it is enacted, That where any of 


4 the Offences, by this Statute made High Treaſons, ſhall be committed 


« out of this Realm, the ſame may be inquired of in any County of this 
Kingdom of England” _ | 5 SY 
7. By the2& 3 Ann. cap. 20. par. 36. it is enacted, © That all the 
« Offences, by this Statute made High Treaſons, which ſhall be committed 
upon Land out of England, or upon the Sea, may be inquired of, in the 


Court of Queen's Bench, by good and lawful Men of the ſame County 


« where the ſaid Court ſhall fit; or before ſuch Commiſſioners, and in 
„ ſuch County of this Realm, as ſhall be aſſigned by the Queen's Majeſty, 
and by good and lawful Men of the ſame County; in Manner and Form 
to all Intents and Purpoſes, as if the ſaid Treaſons had been committed 
„ within the ſame County.“ | „ 5 „ 

8. By the 7 Ann. cap. 21. par. 5. it is enacted, That all Treaſons, 


„ which after the firſt Day of July one thouſand ſeven hundred and nine 


« ſhall be committed by any Native of Scotland upon the High Sea, or 


ein any Place out of this Realm of Great Britain, ſhall be inquired of 


„in ſuch Shire, Stewarty or County of Great Britain, as ſhall be aſſigned 
« by the Queen's Commiſſion, in like Manner, as if ſuch Treaſons had 
« been committed in the fame Shire where they ſhall be inquired of as 

9. By the 17 Geo. 2. cap. 39. par. 4. it is enacted, That where any 
e of the Offences, by this Statute made High Treaſons ſhall be committed 
out of this Realm, the ſame may be alledged, laid and inquired of, in 
any County of that Part of Great Britain called England, or in any Shire 


10. By the 7 W. 3. cap. 3. par 6. it is enacted, That no Perſon or 


| «© Perſons ſhall be indicted or profecuted tor any High Treaſon, whereby 
any Corruption of Blood may be made, that ſhall be committed or done 
within the Kingdom of England, Dominion of Wales or Town of Ber- 


e qvick upon Tweed, unleſs the Indictment be found within three Years next 


after the Treaſon done or committed.“ 


11. But by par. 7. it is provided, That if any Perſon or Perſons ſhall 
«© be guilty of deſigning, endeavouring or attempting, any Aſſaſſination of 


the King, by Poiſon or otherwiſe, fuch Perſon or Perſons may be pro- 
„ ſecuted at any Time, notwithſtanding the aforeſaid Limitation.” 


12. By the 8 g V. z. cap 26. par. 4. it is enacted, That no Pro- 
« ſecution ſhall be for any Offence againſt this Act, which was made for 
« beller preventing the Counter feiting of the current Coin of this Kingdom, 
< unleſs ſuch Proſecution be commenced within three Months after fuch 
« Offence committed“ 5 N „„ 

13. But by the 7 Ann. cap. 25. par. 2. it is enacted, That the Pro- 
« ſecution of ſuch Perſon or Perſons, as offend againſt the Statute made in 


the eighth and ninth Years of his late Majeſty's Reign, intituled, An Ad 
e for better preventing the Counterfeiting of the current Coin of this Kingdom, 


uy bY 85 
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ce by making or mending, 1 to make or mend, any coining 

« Tool or Inſtrument therein prohibited; or by marking of Money round 

4 the Edges, with Letters or Grainings; may be commenced at any Time 

« yithin fix Months after ſuch Offence committed; any Thing in the ſaid 

Act to the contrary notwithſtanding.” _ . 
14. By the 1 Ed. 6. cap. 12. par. 22. it is enacted, That no Perſon 


or Perſons ſhall be indicted, arraigned or condemned, for any Offence 


« of Treaſon; unleſs the ſame Offender be accuſed by two ſufficient 
« and lawful Witneſſes; or ſhall willingly without Violence confeſs the 
e 3 | | 

15. And by the 5 Ed. 6. cap. 11. par. 12. it is enacted, That no 
« Perſon or Perſons, after the firſt Day of Tune next coming, ſhall be in- 


: dicted for any Treaſons that now be or hereafter ſhall be, which ſhall be 
 <« perpetrated, committed or done, unleſs the ſame Offender or Offenders 


& he thereof accuſed by two lawful Accuſers.“ 
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186. Some Judges have been of Opinion, that both theſe Statutes are 3 Inſt. 26. 
virtually repealed by the 1 & 2 Ph. & M. cap. 10. it being thereby enact- Kel. 26. 


ed, That all Trials hereafter to be had, awarded or made, for any Trea- 


« ſon, ſhall be had and uſed according to the Courſe of the Common Law 
 « of this Realm, and not otherwiſe,” | 


17. But Coke Chief Juſtice was of Opinion, that the latter Statute re- z Inſt. 28, 26. 


lates only to the Trial of Treaſon, and not to the finding of an Indictment 
for -Treaſon.--- 5. | „„ 

18. This Opinion was in Part founded on the two following Reaſons ; 
which ſeem to be concluſive. | | | 


19. The Word awarded uſed in the 1 & 2 Ph. & M. c. 10. is only ap- 3 loſt. 27. 


plicable to a Trial; for an Indictment cannot with any Degree of Propriety 
be ſaid to be awarded, 5 | 


20. If the Indictment had ever been conſidered as Part of the Trial, it Inſt. 26. 


muſt, as that Statute directs that every Peer of the Realm ſhall be tried 
by his Peers, in the Caſe of a Peer of the Realm, always have been found 
by Peers: But the Practice has been conſtantly otherwiſe. | 


21. It may be inferred, from a Clauſe in the 1 & 2 Ph. & M. c. 10.3 Inſt. 28, 28. 


by which one Witneſs is declared to be ſufficient, for the finding of a Bill 
of Inditment for ſome High Treaſons particularly mentioned, that two 
are neceſſary for the finding of a Bill for any other High Treaſon. | 
22. By the 7 V. 3. cap. 3. par. 2. it is enacted, © That, © after the 
* five and twentieth Day of March one thouſand ſix hundred and ninety- 
« fix, no Perſon ſhall be indicted of High Treaſon, whereby any Corrup- 


1 tion of Blood may be made, but by and upon the Oaths and Teſtimony 


of two lawful Witneſſes, either both of them to the ſame overt Act, or 
< one of them to one, and the other of them to another overt Act of the 
« ſame Treaſon; any Law, Statute or Uſage to the contrary notwith- 
nie, „ | 
23. But by par. 13. it is provided. That this Act ſhall not extend to 
any Inditment for counterfeiting his Majeſty's Coin, or his Great Seal, 


neſs is ſufficient for the finding of an Indictment for one of theſe 
*« Offences. | | 


© Privy Seal, Privy Signet or Sign Manual, and conſequently one Wirt- 


* 86 


24. In Indictment for an Offence declared to be Treaſon by the 25 Ed. Cro. Car. 


3. Hat. 5. cap. 2. the Treaſon muſt be charged in the very Words of that ' 


Statute. 


ine's Cafe, 
23. Nay ſo ſtrit has been the Adherence to the Words of this Statute, Kel. 3. 


that where the King had been actually killed, the Killing was not laid as The Cafe of 
the Treaſon : but the Compaſſing of his Death was laid as the Treaſon, ,es. 


and the Killing as an overt Act. 


7 1 Hawk. 
26. Every p. C. 34. 


4 


— - \ 5 * 
2 — „„ „% 


Caſe. 


1 r 
Carth. 319. 26. Every High Treaſon muſt be laid to have been committed 579. 
Tucker's Jitorie. | | | | py 1 


Soar Tr.2. 27. It has been ſaid, that it is not neceſſary, in an Indictment for High 


22 in every one of theſe Treaſons be laid. 


Salk. 633. 29. It is not neceſſary, that an overt Act be laid to have been done 
Cranburn's proditorie; becauſe the overt Act is not laid as the Treaſon, but as the 


215 Evidence thereof. | | EE 

48t. Tr. 110, 3o. It is ſufficient, to lay a Conſultation to kill the King as an overt 
711. Act of compaſſing or imagining his Death, without laying . Manner in 
Lowick's which the King's Death was to have been brought about; for the Conſul- 


Caſe. _ ee 
Kel. 1c, dation is in itſelf an overt Act. 


2Ventr.316. 31. It muſt be ſhewn in an Indictment for adhering to the King's Ene- 
Harding's mies, to whom and at what Time the Adherence was, that the Court may 


Cale. judge, whether the Perſons alledged to have been adhered to were at the 


Time of adhering Enemies of the King. 


sSt. Tr. 36. 
Vaughan's 


ing was againſt the King; tor this ſhall be intended, 
Ca ſe. E 0 N | FED | | 


1 Hawk, P. C. 38. 


2 Show. 411. 32. In an Indictment, wherein the overt Act laid is the ſpeaking of 
treaſonable Words, it muſt be alledged, that the Words ſpoken related to 
the King. | | | 28 


MS. Rep. 34. It was holden by all the Judges, that it muſt be ſhewn in an IndiQ- 


Anon. ment for coining, that the Perſon indicted was not within any of the Ex- 
Hil. 13 W. 3. oeptions, mentioned in the enacting Clauſe of the Statute made in the eighth 


and ninth Years of the Reign of William the Third, intituled, 4n Ad for 


| better preventing the Counter feiting of the current Coin of this Kingdom ; 


and the Judgment was arreſted, becauſe this was not ſhewn. 


Ibid. 3s. But it was in this Caſe hoiden, that another Inditment would lie ; 


and the Party, in whoſe Favour the Judgment had been arreſted, was af- 
| terwards convicted upon another Indictment, and executed. | 


1 Hawk. 36. It need not be alledged, in an Indictment for receiving Po; 11h Or- 


P. C. 45. ders, in what Place the Perſon indicted was born; or in what Place he 
was ordained: It being ſufficient to alledge in the Words of the Statute, by 


which this Offence is made High Treaſon, that ſuch Perſon was born in 


this Realm, or in the King's Dominions ; and was made, ordained or pro- 


a e, 2 e or Juriſdiction derived, challenged or pretended, 
rom the dee of Rome. e ; 


Kel. 15- 37. It has been ſaid, that as every overt Act of compaſſin the King's 


| bor as Death is tranſitory, an overt Act of this Species of High Treaſon need not 
. 8.0 pe laid in the County, wherein the Treaſon is charged to have been com- 
mitted, _ . | | | 


5 St. Tr. 319. 38. But it ſeems to be the better Opinion, that an overt AQ, as well of 
Layer's this Species of High Treaſon as of every other, muſt be laid in the County 
ED : EW ” wherein 


Fe ſt. 10. 


32. But it is not neceſſary to alledge in ſuch Indictment, that the Adher- 


A nn wad. 
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\ wherein the Treaſon is charged to have been committed; and that no 
Evidence can be given of an overt Act in any other County, until the overt 
AR, laid in the County wherein the Treaſon is charged to have been com- 


mitted, has been proved. : 
309. In an Indictment, whether it be againſt a natural born Subject, or Carth. 318, 
an Alien, for an Offence declared to be High Treaſon by the 25 Ed. e 
. 5. c. 2. it muſt be expreſsly alledged, that the Offence was contra Be. 
eantiæ ſug Debitum ; for as this Statute does not make any Offence Salk 631. 
High Treaſon, it being only declaratory of what Offences were fo at theS C. 
Common Law, every Offence, thereby declared to be High Treaſon, con- Ld.Raym.t. 
tinues to be, as it was at the Common Law, an Offence againſt that Alle-% C 
giance which is due to the King from every Perſon who lives under his 
Protection. | ELD | | 
40. But it is not neceſſary to alledge, in an Indictment for an Offence 8 
made High Treaſon by a Statute ſubſequent to the 25 Ed. 3. fl. 5. c. 3 WY 
that the Offence was contra Ligeantiæ ſue Debitum ; it being ſufficient to 
alledge that the Offence was contra formam Statuti. | | 
41- It is faid to be the better Opinion, that it is not neceſſary to alledge, Foſt. 186. 
in any Indictment for High Freaſon, that the Offence was contra natura- 
lem ſuum Dominum, or contra naturalis ſue Ligeantiæ Debitum; and it is 
added, that it is the ſafer Way, even in an Indictment againft a natural- 
born Subject to alledge, that the Offence was contra Ligeantiæ ſue Debitum. Wes 
42. If it be alledged, in an Indictment againſt an Alien for High Trea- Rep. 9. 
ſon, that the Offence was contra naturalem ſuum Dominum, or contra na- Calvins 
turalis Ligeantiæ ſue Debitum, the Indictment is bad; for, although 8 688 
local Allegiance be due from an Alien to the Prince under whoſe Protection? 
he lives, a natural Allegiance is not due from him. E 
43 By the 7 W. 3. cap. 3. par. 9: it is enacted, That no Inditment 
« for High Treaſon, whereby Corruption of Blood may be made, nor any 
| © Proceſs or Return thereupon, ſhall be quaſhed on the Motion of the 
„ Priſoner or his Counſel, for miſwriting, miſſpelling, or falſe or im- 
« proper Latin, unleſs Exception concerning the ſame ſhall be made, in 
„ the Court where ſuch Inditment ſhall be tried, by the Priſoner or his 
« Counſel aſſigned, before any Evidence is given in open Court upon the 
4 Indictment.“ | | | Hg 
44. The Conſtruction hath been, that Exceptions grounded on the poſt. 231. 
Errors mentioned in this Statute, muſt be taken before Plea pleaded, and 
in Vaughan's Caſe, in Sullivan's Caſe, and in Layer's Caſe, the Court re- 
| fuſed to hear ſuch Exceptions after pleading. It is true, that in Cranburn's 
Caſe, the Court did permit ſuch Exceptions to be taken after pleading, 
and in Rookwwood's after the Jury were ſworn: But it ought to be remem- 
bered, that theſe were Indulgencies to the Priſoners upon a new Statute, 
and before the Practice was ſettled to the contrary, as it now is. 
45. By the 7 Ann. cap. 21. par. 1. and par. 3. it is enacted,“ That all 
High Treafons, hereafter committed within Scotland, ſhall be inquired 
of in Scotland in ſuch Manner as is uſed in England.” bs 
46. If a Wife join with a Stranger in murdering her Huſband, they may poſt. 329. 
both be indicted in the fame Indictment ; for as the Charge in the IndiQ- 
ment, is that felonice, proditorie, & ex Malitia præcogitata murdrave- 
runt, the Indictment is good as to both, reddende ſingula ſingulis, and con- 
1 the Wife may be found guilty of Petit Treaſon, and the Stranger 
of Murder. 55 | | 


vor. v. 1Eͤͥͤ vec 


1 
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(Cc) Ok the Trial of Treaſon, 


3 loft. 11. 1. T the Common Law Courts of Admiralty claimed an excluſiye 
h Juriſdiction of all Offences committed in, or upon, the Sea. | 
2. But by the 28 Hen. 8. cap. 15. par. 1. it is enacted, ** That al} 
Treaſons hereafter to be committed in, or upon, the Sea, or in an 
Place where the Admiral or Admirals have or pretend to have Jurifdic. 
„ tion, ſhall be heard and determined in ſuch Shires and Places in the 
Realm, as ſhall be limited by the King's Commithon, to be directed for 
the ſame in like Form and Condition, as if any ſuch Offence had been 
committed or done in, or upon, the Land.“ | | 


H. p. c. 15) 3. At the Common Law High Treaſon, committed out of the Realin 


203. could only be tried in the County wherein the Offender had Land. N 
Ante, p. 143, 4: The Clauſes of the different Statutes, by which it is enacted, that 
144 - High Treaſon committed out of the Realm may be inquired of in any 


Engliſh or Scotch County, have been already mentioned. 

5. It is ſufficient to ſay in this Place, without repeating thoſe Clauſes, 
that in every one of them it is enacted, that High Treaſons, committed 
out of the Realm, may be heard and determined in the County, wherein it 
may be inquired of. FF Ts _— 

6. By the 33 Hen. 8. cap. 23. par. 1. it is enacted, That if any Per- 
ſon or Perſons, being examined by the King's Council or three of 
them, upon any Manner of Treaſon, do confeſs any ſuch Offence, or 
the ſaid Council, or three of them, upon ſuch Examination ſhall think 
any Perſon ſo examined to be vehemently ſuſpected of any Treaſon; 
that then in every ſuch Caſe, by the King's Commandment, his Majeſ- 
* ty's Commiſſion of Oyer and Terminer ſhall be made to ſuch Perfons, and 
into ſuch Shires and Places, as ſhall be named and appointed by the 
King's Highneſs, for the ſpeedy Trial, Conviction or Delivery, of ſuch 
| „ Offenders.” \ 885 i N | = 
3 Inſt. 27. 7. This Statute is virtually repealed by the 1 & 2 Ph, & M. cap. 10. 
by which it is enacted., That all Trials of Treaſon ſhall be according to 
. * the Courſe of the Common Law of this Realm, and not otherwiſe.” 
Dyer 286. 8. If a Bill of Inditment of High Treaſon have been found in the 
County wherein the Offence was committed, it may be removed into the 

| Court of King's Bench, and the Offender may be tried there, 

3 Iaſt. 27. . The Perſon indicted of High Treaſon in the proper County may be 
tried in a foreign County, before Commiſſioners appointed by a ſpecial 

| Commiſſion; for this is warranted by the Courſe of the Common Law. 

3 loſt. 27. 10. But the Jurors muſt, in ſuch Caſe, be of the County wherein 
H. P. C. 234. the Offence was committed; becauſe this is requtied by the Common 
3 loſt. 27. 11. If a Man be indicted of High Treaſon, he may, at this Day, as he 
might have done at the Common Law, plead a foreign Plea, and be tried 

in the foreign County: But a foreign Plea cannot be pleaded to an IndiQ- 
ment for Petit Treaſon, _ ä . 

12. By the 7 V. 3. cap. 3. par. 1, it is enacted, That every Per- 
* ſon, that ſhall be indicted for High Treaſon, whereby any Corruption 
% of Blood may be made, ſhall have a true Copy of the whole Indictment, 

«© but not the Names of the Witnefles, delivered to him five Days at the 

*© leaſt before he ſhall be tried for the ſame, whereby to enable him to 

« adviſe with Counſel thereupon, to plead and make his Defence, his 
Attorney or Agent requiring the ſame, and paying the Officer his _ 
| = . e 5 „ 
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« able Fee for Writing thereof, not exceeding five Shillings for the Copy 
of ſuch Indictment.“ | 
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13. It was holden, at a Meeting of the Judges, on the twelfth Day of MS. Rep. 


January one thouſand ſeven hundred and ſeven, to conſider of ſome Things 
relative to the intended Trial of Gregg, that it is the ſafer Way to deliver a 
Copy of the Caption, as well as of the Body, of an Indictment for High 
Freaſon; and that the five Days ought to be excluſive both of the Day of 


4 1 Delivery and the Day of Trial, | 
14. As the Intention of this Clauſe, in granting a Copy of an Indi&tmentSalk. 153, 
for High Treaſon, is merely for the Sake of enabling the Perſon indicted $34- 


to plead, it has been holden, that no Perſon, after having pleaded to an 
Indictment, is intitled to have a Copy thereof. Er 


Gregg's. 
Caſe. 


15. No Exception can be taken to the Fulneſs of the Copy of an In- 4 St. Tri. 


ditment for High Treafon which has been delivered, after the Indietment Nobo I's 


Cale. 


has been pleaded to. 4, 
16. By 7 W. 3. cap. 3. par. 1. it is enacted, That every Perſon, that 
„ ſhall be indicted, arraigned or tried, for High 'I reaſon, whereby any 
Corruption of Blood may be made, ſhall be admitted to make his full 
Defence by Counſel learned in the Law; and in Caſe any Perſon fo in- 
« dicted ſhall deſire Counſel, the Court before whom ſuch Perſon ſhall be 
« tried, or ſome Judge of that Court, ſhall and is hereby authorized and 
required, immediately upon his Requeſt, to aſſign to ſuch Perſon ſuch 
<« Counſel, not exceeding two, as the Perſon ſhall deſire, to whom ſuch 
„ Counſel ſhall have free Acceſs at all ſeaſonable Hours; any Law or 
« Ulage to the contrary notwithſtanding,” oy 
17. By par. 12. it is provided, That neither this AR, nor any Thing 
therein contained, ſhall any Ways extend to any Impeachment or other 
« Proceeding in Parliament, in any Kind whatſoever,” | 
18. But by 20 Geo. 2. cap. zo. it is enacted, That every Perſon, 
© who ſhall be impeached by the Commons of Great Britain of any High 
© Treaſon, whereby any Corruption of Blood may be mae, ſhall be re- 
« ceived and admitted to make his full Defence by Counſel learned in the 
« Law, not exceeding two Counſel, who ſhall be aſſigned for that Pur- 
„ poſe, on the Application of the Party impeached, at any Time after the 
Articles of Impeachment ſhall be exhibited by the Commons.” 
19. By the 7 W. 3. cap. 3. par. 7. it is enacted, That every Perſon, 
ho ſhall be indicted for High Treaſon, whereby any Corruption of 
* Blood may be made, ſhall have a Copy of the Panel of the Jurors who 
* are to try him duly returned by the Sheriff, and delivered unto him two 
*© Days at the leaſt before he ſhall he tried.” 5 
20 But by par. 13. it is provided, That this AQ, nor any Thing 
therein contained, ſhall extend to any Proceedings upon an Indictment 
© for counterfeiting his Majeſty's Coin, his Great Seal, or Privy Seal, his 
 * Privy Signet or Sign Manual.” 
21. By the 7 An. cap. 21. par. 11. it is enacted, ' That from and after 
* the Deceaſe of the Perſon who pretended to be Prince of Wales during 
the Life of the late King James, and ſince pretends to be King of Great 
_ * Britain, and at the End of three Years after the Succeſſion to the 
* Crown upon the Demiſe of her Majeſty ſhall take Effect, as the fame 
is and ſtands limited, by an Act made in the firſt Year of the Reign of 
* their late Majeſties King Willium and Queen Mary, intituled, In get 


for declaring the Rights and Liberties of the 8 bj ect, and ſettling the Suc- 
<* ceffion of the Crown, and by one other Act, made in the twelfth Year of 
the Reign of his late Majeſty King William the Third, intituled, An 


Act for the further Limitation of the Crown, and better ſecuring the Rights 
Fa | . | 


« 7d 
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3 Inſt. 14. 
Sly. 104. 


3 Inſt. 27, 


44nd Liberties of the Subje&, when any Perſon is indicted for Hi Tres 


„„ 


« Jon, a Liſt of the Witneſſes that ſhall be produced on the Trial for 
« proving the ſaid Indictment, and of the Jury, mentioning the Names, 
« Profeſſion and Place of Abode, of the ſaid Witneſſes and Jurors, be 
given at the ſame Time that the Copy of the Indictment is delivered 
* to the Party indifted ; and that Copies of all Indictments for the 
« Offences aforeſaid, with ſuch Liſts, ſhall be delivered to the Party in- 
« dicted ten Days before the Trial, and in the Preſence of two or more 
«« credible Witneſſes; any Law or Statute to the contrary notwith. 
ay 1 1 
22, By the 7 An. cap. 21. par. 1. and par. 3. it is enacted, That all 
High Treaſons hereafter committed within Scotland ſhall be heard and 
« determined in Scotland, in ſuch Manner as is uſed in England.“ 8 
23. If a Perſon arraigned upon an Indictment for High Treaſon ſtood 
mute, his Guilt was to be taken pro Confeſſo; and the ſame Judgment was 
always to be given, as if he had been convicted. TS mh | 
24. And fince the 12Geo. 3. c. 20. ſtanding mute does in the Caſe of Petit 
Treaſon amount to a Confeſſion of Guilt. | on oe ; 
25. By the 33 Hen. 8. cap. 23. par. 3. it is enacted, That Peremptory 
Challenges ſhall not from henceforth be admitted, or allowed, in any 
= Cale of, High Treaſon.” | | 555 
26. But it being by the 2 Ph. & M. cap. 10. enacted, That all Trials 
of Treaſons ſhall be according to the Courſe of the Common Law, and 


not otherwiſe,” the Right of challenging peremptorily in Caſes of High 
Treaſon, which was incident to a Trial at the Common Law, is thereby 


virtually reſtored. 


ren _ 


(Dd), Df the Evidence of Treaſon, 


1. Dy the 7. z. cap. 3. par. 7. it is enaRted, © That every Perſon, 


* who ſhall be indicted for High Treaſon, whereby any Cor- 
„ ruption of Blood may be made, ſhall have the like Proceſs of the Court 
*« where he ſhall be tried, to compel his Witneſſes to appear for him at 


I ſuch Trial, as is uſually granted to compel Witneſſes to appear againſt | 


9 him.“ 


2. It was not the Uſage heretofore, to examine the Witneſſes produced 


on the Behalf of a Perſon indicted of Treaſon upon Oath. 


3. But by the 7 . 3. cap. 3. par. 1. it is enacted, * That every Per- 
* fon who ſhall be indicted for High Treaſon, whereby any Corruption of 
* Blood may be made, ſhall be admitted to make any Proof that he can 


produce by lawful Witneſs or Witneſſes, who ſhall then be upon Oath, 


« for his juſt Defence; any Law, Statute, or Uſage to the contrary not- 
« withſtanding,” _ = . Eh hr 

4. And by the 1 Ann. at. 2. cap. . par. 3. it is enacted, © That every 
« Perſon, who ſhall be produced or appear as a Witneſs on the Behalf of 
* the Priſoner upon any Trial for Treaſon, before he be admitted to 


*« depoſe or give any Manner of Evidence, ſhall firſt take an Oath to 


* depoſe the Truth, the whole Truth, and Nothing but the Truth, in 


* ſuch Manner as the Witneſſes for the Queen are by Law obliged 


©« todo.” 


5. By 


R B- A $0 Mn 
5. By the 8 9 W. 3. cap. 25. par. 5. it is enacted, © That if any Pun- 
« cheon, Dye, Stamp, Edger, Cutting-Engine, Preſs, Flaſk, or other Tool, 
« Inftrument or Engine, uſed or deſigned for coining or counterfeiting Gold 
or Silver Money, or any Part of ſuch 1'ool or Engine, ſhall be hid or 
„ concealed in any Place, or found in the Houſe, Cuſtody or Poſſeſſion, 
of any Perſon whatſoever, not then employed in the Coining of Money 
e in ſome of his Majeſty's Mints, nor having the ſame by ſome lawful 
« Authority ; that then it ſhall be lawful for any Perſon diſcovering the . 
« fame'to ſeize, and he is hereby required to ſeize the fame, and to carry 
« jt forthwith to ſome Juſtice of the Peace of the County, City or Place, 
« where the ſame ſhall be fo ſeized, to be produced in Evidence againſt 
„any Perſon, who ſhall be proſecuted for any Offence by this Act made 
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« High Treaſon,” nn - - | 2 
6. It has been holden, that Papers, found in the Cnſtody of a Perſon in-65:.Tr.x*r, "Wl 
dicted for High Treaſon, may, although ſuch Papers are not in his own gots - "i 34 


Hand-Wri:ing, be read as Evidence againſt him. | Cafe 
* 7, And it ſeems to be ſetiled, that Papers may in Conſideration of Law © 
be in the Cuſtody of a Perſon, although they are not actually found upon 
him. 7 | 
8. Lord Preſton together with Aſbion, Elliot and a Servant of Lord Pre/- 45: Tr-431, 

ton's were found concealed under the Quarter-Hatches of a Ship, in which 445» 446, 
they were going abroad. In the Place, wherein they were concealed, a 5% , 
Packet was ſeen lying upon the Ballaſt, with a Piece of Lead faſtened to it; ton's Cale. 
and two Seals were found lying near the Packet. Upon one of the Seals | 
was Lord Preſton's Coat of Arms, the other was a Seal belonging to the 

Office of Secretary of State, which Office had been enjoyed by Lord 

Preſton in the late Reign. It appeared likewiſe, that the Packet was taken 

up by Aſblon, who was tried for the fame High Treaſon for which 

Lord Preſton was tried, and put into his Boſom ; from whence it was al- 

terwards taken, It was holden, that this Packet was fo in the Cuſtody of 

Lord Preſton, that the Papers therein contained might be read as Evidence 

againſt him. 85 | | | 

9. In a very late Caſe, divers Papers were found in a Bureau in the Priſo-MS. Rep, 


ner's Apartment. With theſe were found divers Seals, with one of which . Ki 
ic, - 4 5 1 


every one of ſeven Letters, proved to be in the Prifoner's Hand- Writing, . x 
appeared to have been ſealed. It appeared alſo, that the Priſoner had the” 65 
general Uſe of the Bureau, which belonged to the Perſon of whom he | ig 


hired the Apartment; but it likewiſe appeared, that this Perſon had been 
| ſometimes ſeen to open it in the Priſoner's Abſence. It was holden, that 
_ theſe Papers were ſo in the Cuſtody of the Priſoner, that they might be 
read as Evidence againſt him, ET 
10. By the 5 Ed. 6. cap. Ii par. 1 2. it is enacted, That no Perſon or 
* Perſons, ſhall be indicted, arraigned, condemned, convicted or attainted, 
* for any Treaſons that now be or hereafter ſhall be perpetrated, com- 
_ © mitted or done, unleſs the Offeader or Offenders be thereof lawfully 
* accuſed by two lawful Accuſers; which faid Accuters, at the Time of 
«the Arraignment of the Party, if thev be then living, ſhall be brought 
in Perſon before the Party fo accuſed, and avow and maintain that they 
have to ſay againſt the ſaid Party, to prove him guilty of the Treaton 
“contained in the Bill of Indictment; unleſs the ſaid Party arraigned ſhall 
* willingly without Violence confeſs the ſame.” 
11. It ſeems to be the better Opinion, that this Statute is not repealed; Init. 25 
by the 1 & 2 Ph. & Max. cap. 10. by which it is enacted, © That all Trials Foſt 236, 
* of Treaſons ſhall be according to the Courſe of the Common Law:“ By $59 237» 
which one Witneſs was ſufficient in any Caſe. | | LIT IG 
12. But however that may be, it is by the 7 V. 4. cap. 3. par. 2. 


enacted, ©* That no Perſon ſhall be tried or attainted of High Treaſon, 
| £ «© he cby 
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152 By TRE N . 
«© hereby any Corruption of Blood may be made, but by and upon the 
« Oaths and Teſtimony of two lawful Witneſſes, either both of them to 
the fame overt Act, or one of them to one, and the other to another 
s gyert Act of the ſame Treaſon ; unleſs the Party indiQted, and ar- 
„ rajgned, or tried, ſhall willingly without Violence in open Court con- 
« fels the ſame, or ſhall ſtand mute or refuſe to plead, or in Caſes of 
„High Treaſon ſhall peremptorily challenge above the Number of Thirty- 
« five of the Jury; any Law, Statute, or Uſage to the contrary notwith. 
« ſtanding. . „ 555 : 
gS:. Tr 35, 13. In an Inditment for compaſſing or imagining the King's Death, the 
VaughanS being armed with a Dagger for the Purpoſe of killing the King was laid as 
Co Lo, one overt Act, and the being armed with a Piſtol for the ſame Purpoſe as 
POE another overt Act. It was holden, that proving one of the overt Acts by 
one Witneſs, and the other by a different Witneſs, was Proof by two Wit. 
|  _nefſſes within the Meaning of the 7 . 3. c. 3. 1 | | | 
MS. Rep. 14. At a Meeting of the Judges, on the twelfth Day of January one 
| Gregg's thouſand ſeven hundred and ſeven, to conſider of ſome Matters relative to 
Cate. the intended Trial of Gregg for High "Treaſon, Holt Chief Juſtice, Poave! 
Juſtice, Powwrs Juſtice, Smith Juitice, Dormer Juſtice, and Bury Juſtice, 
were of Opinion, that the Priſoner's Confeſſion, aithough not made in Court, 
if proved by two Witneſſes to ha ve been voluntarily made, notwithſtanding 
what is contained in the 7 V. z. cap. 3. par. 2. was ſufficient Evidence to 
convict upon: But Trevor Chief Juſtice was of a contrary Opinion: and 
ms Race ... 8 Et | 
Folt. 24! 15. But ata Conference of the Judges, in the Year one thouſand ſeven 
hundred and ſixteen, it was agreed, that only a Confeſſion upon an Arraign— 
ment is within the Meaning of the 5 & 6 Ed. 6 c. 11. and that this is ſo 
becauſe it amounts to a Conviction. „% or no I Es 
Foſt. 241, 16. And it ſeems to be the better Opinion, that if the Confeſſion of the 
24% Priſoner be not made in open Court, it ought only to be admitted in Cor- 
roboration of other Ev:dence, and that two Witneſſes beſides Confeſſion 
are neceſſary to a Conviction. 185 IT 
17. By the 7 W. 3 cap. 3. par. 4. it is enacted, ** That if two or more 
«* giftin& Treaſons of divers Heads or Kinds ſhall be alledged in one Bill 
of Indictment, one Witneſs produced to prove one of the ſaid Treaſons, 
* and another produced to prove another of the ſaid Treaſons, ſhall not 
ebe deemed or taken, to be two Witneſſes within the Meaning of this 
cc Act.“ Fe WT : 3 ö ; 
s Stat. Tr. 18. As it is only made neceſſary by the 7 V. 3. cap. 3. to prove one 
38. overt Act of High Treaſon, by which Corruption of Blood may be made, 
by two Witneſſes, or two overt Acts of the ſame Treaſon by two Witneſſes, 
every other Fact collateral to an overt AR of High Treaſon may be proved 
by one Witneſs. _ - OS | 
Ibid. 19. It has been holden, that if it he neceſſary to prove a Perſon indicted 
| for High Treaſon to be one of the King's Subjects, it is ſufficient to prove 
this by one Witneſs, . 85 | | 26 5 
Foſt. 233, 20. It ſeems to be the better Opinion, that two Witneſſes are neceſſary, 
239, 337- to convict a Perſon indifted for Petit Treaſon, for that the 5 & 6 Ed. 6. 
c. 11. is not as to this repealed by the 1 2 PH. EF M. c. 10. e 
21. By che 7 W. 3. cap. 3. par. 8. it is enacted, That no Evidence 
ſhall be admitted or given of any overt Act of High Treaſon, which is 
not expreſsly laid in the Indictment, againſt any Perſon whatſoever.” 
* 0 5 22. But it is laid down, that where one overt Act of Treaſon, not laid 
Cass in the Inditment, conduces to the Proof of another therein laid, Evidence 
may be given of that overt Act. | % 


1 
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23. If the overt Act of Treaſon, laid in the Indictment, be a Conſul- 5 St. Tr. 38. 
tation to kill the King, any acting in Purſuance of the Conſultation may Vvghan's 


be given in Evidence ; for this does rot on'y prove a Conſent to the killing Sa . 


of the King, but it is moreover a Prcof of the overt Act laid. 


* 


(ke) Df the Judgment of Treaſon. 


1. D the 7 V. z. cap. 3. par. . it is enacted, That no miſwriting, 
„ miſſpelling, or falſe or improper Latin, ſhall, after Conviction 

«« ypon an Indictment for High Treaſon, be any Cauſe to ſtay or arreſt 
judgment thereupon.” | | | 
2. But by the fame par. it is provided, © That any Judgment given upon 
« ſuch Indictment ſhall be liable to be reverſed upon a Writ of Error, in 
© the fame Manner as if this Act had not been made.“ . 

3. If a Man be convicted of High Treaſon, that Judgment which is 
called the folemn Judgment is in ſome Caſes to be pronounced, in others 
that which is called the leſs ſolemn Judgment. | 
4. But if a Woman be convicted of High Treaſon, the Judgment to 
be pronounced in all Caſes is, That ſhe be carried to the Priſon from 
whence ſhe came, and be drawn from thence to the Place of Execution ; 
and that ſhe be there burnt. _ | | | | 
5. The ſolemn Judgment of High Treaſon is always to be pronounced Kel. 11. 
by the Chief Judge of the Court. 7 
6. The Form of the folemn Judgment is different in different Books. Carth. 319. 
Nor is this to be wondered at: For it appeared upon great Search of Re- Walcot's 
cords, in the Caſe of Walcet, that before the Time of Henry the Seventh _ 
the Form of this Judgment was very uncertain : There being {carce two 
Judgments to be found of which the Form was the fame. 

7. The following ſeems from divers Books to be the moſt approved staundf. P. c 
Form of the ſolemn Judgment: That the Perſon convicted be carried to Lib. 3. c.19.. 
the Priſon from whence he came, and be drawn from thence to the Place of 3 Iſt. 2 0. 
Execution; that he be there hanged by the Neck, and be cut down whilſt * P. C. 
he is alive; that his Bowels be cut out of his Body, and be burnt beſore Garth, 3 15. 
his Face; that his Head be ſevered from his Body, and his Body be di- Kilmar- 
vided into four Quarters; and that his Head and Quarters be diſpoſed of asnock's Tr. 
the King pleaſes. | | | 38. 

8. The King may, by a Warrant under the Great Seal, Privy Seal, 1 H. H. P. c. 
Privy Signet or Sign Manual, diſcharge or Pardon ſuch Part of the 351, 384. 

Puniſhment awarded by the folemn Judgment as he pleafes. 5 

9. And it is uſual, when a Nobleman, or other great Man, falls under Ibid. 
his Judgment to pardon the whole of the Puniſhment except the 
beheading. . : | | | 
10d. According to Sraundford's Account, Part of the folemn JudgmentStaundf.p C 

was heretofore, to be drawn upon @ Hurdle. Lib. 3. c. 19. 
11. But no mention is mace by Coke Chief Juſtice of drawing vpon à3 Inſt. 210. 
Hurdle ; nor is this mentioned in a modern Judgment. Kilmar- 
| TEE NO > . @nock's Tr. 
| | - 8 38. | 

12. And drawing upon a Hurdle does not ſeem ever to have been a ne- H. H.P. c. 

ceſſary Part of the ſolemn Judgment; for Shard Juſtice once ordered a 38z. 


Man, convicted of High Treaſon, to be drawn without being placed upon 
| | any 
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any Thing by Horſes to the Place of Execution: But this Severity is not 
now uſed ; the convicted Perſon being always drawn upon a Hurdle. 


Stanndf.P.C. 13. Part of the Judgment, according to the Form in Staundford, way 
Lib. 3. c. 19. heretofore, that the Privy Members ſhould be cut off. „ 
3 Inſt. 210. 14. But Coke Chief Juſtice does not mention cutting off the Privy Mem- 


1 „ 
Tucker's 


Caſe. 


Kilmar- 
nock's Tr. 
38. 


bers as any Part of this Judgment; and it appears from ſome modern 
Judgments, that it is not a neceſſary Part thereof. 3 

15. A Writ of Error being brought to reverſe an Attainder of High 
Treaſon, one Error aſſigned was, that the Words Secreta Membra amputen- 
tur were omitted in the Judgment. Samuel Eyre Juſtice was of Opinion, 


that the Attainder ought not for this Reaſon to be reverſed ; becauſe the 


Omiſſion of theſe Words is warranted by many Precedents. Giles Eyre Juſtice 


ſeemed to think, that theſe Words, as the Practice at that Time was to in- 
ſert them, ought to have been inſerted : Bur by Reaſon of the Multitude 
of Precedents doubted. Holt Chief Juſtice gave no Opinion as to this 
Point. The Attainder was reverſed for another Reaſon: And no Notice 
is taken in the Judgment of Reverſal, which was afterwards «firmed by 
the Houſe of Lords, of the Omiſſion of theſe Words. | 
16, It was no Part of a Judgment, pronounced not many Years ago 
by Lord Hardwwicke High Steward, that the Privy Members ſhould be cut 
off. | VVT 


12 Med. 9g, 17. In divers old Caſes, and in ſome Caſes in the Time of Charles the 
96. Wal- Second, the Words before his Face, or the Words wwhil/t he is alive, which 


cot's Caſe. 


Carth. 349. 


are holden to be tantamount to the Words before his Face, are not inſerted 
in the Judgments after the Words and be burnt. | 


12 Mod. gs, 18. But the more general Uſage has been, to inſert the Words before his 
96. Walcot's Face, or the Words whilit he is alive ; and the Attainder was in Malcot's 


Caſe. 


Caſereverſed by the Court of the King's Bench, becauſe both theſe Sets of 
Words were omitted; and the Judgment of Reverſal was affrmed by the 
Houſe of Lords. | Et 5 | | 


Staundf. P. C. 19, The leſs folemn Judgment of High Treaſon is, That the Perſon con- 
Lib. 3. e. 19. victed be carried to the Priſon from whence he came; and be drawn from 


lnſt. 2 11. | HAN: 
ry 15 H p 6. thence to the Place of Execution; and that he be there hanged by the 


Neck, until he bc dead, 


1Ventr.254. 20. It was in one Ca ſe doubted, whether, when the leſs ſolemn Judgment 


Bellew's 
Caſe. 


of High Treafon is to be pronounced by the Court of King's Bench, it is 
to be pronounced by the Chief Juſtice, or as is done in Felonies by the 
ancient Juſtice, the Judgment was in that Caſe pronounced by the ancient 
Juſtice: But to avoid all Scruple, it was pronounced over again by the 
Chief Juſtice. „„ : TS 


Staundf.P.C. 21. It is laid down in two Books, that the ſolemn Judgment ought to be 


Lib. 3. c. 
3 Inſt, 18. 


3 Inſt. 17. 


9. pronounced in every Caſe of High Treaſon, except that of counterfeiting 


the King's Money contrary to the 25 Ed. 3. flat. 5. cap. 2. | 

22. The Reaſon given, for excepting the Caſe of counterfeiting the 
King's Money contrary to the 25 Ed. 3. flat. 5. cap. 2. is, that as the Judg- 
ment for this Offence which was High Treaſon at the Common Law, was 
only to be drawn and hanged, the Ree Judgment, as that Statute makes 
no Alteration in the Puniſhment, ought ſtill to be pronounced: But chat 


where an Offence is made High Treaſon by a Statute ſubſequent to the 


25 Ed. 3. fiat. 5 cap. 2 the Judgment ought to be, as it is of all other 
High Treaſons at the Common Law except that of counterfeiting the King's 
Money, to be drawn, hanged and quartered. | „ 

23. But it ſeems to be the better Opinion, that in ſome other Caſes of 


High Treaſon, as well as that of coumerfeiting the King's Money contrary 


to the 25 Ed. 3. fta?, 5. cap. 2. the leſs folemn Judgment ought to be 
pronounced, 5 N e | 
_ | 24. It 
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24. It appears, from one Caſe, that the leſs ſolemn Judgment was ſome 2 H. 4. 25. 
Years after the 25 Ed. 3 lat. 5. cap. 2. pronounced in the Caſe of coun- 
terfeiting the Great Seal. 3 e 
25. Core Chief Juſtice does indeed ſay, in ſpeaking of this Judgment, 3 Inſt. 1 5. 
that it muſt be miſreported. | . 5 
26. But Hale Chief Juſtice is of Opinion, that Coke Chief Juſtice was 1 H. H. P. C. 
himſelf miſtaken : For that the Judgment, in the Cafe of counterfeiting the 352. 
Great Seal, may be either to be drawn and hanged ; or to be drawn, hanged 
and beheaded, | 25 | 
27. The Opinion of Hale Chief Juſtice ſeems to be upon the whole: H. H. pc. 
right: But it ſeems a little ſtrange to ſay, that either the ſolemn or thess1. 
lets ſolemn Judgment may be pronounced in this Caſe, which is a Latitude 
unknown to the Engliſh Law : And the rather, as he had but a few Lines 
before ſaid, upon the Authority of both Bradtn and Flea, that at the 
Comn:on Law the Puniſhment of counterfeiting the Great Seal was to be 
drawn and hanged. | | 
28. If this were the Puniſhment at the Common Law of that Offence ; 1c, 15. 
the Conſequence muſt be, as is laid down by Coke Chief Juſtice in the Caſe 
of counterfeiting the King's Money, that as the 25 Ld. 3. fl. 5. c. 2. has 
made no Alteration in the Mode of puniſhing this Offence, the fame 
Puniſhment ought to be inflifted upon the Perſon guilty thereof as was in- 
ſlicted at the Common Law. ES; | | 
29. Hale Chief Juſtice has with great Propriety diſtinguiſhed the Caſes 1 H. H.P.C. 
upon Statutes ſubſequent ro the 25 Ed. 3. fat, 5. cap. 2. by which divers 35% 
Offences relative to the Coin have been made High Treaſons, from Caſes . 
of Offences made High Treaſon, which were not to at the Time of making 
that Statute. _ | | | | 
30. His DiſtinQion is, that in the latter Caſes, as in Offences againſt !bid. 
the Proteſtant Religion, the ſolemn Judgment ought to be pronounced: 
But that in Offences relative to the Coin, although ſome of theſe are 
made High Treaſons by Statutes ſubſequent to the 25 Ed. 3 flat. 5. 
cap, 2. the leſs ſolemn Judgment ought for the following Reaſons to be 
pronounced. ys OD” | | 
31. As theſe Offences are in Cognita Materia falſi ficationis Monet, iq, 
they are within the Verge of the Crime of talſifying Money; and 
| 2 ought to be puniſhed in the ſame Way as this Crime is to be 
umſhed. He | 5 
g 32. It is unreaſonable to think, that the Legiſlature could intend tolbid. 
inflict a more ſevere Puniſhment upon the Counterſeiters of foreign Coin, 
or upon the Clippers of the King's Money or foreign Coin, than upon the 
Counterfeiters of the King's Money. | | a 


33. In Support of this Diſtinction divers Caſes are mentioned. 

34. In one of theſe it is ſaid to have been agreed by all the Judges, that Dyer 230, 
the leſs ſolemn Judgment ought to be pronounced in a Caſe of clipping the 8 
King's Money: Which Offence was made High Treaſon by the 5 n 
cap. 11. 55 RO. | | | ; 

35. In ſome ſubſequent Caſes of clipping the King's Morey, the ſolemn i H. H. P c. 
Judgment was indeed pronounced: But it appears upon looking into all353- 
the Caſes ſince Wright's Cale, that in much the greater Part of them the 
leſs folemn Judgment was pronounced. 

36. And in one of theſe it was refolved by all the Judges, except 2 Lev. 98. 
Vaughan Chief Juftice, after a Conſultation had with the Serjeants at Ballow's 
Serjeants-Inn, that the leſs ſolemn Judgment ought to be pronounced or oo. 
the Caſe of clipping the King's Money. | | . 

37. It is admitted by Hale Chief Juſtice, that in one Caſe, which was 1 H. H. p C. 
Mich, 16 Ja. 1. the folemn Judgment was pronounced upon a Man con- 282. 
victed of counterfeiting the Privy Signet, which Offence was made High? Noll. Rep. 
Treaſon by the 1 Mar. /tat. 2. cap. 6. | * 

| „„ EY 38, Bur 
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3 St. Tr. 688. | 


158 TREE T8 
38. But as this Caſe was determined, before the Law was ſettled in 
Ballmw's Caſe as to the Judgment of Offences relative to the Coin, which 
have been made High Treaſons by Statutes ſubſequent to 25 Ed. 3. ft. 5. 
cap. 2. it may be fairly inferred, that, ſo far from being ſufficient to over. | 
throw the Reaſoning of Hale Ch. J. and the Caſes mentioned by him, the 
Caſe is not at this Day Lac. . 
39. Judgment of High Treaſsn was in one Caſe, upon a Trial at Bar, 
Staley's Pronounced upon the Day the Priſoner was convicted. 1 
Caſe. 3 | EE | 3 | 
4'St.Tr.767. 40. But this Judgment is in a ſubſequent Caſe declared to be an unpre- 
Enightley's cedented one; and it is in the latter Caſe laid down by Holt Ch. J. that, if 


Caſe. a Priſoner have been convicted of High Treaſon upon a Trial at Bar, the 


Judgment ought not to be pronounced in leſs than four Days after the Con- 
viction, provided there are ſo many remaining Days in the Term; becauſe 
the Priſoner ought to have ſo many Days to move in Arreſt of Judgment: 
And it is added, that, in Caſe there are not four remaining Days in the 
Term, the Judgment ought to be pronounced upon the laſt Day of the 
Tem. : 
3 St. Tr. 855, 41. If a Perſon have been attainted upon a Judgment of Outlawry on an 
558. ladictment of High Treaſon, no other Judgment is to be pronounced: 
3 But a Rule of Court is to be made for his Execution; that Judgment, 
Which is upon Record, being a ſufficient Ground for the awarding of 
Execution. | 5 Vi] | 
Staundf,P.C. 42. In every Caſe, wherein a Man is convicted of Petit Treaſon, the 
Lib 3. c. 19-leſs ſolemn Judgment is to be pronounced. | EE 
3 loſt, 211. | OS | | | 8 | OS 
Thi, 43. If a Woman be convicted of Petit Treaſon ; the Judgment to be 
| pronounced is, That ſhe be carried to the Priſon from whence ſhe came, 
and be drawn from thence ta the Place of Execution ; and that ſhe be 
there burnt. VV 5 
44. Although hanging be no Part of the Judgment upon a Woman con- 
victed of Petit Treaſon, it is uſual to ſuffer her to be ſtrangled, with the 
Cord by which ſhe is tied to the Stake, to ſuch a Degree before the Fire is 
__ lighted, that if not quite dead, ſhe is inſenſible of Pain. 1 5 
Foft. 336. 45. But in the Caſe of Catharine Hayes, convicted at the Old-Baily in 
April 1726, of the Murder of her Huſband, in whoſe Caſe there were 
| Circumſtances of high and uncommon Aggravation, the Fire was lighted 
fo ſoon after her being tied to the Stake, that ſhe was in Fact burnt alive. 
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which ſignifies to go beyond what is right. 

It follows, that every injurious Act is in the large Senſe of the 
Word a Treſpals. 
hut as divers injurious Acts are called F DR IE and are diſtinguiſhed by 

particular Names, as Treaſon, Murder, &c. the Word 'T'reſpats does not 

in the legal Senſe thereof, extend to any ſuch injurious As. 
| Some Treſpaſſes are not accompanied with Force, 

A Treſpaſs of this Kind is called a Treſpaſs upon the Caſe: And the 
Method of proceeding againſt the Wrong-Doer is by an Action of 1 reſpals 
upon the Caſe. 

This Action has been already treated of, under the Title Aion upon the 
Cafe. | 
8 Treſpaſſes are accompanied with Force, either actual or implied. 
If a Treſpaſs accompanied with actual Force have been injurious to the 
Publick, the proper Method of proceeding againſt the Wrong-Doer, | is by 


indien or Information. 


1 H E Word Treſpaſs is derived from the French Word Treſvaſer, 


If a Treſpaſs accompanied with actual Force have only been injurious to 


one or a few Perſons, the Wrong-Doer may in ſome Caſes be proceeded 
againſt by Indictment or Information, and in all by Indictment; for, al- 
though the Injury was done oniy to one or a few Perſons, as every Treſ- 
paſs accompanied with actual Force amounts to a Breach of the Peace, | it 1s 
an Offence againſt the Publick. 5 
The Method of proceeding by Indictment or Information, againſt Per- 
ſons guilty of ſuch Treſpaſſes as are Offences againſt the Publick, has been 
ſhewn under the Titles Indictment and [nformation. 
_ Beſides being liable to an Indictment or Information, the Perſon guilty 
of a Treſpaſs accompanied with actual Force, which has been injurious to 
one or a few Perſons, is liable to an Action of 'Tretpaſs. 
If a Treſpaſs not accompanied with actual Force, have only been injuri- 
ous to one or a few Perſons, the only Method of proceeding againſt the 
5 -Doer, this not bong a publick Offence, is by an Aion of Treſ- 
paſs. 


| returnable, at other Times it is not. 

t is in the Election of the Party injured by a Treſpaſs, to ſue out a Writ 
of "Treſpaſs that is returnable, or one that is not, 

The latter Writ is called a Vigontiel Writ: Becauſe the Matter therein 
complained of is to be deter mined beiore the Sheriff to whom the Writ is 
directed. 

As the Vicontiel Writ of Treſpaſs i is at this Day very ſeldom ſued our, 
it is by no Means neces to go into the Conlideration of the Action 
thereupon founded. 

The Deſign at preſent is, to treat of that Action, which is founded upon 
the returnable Writ of Treſpaſs. | 


As the Writ of Treſpaſs which is returnable does always Sonta ia the 


Words Vi et Armis, the Action founded thereupon is, to ſpeak with Pro- 
Fin, an Action of T pelt Vi et Ar mis 
, But 


The Writ by which an Action of Treſpaſs i is commenced, is ſometimes 
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But as ſuch Action is almoſt as frequently called an Adion of T reſpaſe, az 
an Action of Treſpaſs Vi et Armis, and as it is by the former Name ſuffi- 
ciently diſtinguiſhable from an Action of Treſpaſs upon the Caſe, it is by no 
Means neceſſary to add, in treating thereof, the Words Vi et Armis. 

Divers Things relative to an Action of Treſpaſs, as Tender and Bring- 


ing Money into Court, Damages, and Coſts, have been treated of, under 


the Titles Tender and Bringing Money into Court, Damages, and Cofts. 


The remaining Matter, which een to this Title, mall be ranged 1 
the fol owing Order: 


a Tn what Caſes an Attton of Treſpaſs does in 
the general lie. 

(B) In what Caſes an Aﬀion of Treſpaſs lies for 
an At, which, although it was in the Urſt In. 
ſtance lawful, becomes afterwards a Treſpaſs 


ab Initio. 
(c) By whom an ation of Treſpals may be 
brought, 5 


1. Where the nk was done to a Perſon. EO, 
2. Where the Injury was done to Perſonal Property. 
3- Where the Injury was done to Real Property. 


QO) Foz what Jnjuries to the Perſon an Attion of 
Treſpals lies. 


1. Fora Battery. 
2, For an accidental Stroke. 
3. For a falſe e 


E Fo what Tnjuries to erſonal 0 my an 
' Fu of Treſpaſs lies. 1 P! . 


1. To live Property. 
2. To dead Freer. 


) For what Jnjuries to Beal Property a an Attion 


of Treſpaſs lies. 


1. To 1 . 
2. To a Building. 


(G) Againſt whom an Action of Treſpaſs may te 


_vzought. 


1. In the erl. 3 ä : 
2. For an Injury to Real Property. 
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(ﬆ) Jn what Court an Action of Treſpaſs may be 
0 1 he Pleadings in an n Attion of Treſpals, 


1. Of the Writ. 
2. Of the Declaration. 


1. In the General. 
2. Of declaring with a Continuando. 


3. Of the Plea. 


Xo Of pleading i in Abatement. 
2. Of pleading in Chief. 


1. The General Iſſue. 
2. A Special Plea. 


3. Both the General Iſſue and a Special Plea. 
4˙ Of giving Colour. 


* of the Replication. 


1. In the General. 
2. Of making a new Aſſignment. 


(K) Df the Evidence in an Attion of Treſpaſs. 


(4) Jn what Caſes an Action of Treſpaſs does in 
; the general lie. 


HEREVER an Injury has been received from an LAS which Str, 632." 


was in the firſt Inſtance unlawful, an Action of Treſpaſs lies, al- Reynolds v. 


lark 
though the Act were not accompanied with actual Force, there being i in . 


every ſuch Caſe an implied Force. 140. K. K. 
2. But where the Injury, which has been received, was the Conſequence 
of an Act, which was in the firſt Inſtance lawful, an Action of Treſpaſs 

does not in the general lie, the proper Remedy being an Action upon the 


* 
If one Man fix a Spout for the carrying of Water from his Houſe, and Str. 63e. 


the Water thereby carried fall and do Damage upon the Ground of another, Reynolds v. 


the latter cannot maintain an Action of Treſpaſs ; for, as the fixing of the Clar — 
Spout was FRE, the Injury is conſequential, | e $.C: 


3. If 


— - 
* 1 — — — —— ͤ— 
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Ld. Raym. 4. If J. S. dig a Trench in his own Land or in the Land of a Stranger; 
aa | by which the Water is diverted from the River of J. M. J. N. cannot main- 
tia. tain an Action of Treſpaſs, inaſmuch as he had no Right to complain of 

se the Act done by J. S. until the Conſequence thereof was injurious to him, 
5. If an Injury be the Conſequence of Non-feaſance, an Action of 
Treſpaſs does not lie: For, there cannot have been any Force, either 
actual or implied, where no Act has been done. 5 | 
Id. Raym. 6. If the Perſon intitled to Tithe do not, after having received Notice 
388. Shap- that the Tithe is ſet out, fetch it away in a reaſonable Time, he is liable 
1 MUS” to an Action upon the Caſe, for the Injury ſuſtained by the lying thereof 
2 too long upon the Land: But an Action of Treſpaſs does not lie; becauſe 
the Injury ariſes from Non- feaſance. ons 
Bro A8 7. If J. S. who ought to repair the Bank of a River, neglect to do it, 
ſur le Caſe, and for want of its being done the Ground of 7 N. be overflown; F. N. 
pl. 36. may recover a Satisfaction for the Injury in an Action upon the Caſe : But 
Fitz. N. B. he cannot maintain an Action of Treſpaſs; becaute the Injury ariſes from 
* Non-feaſance. | El Bo „ . 
Bro. Treſp. 8. It is ſaid in one Caſe, that if J. break the Hedge of B. to the 
pl. 179. Value of Fourpence, and Beaſts of Common of F. S. enter through the 
Breach into the Cloſe of B. and do Damage, B. ſhall recover Damages for 
the whole Injury in an Action of Treſpaſs againſt 4 
Ld. Raym. 9. But it is laid down in another Caſe, that if an Injury, for which the 
273 · Court-proper Remedy is an Action upon the Caſe, be contained in the Declaration 
3 Col- in an Action of Treſpaſs, Judgment ought, in caſe there is a general Ver- 
8 437. dict for the Plaintiff, to be arreſted: Becauſe the Judgment againſt the De- 
S. C. fendant in an Action of Treſpaſs is quod capiatur pro Fine, whereas the 
| Judgment againit the Defendant in an Action upon the Caſe is quod fit in 
| Miſericordia. = | 5 „ 
14. Raym. 10. If however one Injury, for which the proper Remedy is an Action 
273. Court- upon the Caſe, be after alledging an Injury proper for an Action of Treſ- 
A es co paſs, contained in the Declaration in an Action of "Treſpaſs under a Per 

38% ; Judgment may be given, although there is a general Verdict for the 

Plaintiff: Becauſe that which comes under the Per quod is not confidered 
as an independant ſubſtantive Injury, but as laid in Aggravation of Da- 
A To | | 

1 Inſt, 57. g 1. It is laid down in one Book, that if the Bailee of Cattle, which have 
been lent him to plough his Land with, kill any of them, the Owner of 
the Cattle has an Election to bring an Action of Treſpaſs, or an Action 

upon the Caſe. F 

Bro. Act. fur 12. But it is laid down in other Books, that the Bailee of Cattle who 
le Caſe, pl. has killed any of them, is not liable to an Action of Treſpaſs, becauſe he 
5 15 eſp, Came lawfully to the Poſſeſſion of the Cattle; the proper Remedy being an 
pl. 293. Action upon the Caſe. | | TH 5 


Hob 180. 13. It is in one Book laid down, that the Party injured by a Reſcue may 

Whealley v. have either an Action of Treſpaſs or an Action upon the Caſe. 

Stone. | | £ 

Sayer 184. 14. An Action of Treſpaſs does not lie for making an exceſſive Diſtreſs, 

Moir v. in caſe there were a Right to diſtrain, the Remedy being an Action upon 

Munday. the Statute of Marlbridge : But, if there were no Right to diſtrain, an 
Action of Treſpaſs lies. | | | 
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(z) Jn what Caſes an Action of Treſpaſs lies foz 
an At, which, although it was in the firft In⸗ 
ſtance lawful, becomes afterwards a Treſpaſs 


a b Initio. 


1. J T has been ſhewn under the laſt Head, that an Injury, which has 
- been received from an Act which was in the firſt Inſtance lawful, is 
not a Treſpaſs. 1 . | 

2. But in ſome Caſes an Act, which was in the firſt Inſtance lawful, be- 
comes afterwards a "Treſpaſs ab Initio. | Ns noe 
2, Wherever the Perſon, who at firſt ated with Propriety under an 
Authority or Licenſe given by Law, does afterwards abuſe the Authority 
or Licence, he becomes a Treſpaſſer 46 Initio. 


. If J. S. who has diſtrained a Beaſt Damage-feaſant, afterwards kill or 8 Rep. 146. 


uſe the Beaſt, he becomes a Lreſpaſſer ab Initio. He had by Law an —— —— 
thority to diftrain the Beaſt : But as this extended only to the keeping of it Bro. Treſp. 
as a Pledge, in order to enforce the making of Satisfaction for the Damage, pl. 29. pl. 
the killing or uſing of the Beaſt was an Abuſe of the Authority, 273. pl. 350. 
5. But every intermeddling with the Thing diſtrained does not amount to 

ſuch an Abuſe of the Authority to diftrain, as to make the Diſtrainer a 
Treſpaſſer ab Initio. „ = . 

6. If a Man, who has diſtrained Armour, ſcower it in order to reſerveCr®. Elize 
it from Ruſt, he does not become a Treſpaſſer ab [nitio : For this, far fromg,2-_. o 
being injurious, is beneficial to the Owner. Reeve. 

7. But if a Man, after having diftrained raw Hides, tan them, he be-;q 
comes notwithſtanding they would otherwiſe have rotted, a Treſpaſſer «ab 

Initio + Becauſe this, however it may at firſt Sight ſeem to be a Benefit, is 

an Injury to the Owner; for he can never be ſure of having his own Hides 

again, the Nature of them being ſo changed by the Tanning that they 
cannot be known. | | . | 

8. A Conſtable, who had the Warrant of a Juſtice of the Peace to ſearch Clayt. 44. 
the Houſe of J. S. for ſtolen Goods, pulled down the Clothes of a Bed Ward'sCaſe. 
in which there was a Woman, and attempted to ſearch under her Shift. 

It was holden, that by this indecent Abuſe of his Authority he became a 
Treſpaſſer ab Initio. 

9. The Law gives every Mana Licence of going into an Inn at ſeaſonable Rep. 146. 
Times: yet if a Man, who goes lawfully into an Inn, be afterwards guilty eee i 
of an injurious AQ therein, he becomes a Treſpaſſer ab Initio Becauſe I 
this is an Abuſe of the Licence. | pl, 3 ">" 
10. By the 11 Geo. 2. cap, 19. par. 19. it is enacted, © That where ans 
© Diftreſs ſhall be made for any Rent juſtly due, and any unlawful AQ 
| © ſhall be afterwards done by the Party diitraining, or by his Agent the 
*« Diſtreſs ſhall not be therefore deemed unlawful, nor the Party making 
* it a Treſpaſſer ab [nitin.” _ | 
11. By the 17 Ges. 2. cap. 38. par. 8. it is enacted, "That where any 
*© Diſtreſs ſhall be made by an Overſeer, by Virtue of a Warrant of Diſtreſs, 
for any Money juſtly due for the Relief of the Poor, the Party diftraining 
_ © ſhall not be deemed a Treſpaſſer ab Initio on the Account of any lrregu- 

* larity done by ſuch Party.” | 

12, It is in the general true, that a Man, who has been only guilty of a 

negative Abuſe of an Authority or Licence given by Law, does not there- 

by become a Treſpaſſer ab Initie: Becauſe he has only been guiliy of a 
 Non-feaſance. Gs 

e 8 . 
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8 Rep. 146. 13. If J. S. who has diſtrained a Beaſt Damage- feaſant, refuſe to deliver 
The Six Car- it upon a Tender of Amends before the impounding thereof, this is a ne- 
P e e gative Abuſe of the Authority given by Law to diſtrain; and the Owner of 
188. 7" the Beaſt may recover Damages for the Detention : But as the Injury ariſes 

| from a Non- feaſance, J. S. does not become a Treſpaſſer ab Initio. 

8 Rep. 146. 14. If a Man, who went lawfully into an Inn, retuſe to pay for the Li. 

TheSix Car-quor he has called for, this is a negative Abuſe of a Licence given by 

pentersCale. Law to go into an Inn: But the Man does not become a Treſpaſſer 45 
Initio. | | F 5 15 | | 

5. But in ſome Cafes a Man, who has been only guilty of a negative 
Abuſe of an Authority or Licence given by Law, does become a Treſpa{- 
fer ab Initts. 5 . | | | 

Pap 16. If a Sheriff have not returned a Writ which ought to have becn re- 

3 pl. 5. turned, he becomes, although this be only a Non- feaſance, a Treſpaſſer ab 

pl. 7. pl. 12, Initio, as to every Thing which has been done under the Writ. 

J. 22. | : : | T ES, 
Tg 378. Salk, 409. Ld. Raym. 632. Cro. Car. 446. 


Bro. Faux. 17. If a Bailiff haye, by Virtue of a Warrant from a Sheriff, executed a 
Impr. pl. 5. Writ which ought to have been returned, he does not, although the Writ 


E 378 has not been returned, become a Treſpaſſer ab Initio : For it would be un- 
Cro. Car. Teaſonable to puniſh the Bailiff for the Default of returning the Writ z which 
. 446. could only be returned by the Sheriff. = 


2 Roll. Abr. 18, But if the Bailiff of an inferior Court have not returned a Wiit 
563. pl. 18. which ought to have been returned, he becomes a Treſpaſſer ab Initio, as 
Ld. Raym. to every Thing which has been done under it: Becauſe he is the principe! 


632: Officer, and not, as is the Caſe of a Bailiff acting under a Warrant fiom a 
Sheciff, a ſubordinate one ; and conſequently it was his Duty to return the 
Wirit. = OE: | | 


19. The Perſon who is guilty of an Abule of an Authority in Fact, does 
not thereby become a I reſpaſſer ab Initio. | 
* TY 20. If the Bailee of a Beaſt, which was delivered to him to be kept, 
P: 9>*Þ* kill or uſe it, he is liable to make Satisfaction for the Abuſe of the Autho- 
© Bro. Act. ſurrity given by the Owner of the Beaſt : But he does not thereby become a 
ieCale,pl.gg. Treſpaſſer ab [nitio, _ 3000 F | 
3 Init. 242, 21. If a Beaſt, which has been diſtrained for a Rent-Charge, be killed or 
143. uſed by the Diſtrainer, he does not become a Treſpaſſer 46 Initio: Becauſe 
Perk. f. 691. tne Diſtreſs muſt in this Caſe be made under an Authority in Fact; for. 
an Authority to diſtrain is not, as it is to a Rent Service, incidental to a 
Rent-Charge, but muſt always have been given by the Grantor thereof. 
8 Rep. 146. 22, The Reaſon of the Difference, between the Caſe of an Abuſe of an 
1 Authority in Fact and that of an Abuſe of an Authority given by Law, 
benters Cale. j, jg one Book ſaid to be, that the Abuſe in the latter Caſe is deemed a 
Treſpaſs ab Initio : Becauſe the Law intends from the ſubſequent tortious 
AQ, that. there was from the Beginning a Deſign to be guilty of an Abule 
of the Authority. „ e . 5 
23. But this Reaſon, which applies equally to both Caſes, is by no Means 
concluſive : For it may he as well intended, in the'Caſe of an Authority 
in Fact, from the ſubſequent tort.6us AQ, that there was from the Begin- 
ning a Deſign of being guilty of an Abuſe thereof, Perhaps the Difference. 
between the two Caſes may be better accounted for in the following 
Manner: | 5 Sy 5 ! „ 
24 In the one, where the Law has given an Authority, it ſeems reaſon- 
able, that the Law ſhould, in order to fecure ſuch Perſons as are the Objects 
thereof from Abuſe of the Authority, when it is abuſed ma ke every Thing 
done void; and leave the Abuſer in the fame Situation, as if he had done 
every Thing without any Authority, And this agrees with the Maxim, 
 Actus Legis nemini facit Injuriam. | | N 
V 25 In 


2 
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25. In the other Caſe, where a Man, who was under no Neceſſity of | 
iving an Authority to any Perſon, has thought proper to give an Authority 

to a certain Perſon, and this Perſon 1s guilty of an Abuſe of the Authority, 

there is no Reaſon that the Law ſhould interpoſe, ſo as to make every 

Thing done under it void: Becauſe it was his own Folly, to truſt a Perſon 

with an Authority who has ſhewn himſelf not fit to be truſted therewith. 

The Interpoſition of the Law in ſuch Caſe would moreover be contrary to 

the Maxim, Vigilantibus non Dormientibus ſervit Lex. | 


* : 


(c) By whom an Attion of Treſpaſs may be 
gt © Mount = 


1. Where the Injury was done to a Perſon. 


1 4 NLV the Perſon, to whom the Injuiy was done, can maintain an 
Action of Treſpaſs for a perſonal Injury. | 
2. If a Son or Daughter have been falſely impriſoned, neither the Father Cro. Eliz. 


nor the Mother can maintain an Action or Treſpaſs, 770. 
| TY 1 Barham v. 
Dennis. 


3. If a Daughter have been debauched, her Father may maintain an sid. 228. 
Action of Treſpaſs: But he can only recover Damages for the Loſs of the Sippora v. 
Daughter's Service; no Damages being recoverable by him for the perſonal Eiter. 

; 8 | | ayt. 133. 
Injury done to the Daughter, : : 

4. An Anceſtor, before Tenure by Knight. Service was taken away, could 3 Rep. 38. 
have maintained an Action of "Treſpaſs for the taking away of his Heir: Ratcliff s 
But he could only have recovered Damages for the Loſs of the Marriage — 16 
of the Heir; no Damages being recoverable by him for the perſonal Injury 128. b 
done to the Heir. . | | Cro, Eliz. 


| . DD | | 770. 
5. If a Servant have been beaten, no one except himſelf can maintain an Bro. Treſp. 
Action of Treſpaſs for the Injury done to his Perſon. 1 


| | | 582. N. pl.7. 
6. And although a Maſter may, where his Servant lawfully retained has Bro. Lab. 
been beaten, maintain this Action, he cannot recover any Damages for the pl. 29. 
perſonal Injury done to the Servant ; for his Recovery can only be for the Bro, Treſp. 
conſequential Damages he has ſuſtained, by the Servant's having been ren-7 Rofl. Abr. 
dered by the Beating incapable, or leſs capable, to perform his Service. 552. N. pl. 3. 


7. If a Wife have been falſely impriſoned, her Huſband may in an Action Salk. 119. 
of Treſpaſs obtain Satisfaction for the Damages he has ſuſtained, by having Rufel 92 
deen deprived of the Company and Comfort of his Wife, and by the Cro, ja. coz. 
Buſineſs of his Houſe having been neglected during her Abſence: But he Cro. Car. go. 
cannot recover any new Damages for the perſonal Injury done to the Wife, | 

8. It is indeed true, her Huſband muſt always join with a married Wo- 
man in an Action of Treſpaſs for a perſonal Injury done to herſelf; But as 
this is owing to the Incapacity of a married Woman to ſue alone, unleſs 
ſhe be intitled by ſpecial Cuſtom ſo to do, or unleſs her Huſband become 
incapable of ſuing, it is by no Means to be conſidered as an Exception to 
the general Rule, That only the Perſon to whom the Injury was done, can 


maintain an Action of Treſpaſs for the perſoual Injury. 


Vol., V. | | NI 3 2. Where 
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2. Where the Injury was done to Perſonal Property. 


Bro Treſp. 9. The Perſon, in whom the general Property ina perſonal Chattel ig, | 


pl. 303- may maintain an Action of Treſpaſs for the Taking or Injuring of the 
pl 346. Chattel by a Stranger, although he have never had a Poſſeſſion in Fact there- 
gow 48 of: For a general Property does always draw to it a Poſſeſſion in Law; 

_*** which is, in the Caſe of a perſonal Chattel, by Reaſon of the Tranſitorineſs 


of its Nature, ſufficient to found this Action upon. | 


0 Bro. Treſp. 10. If the Owner of Goods, which are at York, give them to F. S. who 


atch 214. actual Poſſeſſion of the Goods a Stranger take them, J. S. may maintain 
| an Action of Treſpaſs againſt the Stranger; for by the Gift he acquired a 
general Property in the Goods, Pe 

Bro. Treſp. 11, But if the Bailee of Goods have given them to J. S. and a Stranger 
pl. 216. take them before they are delivered to J. S. this Action cannot be main- 
tained by F. S. Becauſe by this Gift, it being the Gift of a Perſon who had 
only a ſpecial Property in the Goods, J. S. did not, as they were not de- 

livered to him, acquire any Property in them. . 


2 Bulſt. 268. 12. If the Goods of a Teſtator, who has appointed an Executor, are taken 


2 303. at the Time of the Gift is in London, and before F. S. have obtained the 


Fiſher v. by a Stranger before the Teſtator's Will is proved, and afterwards the Exe- 


Feung. cutor prove the Will, he may maintain an Action of Treſpaſs for the 


taking of them: For although an Executor has not any Property in the 
Goods of his Teſtator until he has proved his Will, when this is done, he 
_ a general Property therein from the Time of the Death of his 
eſtator. 55 1 . vo | : 


Bro, Treſp. 13. If a Teſtator have bequeathed certain ſpecifick Goods to 7. S. the 


Pl. 2. Legatee may bring an Action of Treſpaſs for an Injury done to the Goods 
by a Stranger, although the Injury was done before they were delivered to 


him by the Executor: Becauſe the Legatee did, immediately upon the 


Teſtator's Death, acquire a general Property in the Goods. 


ibid. 14. But if a Teſtator have bequeathed a third Part of his Goods to J. 


S. and ſome of the Teſtator's Goods, before the third Part thereof was de- 


livered to F. S. by his Executor, are taken by a Stranger, the Legatee can- 
not maintain this Action: Becauſe he does not in this Caſe acquire a Pro- 


perty in any of the Teſtator's Goods, until they are delivered to him by 


the Executor. | 


Fitz. N. B. 15. If wrecked Goods are thrown on Shore, and before a Seizure thereof 


91. is made a Strapger take them away, the Perſon in whom the Right of 
Wreck is may maintain an Action of Treſpaſs ; inaſmuch as a general Pro- 
periy ia the Goods was, immediately upon their being thrown on Shore, 
| veſted in him. es Foc Wo: lg 

2 Roll. Abr. 16. Every Perſon, in whom the general Property in a perſonal Chattel 
569. P. pl. 5. is, may maintain an Action of "Treſpaſs for the Taking or Injuring thereof 
Bid. 438. by a Stranger, although the Treſpaſs was committed, whilft the Chattel 

EE was in the Poſſeſſion of another, who had a ſpecial Property therein. 
2 Roll. Abr. 17. If the Goods of F S. which were bailed to J. N. are taken from or 


$69. P. pl. 5. injured in the Hands of J. N. by a Stranger, J. S. in whom the general 


Property ſtill remains, may maintain an Action of Treſpaſs. 


Bro, Trelp. 18, Put if the Bailee of Goods have delivered them to a Stranger, the 
4 Bailor cannot maintain this Action: Becauſe the general Property in the 
95" | Goods is changed by the Delivery of a Perſon who had a ſpecial Property 


Pl. 216, pl. 
eren... e | 8 : 

Fitz. N. B. 19. Every Perſon, who is anſwerable to another for a Perſonal Chattel in 

89, 92. His Poſſeſſion, has ſuch a ſpecial Property in the Chattel as enables him 


r laſt. 89. to maintain an Action of Treſpaſs for the Taking or Injuring thereof by a 


Bio, T el] . 
ry 67. P Stranger. | EE, 8 
4 Rep. 84. 13 Rep 69. 2 Roll. Abr. 369. pl. 3. pl 7. Sid. 438, 2 Saund. 47. 


20. This 


DO 
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20. This Diſtinction was formerly taken: Namely; that if Goods, 4 Rep. 84. 
which have been delivered generally to a Man to be kept, are taken from Southcote's 
him by a Stranger, the Bailee may maintain an Action of Treſpaſs, becauſe * 
he is anſwerable for the Goods to the Owner: But that if Goods, which 
have been delivered to a Man to be kept as he keeps his own, are taken by 
a Stranger, the Bailee cannot maintain this Action; becauſe he is not an- 
ſwetable for the Goods to the Owner, | "oF 
2211. But in a modern Caſe, in which Souchcote's Caſe and all the old 1g. Raym. 
Caſes were conſidered, this Diſtinction is exploded. It is in this Caſe laid 913, 914, 
down, that the Bailee of Goods, which have been delivered to be kept, is 21s. 
not, although the Delivery were general, anſwerable to the Owner lor the gabs: 8 
Goods, unleſs they are loſt or injured by Neglect or Default of the Bailee; 
for that it would be very unreaſonable, to make a Man, who receives no 
Benefit from keeping the Goods of another, anſwerable for the Taking or 
Injuring thereof, unleſs he have been guilty of Neglect or Default. 
22. It ſeems to follow from this Caſe, that the Bailee of Goods, when 
delivered generally to be kept, cannot maintain an Action of Treſpaſs for 
the Taking or Injuring of them by a Stranger. ED 
23. If J. S. have bailed a Beaſt to F. N. for ploughing his Land, and Bro. Treſp. 
this Beaſt be taken from J. N. by a Stranger, F. M. may maintain this Pl. 92. 
Action; becauſe, as the Beaſt was delivered to J. N. for a Purpoſe be-, * 
neficial to himſelf, he is anſwerable for it to the Owner. a 
24. If Goods, which have been taken by a Sheriff in Execution, are Sid. 438. 
taken from him by a Stranger, he may maintain an Action of Treſpaſs ; Wilbrabam 
| Becauſe he is anſwerable for the Goods to the Perſon at whoſe Suit the Eye? ow. 
ecution was. N e | e 
25. If Goods of J. S. which have been delivered to J. N. to be carried Salk. 26, 143. 
for Hire, are taken from J. N. by a Stranger, J. M. may maintain ana Rep. 84. 
Action of Treſpaſs: Becauſe he is anſwerable for the Goods to J. S. 1 Mod. 31. 
26. The Agiſtor of a Beaſt may maintain an Action of Treſpaſs for the Bro. Treſp. 
Taking or Injuring thereof by a Stranger, whilſt it is upon his Land : pl. 67. 
Becauſe he is anſwerable for the Beaſt to the Owner. Moor 543. 
227. Churchwardens may maintain an Action of Treſpiſs, for the Taking Fitz N B. 9a. 
of Goods belonging to their Church by a Stranger during their Church- 1 Ventr. 8g. 
wardenſhip: Becauſe they are anſwerable for the Goods to their Sueceſſors.! Mod: 65. 
28. And it is ſaid, that Churchwardens may maintain this Action, for Fitz. N. B. 
the Taking of Goods belonging to their Church by a Stranger during the 89, 92. 
Churchwardenſhip of their Predeceſſors. | 
29. But it may be inferred from what is ſaid in another Book, that Dyer 48. 
Churchwardens cannot maintain this AQtion, for the Taking of Goods be- 
| longing to their Church by a Stranger duting the Churchwardenſhip of 
their Predeceſſors. 
30. And the latter ſeems to be the better Opinion; for it is not reaſon- 
able, that Churchwardens ſhould be anſwerable to their Succeſſots for 
Goods belonging to their Church, which were taken during the Church- 
wardenſhip of their Predeceſſor s. | | | 
31, It is moreover certain, that the Churchwardens never had in this 
Caſe an actual Poſſeſſion of the Goods. CE 5 : 
32. It follows, that they never had a ſpecial Property in the Goods; 
for it is laid down in many Caſes, that no Perſon can have a ſpecial Pro- 
perty in a perſonal Chattel, of which he never had the actual Poſſeſſion. 
33. It is upon the Whole clear, that both the Perſon in whom the ge- 
_ eral Property is, and the Perſon in whom the ſpecial Proper.y is, may 
maintain an Action of Treſpaſs for the Taking or Injuring of a perſoral 
Chhattel by a Stranger, whilſt it was in the actual Poſſeilion of the latter. 
34. But if either of theſe Perſons have recovered in ſuch Action, this 2 Roll. Abr. 
ſhall ouſt the other of his Right of Action: Otherwiſe the Freſpaſſer would 559. F. l. 5. 
be liable to make a ſecond Satisfaction for the lame In,uty. | 
| N M4: 35. Nor 


arnard. 


166 rn ˙— : 
Bro. Treſp. 35. Nor is this Caſe like the Caſe of the beating of a Servant, in which 
Pl. 13. both the Servant and his Maſter may maintain an Action of Treſpaſs; and 
2 Roll. Abr. the Recover y of one ſhall not ouſt the other of his Right of Action. 

852. N.pl.7. 5 205 | —_— 

36. For the two Actions are in the latter Caſe maintained upon quite 
different Grounds ; that of the Servant being to recover a Satis faction for 
the Perſonal Injury; that of the Maſter to recover a Satisfaction for the 

Loſs of Service, which was the Conſequence of the Perſonal Injury. 


3. Where the Injury was done to Real Property. 


Bro. Treſp. 37. Only the Perſon, who has the Poſſeſſion in Fact of the Real Pro- 
pl 38-pl-395-perty to which an Injury has been done, can maintain an Action of Tre _ 
pi. 346-1 pals Quare Clauſum fregit A general Property not being in the Caſe of 

3 Real Property, as it is in the Gale of Perſonal, ſufficient to found this 


aBulſtr.268. Action upon, 


Plowd. 346. the Intruſion ſuch a Poſſeſſion, as will enable him to maintain an Action 
4 Leon. 184. of Treſpaſs Quare Clauſum fregit. | | | 


Bro. Sur. 39. The Perſon in whom the Freehold of Land is, cannot maintain an 
pl. 50. ab Action of Treſpaſs Quare Cluuſum fregit, for an Injury done to the Land 
7 vs WI whilft it was in the Poſſeſſion of another. 1 | | 
4 Leon. 184. | 5 e 5 | | 
Plowd. 142. 40. An Heir at Law may make a Leaſe of Land deſcended upon hin, 
Browning before he has entered thereupon ; but he cannot maintain an Action of 
v. Beſton. Treſpaſs Quare Clauſum fregit, before he has by Entry acquired the 
1 Poſſeſſion in Fact. Pp | E ae = 
2 Leon. 147. 41. If a Fine ſur Conuſance de Droit come ceo be levied of Land, the 
Berry v. Conuſee does thereby immediately obtain a Poſſeſſion in Law: But he can- 
Goodman. not maintain an Action of Treſpaſs Quare Clauſum fregit, before he has 
| by Entry acquired the Poſſeſſion in Fact. BY | 
Ptowd. e28. 42. A Parſon cannot maintain an Action of Treſpaſs Quare Clauſum 
Hare v. fregit for an Injury done to his Church, Church-Yard, or Glebe, before 
Bickley. he is inducted ; it being the Induction which gives him the Poſſeſſion in 
Fact of theſe Things. | OT 88 5 
Bro. Treſp. 43. If a Man, who once had the Poſſeſſion in Fact of a Real Eſtate, quit 
pl. 365. it or be deprived thereof, he cannot maintain an Action of Treſpaſs Quare 
Clauſum fregit for an Injury done thereto, which was done betwixt the 
Time of his quitting or being deprived of the Poſſeſſion, and his regaining 
=} the ſame by Re-entry, „ „ | 
2 Roll. Abr. 44. The Diſſeiſſee of Land cannot maintain an Action of Treſpaſs Quare 
553.8. Pl. 4. Clauſum fregit, for an Injury done thereto betwixt the Time of the Diſſeiſin 
Pl. 5. and his Re-entry:: For he does not, until a Re-entry be made, regain the 
| Poſſeſſion in Fact of the Land. „ 5 3 
2 Roll Abr. 45. It has been holden, that a Leſſor at Will or for Years of Land, wbo 
531. N. pl. 3. has after the Determination of the Eſtate at Will or for Years re-entered, 
may maintain an Action of Treſpaſs Quare Clauſum fregit, for an Injury 
done to the Land during the Continuance of the Eſtate at Will or for 
Years; becaule his Reverſion may have been thereby injured. 
3 Lev. 209. 46. But it ſeems to be the better Opinion that he cannot: For in another 
„ Book it is laid down, that only the Leſſee at Will or for Years of 
F Land can maintain this Action, for an Injury done to the Land during the 
| 5 VVV Continuance 
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| Continuance of the Eſtate at Will or for Years : For that the Remedy of 

the Leſſor, if the Injury be of ſuch a Kind as to be prejudicial to the Re- 

' verſion, is by an Action upon the Caſe . 
47. If in a Leaſe for Years of Land there be a Reſervation of the Trees, Bro. Treſp. 
the Leſſor may maintain an Action of Treſpaſs Quare Clauſum fregit, for pl. 55. 
cutting down or injuring the Trees during the Continuance of the Leaſe: 
For by the Reſervation of the Trees the Land on which they grow was 
reſerved, and conſequently the Leſſor has never been out of the Poſſeſſion 
in Fact thereof. 
48. A Leſſee for Years of Land may maintain an Action of Treſpaſs, Roll. Abr. 
Quare Clauſum fregit, for an Injury done to the Land by any Perſon 881. N. pl. s. 
during the Continuance of his Eſtate. | Sid. 347- 
49. But a Leſſee at Will of Land can only maintain this Action, where 2 Roll. Abr. 


the Injury to the Land, done during the Continuance of his Eſtate, was 551. N pl. 3. 
| by a Stranger. | | SES 
done by 8 | | 3 


50. For if the Injury were done by a Perſon, who entered under Colour sig. 347 


of Title, this Action does not lie, Geary v. 
| | Barecroſt. 


Bi. It is laid down in one Book, that a Tenant at Sufferance of Land has Fitzb. Treſp. 
not ſuch an Intereſt, as enables him to maintain an Action of Treſpaſs pl. 10. 


Quare Clauſum freg it. | | | 1 | 
52. But it is in other Books laid down, that a Tenant at Sufferance of 2 Roll. Abr. 
| 551. N. pl. 1. 


Land may maintain this Action, for an Injury done by a Stranger to the 
Land. | | 13 Rep. 69. 
53. If the Perſon, who is intitled to the Veſture or Herbage of Land, 1 Inſt. 4. 
be diſturbed in the Enjoyment thereof, an Action of Treſpaſs Quare Clau- 1 Treſp. 
E 1 Jum fregit lies. | | | © Mak Abe; 
| Bon 552. N. pl. 8. Moor 302. 


54. It has been holden, that the Perſon, who is intitled to the Graſs 3 Leon. 213. 
rown upon Land after it has been mown, may maintain an Action 8 
Treſpaſs for ſpoiling the Graſs ; But that he cannot maintain an Action AE 
Treſpaſs Qua re Clauſum fregit. | | | 
55. It is laid down, that no Perſon can maintain an Action of Treſpaſs ,guiftr.157. 
Juare Clauſum fregit, for an Injury done to the Soil of a Highway; for Duraud v. 
that, when Land is dedicated to the Service of the Publick as a Highway, Child. _ 
it ceaſes to be private Property. _ | | 
56. But it was in a modern Caſe holden, that, although Land be dedi-g,, 1004. 
cated to the Publick Service as a Highway, the Property of the Soil con- Lade v. 


tinues fo in the Dedicator, that he may maintain this Action. ny, 
| g x ; ; 11. oO 2. 


57. A Perſon cannot maintain an Action of Treſpaſs Quare Clauſum Bro. Treſp. 
fregit, for treading down the Graſs growing upon Land in which he has a pl. 174. 
| Right of Common; tor, although a Commoner have a Right to take ſuch 2 Roll Abr. 
| Graf by the Mouth ot his commonable Catile, he is not in the Poſſeſſion 582. N. pl. 8. 
of the Land, | Ds 
58. It has b en holden, that, although J S. have a Right to a Seat in a Palm. 46. 
Church as belonging to an ancient Mefſuage, he cannot maintain an Action Pawtrie v. 
of Treſpaſs for being diſturbed in the Uſe thereot, or tor an Injury thereto ee. 
done: For that the proper Remedy is an Action upon the Caſe. 
59. It is not neceſſary, that the Perſon, who brings an Action of Treſ- 
paſs Quare Clauſum fregit for an Injury to Land, ſhould be in the actual 


Poſſeſſion thereof at the Time of bringing the Action. 


60. If an Injury were done to the Land of J. S. while he was in the Bro, Treſp. 


actual Poſſeſſion thereof, and J. S. afterwards quit the Poſſeſſion, an Ac- 838 FO 


tion of Treſpaſs Quare Clauſum fregit may be brought by him. 569. 
. | | | | 61 5 The Plowd. 431. 


n %% 
| Bro. ** 61. The Diſſeiſee of Land mav maintain an Action of Treſpaſs Duars 
pen 3 Clauſum fregit, for an Injury done to the Land before he was diſſeifſed. 
w_ The. 62. If the Beaſt of A. be chaſed into Land; which i is the Pans of A. 
pl. 421. but in the Poſſeſſion of B. A. may maintain an Action of Treſpaſs for the 
| Injury done to his Beaſt: But he cannot maintain an Action of T reſpaſy 

Quare Clauſum fregit. | 
Cro. Eliz. 63. Although Land in the poſſeſſion of J. C. be "Re by 7. N. and it be 
143. moreover agreed by J. S. that F. N. ſhall have half the Corn thereupon 
ere v. grown, J. V. cannot join with 7 S. in an Action of Treſpaſs Quare (lau- 
- 3 Abr. Tum fregit for an Injury done to the Corn before it is ſevered: Becauſe he 
568. N. pl. a. is not in the Poſſeſſion of the Land. 


(D) Fox what Injuries to o the Perſon an Attion ; 
; of Erema lies. 


For a Battery. 


N AQtion of Treſpaſs lies for Battery. 
2. But it is not neceſſary in this Place to ſhew what conſtitutes 


a {A b becauſe this has been ne. done under the Title Haul. and 
Battery. : 


| 2. For an accidental Stroke. 


Bre. Treſp. 3. If one Man have received a corporal Injury from the voluntary AQ ok 

pl. 213. another, an Action of Treſpaſs lies, provided there was a Neglect or Want 

pr ets 4, of due Caution in the Perſon who did the Injury, — there were no 

Laich £1 Deſign to injure. | 

1 

Hob. 134. 4. If a Soldier, for want of due Caution, wound a Man by the Diſ- 
Weaver v. charge of his Gun in exercifing, this does not amount to a Battery; be- 

Ward. cauſe there was no Deſign to hurt: But an Action of Treſpaſs lies. | 

Str. 896. 5. The Defendant in uncocking his Gun diſcharged the ſame, and 


e wounded the Plaintiff who was ſtanding by and looking at him; it was 


holden that an Action of Treſpaſs lay. 
iVentr.295. 6. If a Man ride an unruly Horſe, for the Purpole of Breaking i it, in 
Anon. a Place much frequented by the King's Subjects, and the Horſe run away 
with the Rider, and run over a Man and hurt bim, an Action of Treſpaſs 
| lies. 
7. But if the corporal Iojury received is not to be imputed to the Neg- 
ligence of the Party by whom it was done, or to the want of due Caution, 
an Action of Treſpaſs does not lie, although 1 it were the Conſequence of a 
voluntary Act. 


Hob. 134. 8. If in the very Inſtant a Soldier diſcharges his Gun in exerciſing a 
Weavet v. 


v. Perſon runs actoſs, and is thereby wounded, an Action of Treſpaſs does 
Wed. nor lie. 


ff ͤ 0 
| 3. For a falſe Impriſonment. | | 


9. An Action of Treſpaſs lies for every unlawful Reſtraint of Liberty. 
10. If a Perſon be unlawfully arreſted in the Street, this, although he be Finch's Law 
not carried into a Houſe, is a falſe Impriſonment. | 202. 
11. Every Arreſt of a Man for a civil Cauſe, which is not warranted by 2 Inſt. 5 1,52, 
jeoal Proceſs, is an unlawful Reſtraint of Liberty. | 


** It has been holden, that a Cuſtom to impriſon a perſon without 3 * 147. 
ings v. 


gal Proceſs is not good. | | | 8 
13. If a Perſon be arreſted under a Proceſs which was irregularly 2 jon. 58 
iſſued, this is a falſe Impriſonment in the Party at whoſe Suit it was 1 Ventr. 220. 


iſſued; for it was incumbent on him, to take Care that the Proceſs was Str. 509. 
regularly iſſued. | 
14. But if a Perſon be arreſted under a Proceſs which was erroneouſly Str. 309. 
jſſued, this is not a falſe Impriſonment ; becauſe the irregular iſſuing of Philip v. 
the Proceſs was owing to a Miſtake in an Officer of the Court, and not big 
the Party at whoſe Suit it was iſſued. ; 
18. It ſeems to have been always holden, that it is not a falſe Impri- Bro. Faux 
ſonment in an Officer, to arreſt a Perſon under the Proceſs of ſuperior Ir. Pl. 37. 
Courts, although the Proceſs were irregularly iſſued. 8 
16. It is laid down by Hale, Ch. J. that an Arreſt of a Perſon under 1 Ventr. 220. 
the Proceſs of an inferior Court, by an Officer of the Court, is a falſe Read v. 
Impriſonment, in caſe the Proceſs were irregularly iſſued; it being incum- Wilmot, 
bent upon the Officer, or Miniſter of the Court to take Care that the Pro- 


ceſs was regularly iſſued. EC. | | 
17. But it is in divers Books laid down, that the Officer is not in this Cro. Ja. 3. 
Caſe liable to an Action of Treſpaſs ; for that it would be hard to puniſh* 3 89. 
4 Leon. 78. 


a Perſon, who has done nothing more than execute the Proceſs of a Court, 
to which he owed Obedience. 8 — 
18. If a known Bailiff arreſt a Perſon under a Warrant of the Sheriff, Bro. Faux 
he is not obliged to ſhew the Warrant: For all Perſons are bound to take Impr. pl. a3. 
Notice that he is a Bailiff; and it is at his Peril to arreft a Man without? Rep. 69. 
a lawful Warrant. | e | 
19. But if a ſpecial Bailiff do not in ſuch Caſe ſhew his Warrant, a Bro. Faux 
Sight thereof being demanded at the Time of arreſting the Arreſt is a falie ** . Peas · 


Impriſonment. p. 69. 


20. If a known Bailiff, who has two Warrants againſt J. 8. one off 
which ia legal the other illegal, declare at the Time of arreſting J. S. that The College 
the Arreſt is by Virtue of the illegal Warrant, this is not a falſe Impriſon- of Phyſici- 
ment: For the Lawfulneſs of the Arreſt does not depend upon what he? 
declares, but upon the Sufficiency of his Authority to arreſt F. . = 

21, It is in one Caſe doubted, whether an Arreſt by the Aſſiſtant of a6 Mod. 211. 
Bailiff, whoſe Name 1s not in the Wartant, even in the Preſence of the - 


Bailiff be not a falſe Imipriſonment. 
22. But if a Warrant be directed to two or more Perſons jointly and 1 Inſt. 18 1. 


ſeverally, an Arreſt by any one af theſe is not a falſe Impriſonment. 
23. If a Stranger aſſiſt a Bailiff in confining a Perſon, who has been ar- Bro: Trelp. 
reſted by the Bailiff, this is not a falſe Impriſonment, | Pl 4 . 
| | | oy 561. F. pl. 3. Cro. Car. 446. 


24. If a Stranger, after a Man has been arrefled, coniine him at the Re- 2 Roll. Abr. 
quelt of the Bailiff who arreſted him, this is not a falſe Impriſonment. 561. F. pl. 2. 
| : | | Cro. Car. 4.“ 
23. It was formerly holden, that if a Perſon be arteſted under the Pro- 1 Rep. 30 
ceſs of an inſerior Court, for a Cauſe of Action which did not ariſe within The Cale of 


the Juriſdiction of the Court, it is a falſe Impriſonnient in the Officer who the Mar- 
ſhalſea, 


made the Arreſt, and in the Party at whoſe Suit it was made. | 
| | | | | ; - : 26. A Mick, 10 JA. 
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170 OTE 2-483, 
| 26. A Diſtinction was afterwards taken between the Party, at whoſe Suit 
the Arreſt was in ſuch Caſe made, and the Officer who made it. h 

2 Mod. 197. 27. It was holden to be a falſe Impriſonment in the former: Becauſe it 
Higgenſon ſhall be intended, that he knew where the Cauſe of Action did ariſe ; and 


y Maris it Was a Fault in him, to ſue in a Court which had not Juriſdietion in the 
11,28Car.2. | | | 7M | * c 

2 Jon. 214. Matter. | 

Olliet v. Beſey, Trin. 34 Car. 2. 


2 Mod. 196. 28, But it was holden not to be a falſe Impriſonment in the Officer, un- 


Higgenſon leſs it appeared plainly, that the Cauſe of Action did not ariſe within the 
v. Martin, 


Hil. 28 Car. 2, Juriſdiction of the Court: For that, unleſs this did appear plainly, it was 


the Duty of the Officer to execute the Proceſs. 
Ld. Raym. 29. This Diſtinction ſecins to be at this Day exploded ; for it has been 
230. Truſ-holden in another Caſe, in which all the Caſes ſeem to have been well 
| es Car- conſidered, that the Party, at whoſe Suit J. S. has been arreſted under 
Lo W. z. the Proceſs of an inferior Court, is not liable to an Action of Treſpaſs, 
although the Cauſe of Action did not ariſe within the Juriſdiction ot the 
Court; for that J. S. can only take Advantage thereof by pleading to the 
Juriſdiction of the Court. 
x Jon. 358. 30. If a Sheriff, to whom no Writ was directed for the arreſting of 4, 
Girling's make out a Warrant to a Bailiff to arreſt 4. and 4 be thereupon arreſt. 
Caſe. ed, it is a falſe Impriſonment in the Sheriff, and in the Bailiff ; becauſe 
there was no Authority for the Arreſt, _ 
3 Lev. 93. 31. But if a Writ were directed to a Sheriff for the arreſting of A. and 
Oſborn v. he make out a Warrant to a Bailiff, under which A. is arreſted before the 
Ronny Witt is delivered to the Sheriff, this is no falſe Impriſonment : For the 
. Writ is an Authority for all that has been done, notwithſtanding it was 
not delivered to the Sheriff before the Arreſt, 5 
32. Although however the Arreſt upon ſuch Warrant be good, the grant- 
ing thereof by a Sheriff, or his Deputy, is unlawful : For by the 6 Geo. 1. 
cup. 21. par, 53. it is enacted, That if any High. Sheriff, Under- Sheriff, 
or his or their Deputy, ſhall make, or us to be made or delivered out, 
© to any Perſon whomſoever, any Warrant, before they or ſome one of 
them ſhall actually have in their Cuſtody the Writ upon which ſuch War- 
rant ought to iſſue; that then the Perſon or Perſons fo offending, and 
every of them, {hall forfeit ten Pounds for every ſuch Offence.” _ 
CO ny 33. If A. be arreſted inſtead of B. whom the Sheriff had a Writ to 
1 Abr. arteſt, this, although B. be very much like A in the Face, is a falſe Im- 
$52. O. pl. 5. priſonment; for the Sheriff is at his Peril to take Care, that he do not ar- 
1 Bulſtr. 149. Teſt any other Perſon than him againſt whom the Writ iſſued. 
Moor 457. 34. Nay it has been holden, that if 4. tell an Officer, who has a War- 
Coote v. rant to arreſt B. that his Name is B. and thereupon the Officer arreſt A. 
3 this is a falſe Impriſonment; for that the Officer is at his Peril to take 
Hardt. 323. Care, that he do not arreſt any other Perſon than him againſt whom the 
FO nnd... | „5 5 5 
35. It is by the 29 Car. 2. cap. 7. par. 6. enacted, That the Perſon 
* ſerving or executing any Writ, Proceſs, Warrant, Order, Judgment or 
** Decree, upon the Lord's Day, except in Cafes of Treaſon, Felony or 
* Brcach of the Peace, ſhall be as liable to the Suit of the Party grieved, 
and to anſwer Damages for the doing thereof, as if he had done the ſame 
without any Writ, Proceſs, Warrant, Order, Judgment or Decree.” | 


Sheph. 1028. 36. It is ſaid, that the Arreſting of a Clergyman under a Civil Proceſs, 
either in going to Church to perform Divine Service, or in returning from 
thence, on any Day, is a falſe Iinpriſonment. | 8 
6 Mod. 154. 37. If a Perſon, againſt whom an eſcape Warrant has iſſued, were ar- 


Rich». reſted by the Mob, and by them delivered ro the Sheriff, and the Sneriff 
Doughty. 


detain him, this is a falſe Impriſonment; for, as he was not arreited by a 
proper Officer, the Arreſt was illegal; and. if fo, the ſubſequent Detention 
is illegal. V „„ | 
38. But 


38. But if a Perſon, who was arreſted by the Bailiff of a Liberty out of Skin. so. 
the Liberty, were delivered by the Bailiff into the Cuſtody of the Gaoler of Elliot v. 
the Liberty, it is not a falſe Impriſonment in the Gaoler to detain him, 2 Jon. 8 5 
though an Action of Treſpaſs would lie againſt the Bailiff for the illegal 
- Arreſt : For, inaſmuch as the Gaoler would have been liable to an Action 

of Eſcape, if he had refuſed to receive the arreſted Perſon, or if he had 
afterwards ſuffered him to go at large, it would be very unreaſonable, that 
| he ſhould be liable to an Action of Treſpaſs for detaining him. | 
30. An unlawful Detention of a Perſon who has been arreſted does, al- Cro. Car. 
though the firſt Arreſt were lawful, amount to a new Arreſt, and con fe- ZZ T | 
| 8 ythers v. 
quently it is a falſe Impriſonment. + — Holes, 
40. If a Plaintiff do, by an Order in Writing, direct a Sheriff to ds Bur gy, 
charge a Perſon, whom he has arreſted under a Capias or an Exigent at the 95 — N 


Suit of the Plaintiff, and the Sheriff afterwards detain the Perſon, this is Co, Car 
2 falſe Impriſonment. e „ 
41. If a Sheriff detain a Man, whom he has arreſted under a Capias or Fitz. N. B. 


an Exigent, after a Writ of Super ſedeas has been delivered to him, this is a 236. 
falſe Impriſonment. . | | Cro. Ja. 379. 
alſe Impriſo . | Roll. Rep. 


: | | 141. 3 Bulſtr 97. 

42. But the detaining of a Man, who has been arreſted under a Capias Fitz. N. B. 
ad Satisfaciendum, after a Writ of Super ſedeas has been delivered to the 237. 
Sheriff, is not a falſe Impriſonment: Becauſe a Writ of Super/zdeas does: Toute * 
not lie after a Perſon 1s taken in Execution. Ts 12 * ci 

43- It is not a falſe Impriſonment, either in a Sheriff or Gaoler, to de-, taſk, 33 
tain a Man who ought otherwiſe to be diſcharged, until he pay the Fees = 
due to the Sheriff or Gaoler. cr | | 

44 If the Order of a Court be to confine a Perſon in a certain Priſon, Salk. 498. 
the confining of him in any other Priſon is a falſe lmprifonment, re 
3 „ Skin. 664. 
45. An Officer, who has arreſted a Man under a Capias, may con fine Salk. 408. 


him wherever he pleaſes: For the Words of this Writ are, Ita quod habeas Su inſtead 
Corpus ejus coram, c. 2 v. Lyddal. 
| Skin. 664. 


5.46. It is in the general true, that an Arreſt for a criminal Cauſe, without 2Inf. 31,82. 


471 And wherever an expreſs Warrant is neceſſary to authoriſe an Ar- Bro. Faux 
reſt for a criminal Cauſe, an Arreſt without an expreſs Warrant can never _ pl. 8. 
| 2 Haw 


be juſtified under one granted after the Arreſt. 24" 


48. But in ſome Caſes an Arteſt may be wade for a criminal Cauſe with- | 
out an expreſs Warrant. „% n | 
4490. If a Felony have been committed, and A. have juſt Cauſe to ſuſpect Bro. Faux 
it was committed by B. A. may arreſt B. without an expreſs Warrant, 1 HG 
85 | | Bulſtr. 180. 
| 2 Hiwk. P. C. _ 


an expreſs Warrant, is a falſe Imprifonment. 


| 50. But if A. arreſt B. without an expreſs Warrant, becauſe C. has juſt Bro. Faux 
_ Cauſe to ſuſpeR that B. has committed a Felony, A. is guilty of à falie Im pr. pl. 8, 


Impriſonment; for the Power of arreſting without an expreis Warrant 1 ogthog 
confined to the Party ſuſpecting. | | 2 Hawk. 
| | P. e. 82. 


51. A private Perſan may without an expreſs Warrant arreſt Perſons 1 last. 52. 


who are actually fighting ; and keep them in Cuſtody until their Pe hon Bro Faux 
d oer. © 1 * 6. 
30; 1 HAK. 


P: c. 136. 2 Hawk. P. C. 81. 


582. And it is ſaid. that the arreſting of a Perſon, who is coming to the 1 Hawk. 
Aſſiſtance of one who is fighting, is not a falſe Impriſonment. P. C. 136. 
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Pl. 44. 


Bro. Faux 


Cro. Eliz. 65. But it is in another Caſe laid down, that a 


275 CO * x ²ĩ ͤłͤ— . 
2 Inſt, 32. 53. [t is in the general true, that an Arreſt cannot be made, either by 2 
Bro. Faux Peace-Officer or a private Perſon, on the Account of an Aﬀeray, after the 


Impr. pl. 6. : . | DF: | 
2 Hawk. Affray 18 Over, without an expreſs Warrant. 


P. C. 81. | 5 | . 
4 Loft. 33 54. But if a Man have received a dangerous Wound in an Affray, the 
Bro. Faux Party who gave the Wound may be arreſted after the Affray is over, either 
Impr. Pl. 6. by a Peace Officer or a private Perſon, without an expreſs Warrant; and 


1 Hawk. may be confined, until a Judgment can be formed, whether it be proba. 
P. C. 136. ble, that the Wound will prove mortal. 55 | e 
2 Hawk. | 5 „ 

P. C. 81. | ES = | N 3 - 

2 H.H.P.C. 55. A private Perſon may without an expreſs Warrant arreſt a Perſon, 
77. whom he ſees upon the Point of committing Treaſon or Felony, or of do- 


ing an Act which may endanger the Life of any Perſon; and may confine 
him, until it may be reaſonably ſuppoſed, that he has laid aſide the Deſign 
of committing the Treaſon or Felony, or doing the A, © 
Bro. Faux 56. A Peace Officer may without an expreſs Warrant arreſt a Perſon, 
Impr. pl-41. who has aſſaulted him. = Cn . 
57. A private Perſon may without an expreſs Warrant confine a Perſon 


Impr. pl. 28. diſordered in his Mind, who ſeems diſpoſed to do Miſchief to himſelf, or 


Pl. 28. to any other Perſon. 


2 Inſt, 52. 58. It is laid down, that a private Perſon may without an expreſs War- 
Bro. Treſp. rant arreſt a Night-Walker ; for that the doing of this is for the good of 
rm HS Pablct, ono = 5 
Ld. Raym. 59. But it was holden in a modern Caſe, that no Perſon, not even a 
2301. Conſtable, can arreſt a Night-Walker, unleſs the Night-Walker have been 
22 5 guilty of ſome diſorderly Act. Tg No, | 
ale. 4 oe if | | | | 
Bro. Faux 60. A Peace Officer may without an expreſs Warrant arreſt a Perſon, 


1 26 pl. 6. againſt whom a Hue and Cry has been levied. 


1 Roll. Abr. 589. D. pl. 1. pl. 2. 
2 Inſt. 2. 61. And it is laid down in ſome Books, without confining the Power of 

Bro. Treſp. arreſting to a Peace Officer, that the Perſon, againſt whom a Hue and Cry 

Pl.213. has been levied, may be arreſted without an expreſs Warrant. "6 

62. It is in the general true, that an expreſs Warrant for the arreſting 

of a Perſon ought to be in Writing. | . e 


2 Roll. Abr- 63. But an Arreſt under a Parol Warrant of the Court of King's 1 
558. C. pl. a. is not a falſe Impriſonment. | | 


Moor 408. 64. It is laid down in one Caſe, that the confining of a Man for a ſhort 
Broughton Space of Time, under the Parol Warrant of a Juſtice of the Peace, for 
v. Mulſhoe. further Examination is not a falſe Impriſonment. Z + 
, | : Confinement for further 
$29. Examination, under Parol Warrant of a Juſtice of the Peace, ought not to 
Savage v. exceed three Days. oe | 
Tatcham 1 a 3 3 | TEE 
66. It it lawful for a Juſtice of the Peace to authoriſe any Perſon, b 
Moor 408. | | on, by 
Broughton Parol Warrant, to arreſt a Perſon, who has been guilty of a Breach of the 


v. Mulſhoe. Peace in his Prefence. 


2 Hawk. 5 


Ti C. 83. N f ; ; | 

Cro. Ja ba. 67. A Commitment under the Warrant of a Juſtice of the Peace, which 
Boucher's does not mention the Crime for which the Perſon is committed, is a falſe 
Cale. Impriſonment. 55 | | | Ds 


R 68. But 


- „„ HK EE: SE A MS 173 
68. But a Juſtice of the Peace may grant a Warrant to arreſt a Man Co. Ja. 81. 
for further Examination, without mentioning the Crime of which he is ac- ee 
cuſed; for it may not always be proper to let even the Peace - Officer know * ©* *f* 
the Crime, of which the Party to be arreſted is accuſed. | 
69. If a Perſon he arreſted under the Warrant of a Juſtice of the Peace, 2 Hawk. 
for a Matter of which the Juſtice had not Jutiſdiction, it is a falſe Impriſon- P. C. 83. 
ment in the Juſtice. Fs | 
50. If a ſworn Peace Officer arreſt a Perſon under the Warrant of a 2 Hawk. 
Juſtice of the Peace in the Precin& of which he is an Officer, it is not ne- ** C. 86. 
ceſſary to ſhew the Warrant. ET, | | 
71. But if a Perſon be arreſted under ſuch Warrant by a Perſon who is Ibid. 
not a ſworn Peace-Officer, or by a ſworn Peace-Officer out of his Precin&, 
and the Warrant be not, upon a Demand thereof at the Lime of arreſting, 
ſhewn, it is a falſe Impriſonment. 
72. If a Peace-Officer, after having arreſted a Man under a Warrant of2 Hawk. 
a Juſtice of the Peace, ſuffer him to go at large, and afterwards retake him P. C. 81, 
under the ſame Warrant, it is a falſe Impriſonment. 
z. The Point is not quite ſettled: But it ſeems to be the better Opinion, Ibid. 
that, although a Peace-Officer cannot retake a Perſon, whom he had be- 
fore arreſted under a Warrant of a Juſtice of the Peace and ſuffered to go 
at large, under the ſame Warrant, if the Perfon voluntarily ſurrender him- 
ſelf, it is lawful for the Peace-Officer to detain him, and carry him before 
a Juſtice of Peace. 5 
J4. Heretofore, if a Peace-Officer had arreſted a Perſon under the War- Ibid. 
rant of a Juſtice of Peace, for an Offence of which it appeared upon the 
Face of the Warrant that the Juſtice had not Juriſdiction, it would have 
been a falſe Impriſonment. _ „„ 8 
75. But by the 24 Geo. 2. cap. 44. par. 6. it is enacted, That no Ac- 
« tion ſhall be brought againſt any Conſtable or other Officer, or againſt 
« any Perſon acting by his Order and in his Aid, for any Thing done in 
Obedience to any Warrant under the Hand or Seal of any Juſtice of the 
Peace, until Demand hath been made or left at his uſual Place of Abode 
„in Writing, ſigned by the Party intending to bring ſuch Action, of the 
«« Peruſal and Copy of ſuch Warrant, and the ſame hath been refuſed or 
* neglected for the Space of fix Days after ſuch Demand.” 
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(E) Foz what Injuries to Perſonal Pꝛoperty an 
ATE Atdtion of Treſpaſs lies, 


* 


1, To live Property. 


1. IT has been holden, that no Perſon can have ſuch Property in a Ne- La. Raym. 
| gro in England, as will enable him to recover the Value of the Negro 146. _ 
in an Action of Treſpaſs, in Caſe he be taken away; and that the Maſter nyo 
of the Negro can only recover, as he may in the Caſe of another Servant, I BW. 3 
Damages for the Loſs of Service, : a 
2. It appears from another Report of this Caſe, that one Queſtion was, Carth. 397. 
whether the Baptiſm of the Negro, after taking him from his Maſter, did 
not amount to an Emancipation: But the Court determined the Cafe upon 
the general Queſtion, without giving an Opinion as to this Queſtion, : 
5 | 3. In 


3 8 


192 1: r $A S$-.8. 
Ld. Raym. 3. In a ſtill later Caſe it was holden, that no Perſon can have ſuch a 
| 8 Property in a Negro in England, as will enable him to maintain an AQion 
Gould, - of Trover for the Converſion of the Negro ; and in this Caſe the Authority 
Paſch. 5 Ann. of the Caſe of Butts v. Penny, 2 Lev. 20. in which it had been holden that 

an Action of Trover will lie in ſuch Caſe, was denied. 
Bro. Treſp. 4. If the Sheep of J. M. are mixed with the Sheep of 7 S. and 8. 
pl. 213. chaſe them to the next convenient Place for that Purpoſe, in order to ſepa- 
| rate his Sheep from the Sheep of F N. an Action of Treſpaſs does not lie 
for as they could not have — eaſily ſeparated without it, the Chaſing 
was lawful. 
4 Rep. 38. If J. S. chaſe the Beaſt of J. M. with a little Dog out of Landi in the 
Tirring- Pofeion of J S. an Action of Treſpaſs does not lie; inaſmuch as J. §. 
vrt * Of has an Election to do this, or to diſtrain the Beaſt. 
O 

566. . bl, 15. 1 Jon. 131. 5 | 


zFreem, 347- 6. But if J. S. chaſe the Beaſt of J. N with a Maſtiff Dog out of Land 
Kingv.Role.jn the Poſſeſſion of J. S. and any Hurt be thereby done to the Beaſt, this 


8 Action does lie; the Chaſi 88 with ſuch a Dog being unlawful. 


. 
Bro. Treſp. #7. If a Stranger "WI the Beaſt of F *. out of Land i in | the Poſſeſſion of 


Pl. 421. J. S. Action of Treſpaſs lies. 


Kelw. 46. | 
Dyer 28. Tf the Dog of 2 S. kill a Sheep the property af 7 N. an Action of 
pl. 162. Treſpak does . lie, unleſs J. S. knew the Dog had been accuſtomed to 
| bite Sheep. 
12Mod 332. 9. If the Owner of a very fierce Dog ſuffer him to go about the Streets 
Maſon v. unmuzzled, and the Dog bite a Man, an Action of Treſpaſs does not lie, 
Ia Bogus, unleſs the Owner knew the Dog to be very herce, | 
608. S. C. 

10. An Action of Treſpaſs lies for Taking or Killing a Dog: Becauſe, 


Fitz. N. B. as a Dog is a tame Animal, — may as well be a Property therein as in 


-- 6h Treſp, af y other Animal. 


. 

Heb. 283. Cro. Eliz, 125. Cro. Ja. 463. 

1 Freem. But if while J. S. is E ;ng Hes Beaſt of F. N. with a Maſtiff "WE 

347+ in 3 to drive it out of Land in the Poſſeſſion of FS J. M. to prevent 

King v. Roſe. Miſchief to his Beaſt, kill the Dog, this Action does not lie. 

Cro. Ja. 43. 12. This Action does not lie for Killing a Dog found in a Warren: Be- 

Sid. 336. cauſe, ſuch a Dog is to be conſidered as a Species of Vermin. 

3 Lev. 28. 13. And it has been holden, that this Action does not lie, for killing a 

Barrington Dog found in a Park, although the Dog might have been taken alive. | 

„ Turner. 14. An Action of "Treſpaſs does not in the general lie for the Taking or 
Killing of a Beaft l which is Feræ Nature : Becauſe there i is no 


fc ty in either of 
Bro. Detin. . But if a Beaſt or Bird which is Fer Naas ke been reclaimed, 


Pl. 44. this Action lies for the Taking or Killing thereof; becauſe there is a Pro- 


4p No rep. perty in the Beaſt gt Bird. | 
2 16. And an Action of Treſpaſs does in ſome Caſes bis for Taking or 
Killing a Beaſt or Bird ; although the Beaſt or Bird be Feræ Nature, and 
dave not been reclaimed | 
Fitz. N. B. 17. If a Hare or Coney be taken or killed vpon the Land of J. §. this 
Action lies, although the Land be not a Warren, or the Hare or Coney 
Godb. 123- have not been reclaimed ; for 7. S. has, by Reaſon of its being upon his 


Salk. 556. 
5 Mes 78. Land, a local * in the * or Coney. . 
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18. But if a Hare or Coney be driven off the Land of J. S. and killed 5 Rep. 104. 


by J. M. J S. cannot in the general maintain this Action: Becauſe the —— 
Properiy, which was only a local one, is determined by driving the Hare Cro. car. 
or Coney off the Land. | 84 
19. If however J. S. do immediately purſue the Hare or Coney, which Godb. 123. 
| has been driven off his Land and killed by F. N. it is not lawful for J. N. Salk. 556. 
to carry it away : For by the immediate Purſuit of J. S. the local Property 11 Mod. 75. 
is continued. 1 1 | 
” If the Beaſt of J. S. have been unlawfully taken by J. NM. an AQtion Bro. Treſp. 
of Treſpaſs does not lie for the Retaking thereof by J. S. Becauſe F. M. was pl. 323. 
himſelf the firſt Wrong-Doer. e 8 po Eliz. 
21. And for the ſame Reaſon, if the Mare of J. S. which was unlawfully Bro. Treſp. 
taken by J. M. do afterwards drop a Foal, an Action of Treſpaſs does pl. 323- 
not lie againſt J. S. for the Retaking of the Mare, and the Taking of the 
Foal. TO 5 . 
22. If the Beaſt of J. S. have been ſeiſed for the Uſe of the King, and Bro. Treſp. 
J. F. even before Office found retake it, an Action of Treſpaſs lies; for Pl. 357. 
dy the Seizure his Property was deveſted. 1 | 
23. An Action of Treſpaſs lies for the Taking of a Beaſt, although it be Bro. Treſp. 
afterwards retaken by, or reſtored to, the Owner : For the Retaking 9 


Reſtoring does in ſuch Caſe only go in Mitigation of Damages. 3 1 
| pl. 6. Gn 


2. To dead Property, 


24. If a Ship have been wrecked, and the Goods of J. S. which were in Bro. Tretp. 
the Ship, are taken up by J. V. 7. S. cannot maintain an Action of 'Treſ- Pl. 54. 


paſs: Becauſe F. V. did not obtain the Poſſeſſion of the Goods tortiouſly, * en Abe. 


but by the Act of Gd. | N 558. Pl. 6. 

26. If the Goods of F. S. which have been illegally taken in Execution Bro. Treſp. 
by a Sheriff, are by the Sheriff delivered to J. V. this Action does not lie: Pl. 48. 
Becauſe the Poſſeſſion of the Goods by F. N. was lawfully obtained. 
26. If J. S. in whom the general Property in Goods is, give or fell them Bro. Treſp. 
to J. N. but do not deliver them, and F. N. take them, an Action of pl: 124. 
Treſpaſs does not lie: Becauſe, as 7. N. did by the Gift or Sale acquire af! 303- 
Property in the Goods, he had a Right to the Poſſeſſion of them. arch 213. 

27. But if an Infant, in whom the general Property in Goods is, give Bro. T:eſp, 
or ſell them to F. NM. but do not deliver them, and J. N. take them, this pl. 130. 
Action does not lie: Becauſe, as the general Property of the Infant was not 
diveſted by the Gift or Sale, the Poſſeſſion of the Goods was tortiouſly ob- 
tained by F. V. 1 „ | 
28. If however an Infant, in whom the general Property in Goods is, Ibid. 
give or ſell them, and do alſo deliver them to J. M. this Action does not 
lie: Becauſe, although the general Property of the Infant was not divefted 
by the Gift or Sale and Delivery, the Poſſeſſion of the G-ods by J. N. 

was obtained lawfully. | : Fo. | | 

29. If the Bailee of Goods give or ſell them to F. M. but do not deliver Bro: Trefp. 

them, and F. W. take them, an Action of Treſpaſs lies: Becauſe, as the P. 216. 
Gift or Sale of a Perſon who had only a ſpecial Property in the Goods did 
not transfer a Property to F. V. his Poſſeſſion of the Goods was tortiouſly 
obtained. . | | | 
30. If a Servant, who is impowered to ſel] the Goods of his Maſter, Bro Treſp. 
give them to J. N. and deliver them, and J. M. carry them away, an Ac-P! 298 
tion of Treſpaſs does not lie: Becauſe, as a Power to fell Goods does im- 
ply a Power to transfer a Property in them, the Poſſeſſion of the Goods by 
J. N. was lawfully obtained. Es | 


31 But 
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Bio. Treſp. 31, But if a Servant, who has only the Cuſtody of his Maſter's Goods, 
pl. 295. give or fell them to 7 NM. and deliver them, and J. NM. carry them away, 

this Action lies: Becauſe, as the Servant had no Power to transfer a Pro- 
perty r Goods, the Poſſeſſion of the Goods by J. N. was tortioully 
obtained. | | | 5 | | 
Bro.Bar,and 32. It ſeems to be the better Opinion, that if the Goods of J. S. are 
Feme, pl. 36. given or fold, and delivered by his Wife to J. V. and J. W. carry them 
Bro. Prep. away, an Action of Treſpaſs does not lie: Becauſe, as a Wife has a 
pl. 9 Power over the Goods of her Huſband, the Poſſeſſion of J. NM. was law. 
| fully obtained. ; Dione ng. ¼ 
Stra 820. 33. If Goods have been ſeized illegally by an Officer of the Cuſtoms, 
| Legliſe®. an Action of Treſpaſs lies; notwithſtanding there was a probable Cauſe of 
Champante. geizure for the Officer acted at his Peril. | | 
Bro. Treſp. 34. If the Goods of J. M. are taken by a Sheriff, who has a Writ to 
Pl. 2364. levy of the Goods of J. S. an Action of Treſpaſs lies; for the Sheriff is at 
| te. 41 his Peril to take Care, that he do not levy the Goods of any other Perſon 
S = 
Carth. 381. | 5 of or 5 
Bro. Treſp. 35. If J. S. take the Goods of J. M. to prevent their being ſtolen or 
pl. 213. ſpoiled, an Action of Treſpaſs lies: Becauſe the Loſs to J. N. would not, 
| if either of theſe Things had happened, have been irremediable. 
Idid. 36. But if the Goods of J. N. are in Danger of being deſtroyed by 
Fire, and J. S. in order to prevent this take them, this Action does not lie: 
| Becauſe the Loſs, if this had happened, would have been irremediable. 
Bro. Treſp. 37. It is ſaid in one Book, that an Action of Treſpaſs does not lie for 
pl. 4183. the Taking of Goods, after the Perſon who took them has been indicted of 
Felony and acquitted; for that, as mne Majus trabit ad ſe Minus, the 
Treſpaſs is extinguiſhed in the Felony. Cs 
+ Jon, 1:0, 38. But it is in other Books laid down, that if J. S. who has been indict- 
Markham ed for feloniouſly taking the Goods of J. V. have been acquitted, F. N. 
v. Cobb. may maintain this Action: Becauſe, as it does not in this Caſe appear from 
Latch 144. the Record that the Taking was felonious, it ſeems highly reaſonable, that 


- xc = fir £ N. ſhould recover the Value of his Goods. 5 


1 Jon 148, 39. An Action of Treſpaſs does not lie for the Taking of Goods, for 
150. Mark which an Appeal of Robbery has been brought; for a Perſon, who has by 
hamv.Cobb., . _. | ; 1 IC . LL 
Latch 144. bringing the Appeal affirmed the Taking to have been felonious, ſhall not 


4 &. afterwards be received to fay that it was only a Treſpaſs. 


1 Jon. 147, 40. It has been in one Caſe holden, that if J. S. have been convicted or 
150. Mark- attainted of feloniouſly taking the Goods of J. V. J. VM. cannot, provided 
Me 20a he did himſelf give Evidence, or did procure any Perſon to give Evidence 
Laich 144. againſt F. S. maintain an Action of Treſpaſs: Becauſe he is in either Caſe 
e. intitled under the 21 H. 8. cap. 11. to a Reſtitution of the Gods. 

Noy 832. S. C. 2 E | N „ ; | 8 
2 Roll. Abr. 41. It is laid down in a ſubſequent Caſe, that an Action of Treſpaſs 
557. V. pl. does lie in ſuch Caſe: For that, as the Party robbed has done his Duty to 
26. erde the Publick in proſecuting the Thief, it is reaſonable he ſhould have a Re- 
Nich 1652. medy for the Injury to himſelf. , „„ 


1 Jon. 147, 42. It appears from the Report of the former Caſe, that the three Juſ- 
Markham tices were divided in Opinion, whether an Action of Treſpaſs does lie, 
5 aer where J. S. who took the Goods of F. N. has been convicted or attainted 
SC. of taking them feloniouſſy; although no Evidence were given againſt J. &. 
Moy 82. S. C. by F. V. or by any Perſon procured by him. 5 8 EVE | 
| 43. Doddridge J. and Mhiteloch J. were of Opinion, that where the 
Party robbed has been a Party to the Proſecution, he is a Party to the Re- 
| | 8 | | Corg 
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cord of Conviction or Atta inder, by which the Taking of the Goods appears 5 
to have been felonious; and conſequently he ſhall not be afterwards received 
to ſay, that the Offence was only a Treſpaſs: But that, where the Party 
robbed has not been a Party to the Proſecution, he may maintain an Ac- 
tion of Treſpaſs ; and the rather, becauſe he would otherwiſe be without 
Remedy; for the 21 H. 8. cap. 11. only gives Reſtitution of the Goods, 
« where the Felon. is convicted, or otherways attainted, by Reaſon of the 
Evidence given by the Party robbed, or by any other by his Procurement.” 
44. But Jones J. was of Opinion, that this Action does not lie in either 
Caſe. He admitted, that, if the Party robbed bring an Action of Treſ- 
paſs before the Conviction or Attainder of the Perſon who took them, the 
latter cannot plead, that he took the Goods Animo furandi; for that he 
ſhall not be ſuffered to defeat the Action by ſuch an Explanation of his 


Intention: But that, if it appear from a Record, that the Taking of the 


Goods was felonious, this may be pleaded in Bar of the Action of Treſpaſs, 
45. If J. S. extort Money from J. N. an Action of Treſpaſs lies; every 11Mod.137. 


Act of Extortion being a Treſpaſs. 8 
: | GE . | Eh ale. 

46. If the Obligor take away a Bond from the Obligee, an Action of 2 mow — 

| DE | | $57. D. pl. i 


Treſpaſs lies. | 
47. An Action of Treſpaſs lies againft a Rector or Vicar for taking a Bro. Treſp. 
Coat of Arms or a Grave-Stone out of his Church; for neither of theſe Pl. 18 1. 
is to be conſidered as an Oblation, h 
4. If J. S. who has a Deed belonging to F. V. in his Power, tear off 8 


he Seal, an Action of Treſpaſs lies. 


49. If a Miller take Toll of Corn, whereof none ought to be taken, an Bro. Treſp. 
Action of Treſpaſs lies. - Pl. 47. 
| 50. If J. S. draw Wine out of the Veſſel of J. N. and afterwards fill Fitz. N. B. 
up the Veſſel with Water, an Action of Treſpaſs lies: For by fo doing S8. 
the Reſidue of the Wine is damaged. }—{\ _ £ 
51. The Owner of a ſeveral Fiſhery may diſtrain Nets found in his Cro. Car. 
Water, as being Damage-feaſant : But if he cut them, an Action of Treſ- 3 1 
paſs lies. N : — 
| 3 ö noon, 
52. If the Maſter of a Ship, in order to prevent her ſinking, throw 2 Roll. Abr. 
Goods overboard, an Action of Treſpaſs does not lie: The doing of this 567. K. pl. 2. 
being neceſſary for preſerving the Lives of the Perſons on Board. 
53. If the Goods of J. S. which have been taken unlawfully by J. V. 83 
are taken by J. S. an Action of Treſpaſs does not lie: Becauſe 7. V. was Re Eltz. 
himſelf the fiſt Wrong-doer. | 329. 
54. If Leather which was unlawfully taken from J. S. be made into Bro. Treſp. 
HS an Action of Treſpaſs does not lie againſt J. S. for taking the pl. 23. 
des. | - | oo | 
55. If a Piece of Timber which was illegally taken from F. S. have been lbid. 
| hewed, this Action does not lie againſt J. S. for retaking it. 3 
2 5 But if a Piece of Timber, which was illegally taken, have been uſed Ibid. 
in Building or Repairing, this, although it is known to be the Piece which 
was taken, cannot be retaken ; the Nature of the Timber being changed : 
For by annexing it to the Freehold it is become real Property. 
57. If the Money of J. S. which is not to be diſtinguiſhed from thelbid. 
Money of J. M. have been illegally taken by FJ. N. it is not lawful for J. S. 
to take any Money from J. N. becauſe he cannot be certain that he takes 
his own Monex. 5 | 
58. If J. $ mix an unknown Quantity of his Corn or Money with an un- Cro.Ja. 366. 
known Quantity of the Corn or Money of F. V. and F. N. take the Whole, eee 
an Action of Treſpaſs does not lie: Becauſe it cannot be known ee Bald. 05 
5 83585 ; 7 | . tnereo 


178 | NE A -B-Þ.. | 
thereof is the Property of J. S. and as the Intermixing muſt have proceeded 
from a Deſign of getting ſoine of the Corn or Money of J. V. or from the 

Folly of F. S. it is very reafonable, that J. S. ſhould in either Caſe be 
puniſhed with the Loſs of his own Corn or Money, © | 
59. An Action of Treſpaſs did heretofore lie, for diſtraining Goods for 
Money due for the Relief of the Poor, in Caſe there were a Defect in the 
Authority, under which the Diſtreſs was taken. | „ 
60. But it is by 17 Geo. 2. cap. 38. par. 8. enacted, That, where any 
Diſtreſs ſhall be made by an Overſeer for Money juſtly due for the Relief 
of the Poor, the Diſtreſs ſhall not be deemed unlawful, nor the Party 
„ making it a Treſpaſſer, on Account of any Defect, or Want of Form, 
jn the Warrant of Appointment of ſuch Overſeer ; or in the Rate or Aſ- 

„ ſeſſment; or in the Warrant of Diſtreſs thereupon.” _ | EE. 
Bro. Treſp. 61. An Action of Treſpaſs lies for the Taking of Goods, although they 
pl. 221. are afterwards retaken by, or reſtored to, the Owner: For the tetaking or 
. "T reſtoring does only go in Mitigation of Damages. 1 

pl. 6. | 


C) Foz what Jnjuries to Real Pꝛoperty an Aition 
of Treſpaſs lies. 


37 H. 6,37. 1. LF a Man, who is aſſaulted and in Danger of his Life, run through the 
FI. 28. Cloſe of another without keeping in a Footpath, an Action of Treſ- 
| paſs does not lie: Becauſe the doing of this, it being neceſfary for the Pre- 
ſervation of his Lite, is lawful. | | be 
Bro. Treſp. 2. If J. S. go into the Cloſe of J. N. to ſuccour the Beaſt of J. N. the 
pl. 213. Life of which is in Danger, an Action of Treſpaſs does not lie: Becauſe, 
as the Lofs to J. V. if the Beaſt had died would have been irremediable, 
: the doing of this is lawful. EE 
TWid, 3. But if J. S. go into the Cloſe of J. M. to prevent the Beaſt of J. N. 
from being ſtolen, or to prevent his Corn from being conſumed by Hogs or 
ſpoiled, this Action does lie; for the Loſs, if either of theſe Things had 
happened, would not have been irremediable. | 
Ibid. 4. If a Tree the Property of J. S. be blown down, and it fall upon the 
Land of F. N. and J. S. go upon the Land to take it away, an Action of 
Treſpaſs does not lie. N N V 
lbid. 5. But if the Loppings of a Tree belonging to F. S. fall upon the Land 
of J. N. and J. S. go upon the Land to take them away, this Action does 
lie, provided the Falling of them there might by uſing proper Caution have 
| been prevented. VVV | 95 
Latch 120. 6. If the Fruit of a Tree belonging to J. S. fall upon the Land of J. M. 
Millen v. and J. S. go upon the Land to take it away, an Action of Treſpaſs does 
| Fawdry. not lie: Becauſe the Falling of this there could not be prevente. 
2 Roll Abr. 7. If J. S. walk without keeping in a Footpath in the Cloſe of 7 N. to 
$65. Topla- look for a Beaſt which he has loſt, an Action of Treſpaſs lies. | 
dy v. Sealey. . N 2 | | | 
2 Rol. Rep. 8. But if the Beaſt of J. S. which has been ſtolen, be put into the Cloſe 
88. 5 J. N. and J. S. go thereinto to take it away, this Action does not 
: je. | | RE 25 5 | | | ; | 


g.If 


. & 8 . | 179 

9. If J. S. have driven the Beaſt of J. M. into the Cloſe of J. S. or if it 2 Roll. Abr. 
have been driven thereinto by a Stranger with the Conſent of FJ. S. and 866. |. pl. 9. 
7 V. go thereinto to take it away, this Action does not lie; becauſe J. S. Cie. Fs. 
was himſelf the firſt Wrong-doer. | : 329. 
10. If J. S. chaſe the Beaſt of 7. M which is Damage: feaſant in the Latch 120. 

Cloſe of . 8. into the Ground of J. NM. an Action of I reſpaſs does not Millen v. 
lie; becauſe J. S. had a Right to do this. | Fawdry. 

11. But if a Stranger chaſe the Beaſt of J V. which is Damage-feaſant pro. Treſp. 
therein, out of the Cloſe of FJ. S. this Action does lie: For by doing this, pl. 421. 
although it ſeem to be for his Benefit, J. S. is deprived of his Right to diſ- Kelw. 46. B. 
train the Beaſt. | "CL | N 
12. If A. chaſe the Beaſt of B. which is Damage: feaſant therein, with a Latch 119. 
little Dog out of the Cloſe of J. and the Dog, notwithſtanding the En- Millen v. 
deavour of A. to cali it off, afterwards chaſe the Beaſt into the Cloſe of 1109; ES 
C. this Action does not lie; for the Chaſing of it out of his Cloſe by A. was 1 Jon. 131. 
lawful, and it was not in his Power to prevent its being chaſed into the 
_ Cloſe of C. - 8 255 

13. If a Sheriff, who comes to Replevin the Beaſt of J. S. which is 2 Roll. Abr. 
impounded in the Cloſe of J. N. break down the Fence of the Cloſe and 55*: O. pl. 7. 
enter that Way, when he might have went through the Gate, an Action 
of Treſpaſs lies. Fo os Is 
14. But if, by Reaſon of the Threat of F. M. the Sheriff fear his Life will? Roll. Abr. 

be in Danger if be go through the Gate, and in Conſequence of this he 35** O. pl. s. 

_ down the Fence of the Cloſe, and enter that Way, this Action does 

not lie. | | | 
15. If a Beaſt have been diſtrained Damage-feaſant, an Action of Treſ- 12Mod.663, 
paſs does not lie for the Damage done: For the Poſſeſſor of the Land, after Vaſper v. 
having made his Election to diſtrain, ought not to have another Remedy Edwards. 

for the ſame Injury. 6 5 S 7 Salk. 248. 
16. As the Beaſt, however, is in ſuch Caſe a mere Pledge, and not a 12 Mod.663, 
Satisfaction for the Damage done, if it die, or eſcape ſo as to be loft, with- 564. Viper 

out the Default of the Diſtrainer, this Action does lie: Becauſe, as the 7, | 
detaining of the Beaſt was owing to the Default of the Owner, in not 520, e 
making a Satisfaction for the Damage done, he ought to take the Conſe- Salk. 248. 
- quence of its dying or eſcaping. EL | | 

17. But if the Death or Eſcape of the Beaſt were owing to the Default 12Mod.663, 
of the Dittrainer, he cannot maintain this Action; for it would be very 204 s. 
hard, that the Owner ſhould, after loſing bis Beaſt by the Default of > Des oat 5 

Diſtrainer, be liable to make SatisfaQion fo * 1 
| , to Satis r the Damage done. IL d. Raym. 

5 "ks 720. 

| | ' ; Salk. 248. 
18. An Action of Treſpaſs lies for erecting a Stall in a publick Market; Str. 1239. 
for, notwithiſtanding every Man has of common Right the- Liberty of ſelling The Mayor 
in ſuch Market, no Man can erect a Stall on the Soil of another without of North- 
his Permiſſion. | | | | rn II 

19 If a Perſon, who is bound to etect a Building upon the Land of J. S. pro, Treſp. 
bring a Carpenter, not being one himſelf, upon the Land of 7. S. to erect pl. 342. 
the Building, an Action of Treſpaſs does nat lie: Becaule the doing there- 
of is of Neceſſity. 3 W | 
20. If J. S. who is bound to repair a Bridge, cannot do this without Bro. Treſp. 
coming upon the Land of J. V. an Action of Treſpaſs does not lie for his Fl. 260. 
coming thereupon : Becauſe the doing of this is necefſary. 

21. But if J. S. have commanded 4. to deliver a Beaſt to J. V. and Bro. Trelp. 
J. N. go into the Cloſe of FJ. S. to receive the Beaſt, this Action does Pl. 342. 
lie; for, as the Beaſt might have been delivered at the Gate of the Cloſe, | 

the going of J. N. thereinto is not neceſſaty. 1 PO 

N | . 22. If 
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2 Roll. Abr. 22, If J. S. have ſold Trees growing upon his Land to J. M. and J. NV. 


567. M. pl. i. go upon the Land to cut and take them away, an Action of Treſpaſs does 
not lie; the Right of doing this being incident to the Purchaſe. ST 


| Bro. Treſp. 23. And for the ſame Reaſon, if the Land, on which Trees growing are 


pl. 400. ſold; be afterwards ſold, and the Vendee go upon the Land to cut and 
take them away, this Action does not lie. 
2 Roll. Abr. 24. If a Man, who was ſeiſed in Fee of Land, after having felled Trees 


6564. H. pl. 1. thereupon die, 2 and his Executor go upon the Land within a reaſonable 


pl. 2. Time after his Death to take them away, an Action of Treſpaſs does not 
1 Brownl. lie; becauſe the Law gives an Executor a reaſonable Time to poſſeſs him- 
. elf of the Goods of his Teſtator. 


2 Roll. Abr. 25. If J. S. who has a Right to a Pipe, which ſerves as a Watercourle 
$67. M. pl. a. through the Land of F. NV. come upon the Land of J. N. and dig, in order 
to unſtop or mend the Pipe, an Action of Treſpaſs does not lie; for the 

Right of doing both is incident to the Right of Pipe. 
La. Raym. 26. If a Man go with Men or Horſes upon Land which lies contiguous 


28 to a navigable River, to tow a Boat or Barge, an Action of Treſpaſs does 
423 not lie: Becauſe the doing of this is for the Publick Good. 
Bro. Trefpl- 27. If J. S. dig upon the Land of J. N. to raiſe a Bulwark againſt a 


pl. 213. publick Enemy, an Action of Treſpaſs does not lie ; becauſe the Wing of | 


| this is for the Safety of the Publick. 
2 Bulſtr, 62. 28. If J. S. go into the Ground of J. NV. to beat or dean for a For, 


Cro. Ja. 321. Badger, or any Animal of the Vermin Kind, in order to hunt i it, an Action 


| of I reſpaſs lies. 
2 Bulſtr. 62. 29. But if J. S. purſue a Fox, Badger, or any Animal of the Vermin 
Cro. Ja. 321. Kind, into the Ground of J. M. and hunt it there, this Action does not lie; 
becauſe the Deſtruction of ſuch Animals is for the Public Good. | 
2 Bulſtr, 62. 30. If however the Fox, of which FJ. S. is in Purſuit, run to Earth in 


88 321. the Ground of J. N. and F. S. dig it out, this Action lies; for the Fox 


might have been got out without digging. | 
31. The Point is not perhaps quite ſettled ; but it ſeems to be the better 
Opinion, that if J. S. purſue an Animal, not of the Vermin Kind, into 
the Ground of J. N. an Action of 2 2 does lie, notwithſtanding the 
Animal was found in the Ground of | 
11 Mods. 32. It is in ſome Books laid down, Fork if J. S. who has ſtarted a Hare 
Godb. 122. in his own Ground, purſue it into the Ground of J. N. and kill it there, 
Salk. 556. an Action of Treſpaſs does not lie ; becauſe the local Property i in the Hare, 
which was in J. S. is continued by the Puiſuit. 


Bro. Treſp. 33. But it is laid down in other Books, that although J. S. who has 


pl. 111. flown a Hawk at a Pheaſant in his own Ground, is intitled thereto, if it be 
2 Bulſtr. 61, killed in the Ground of J. N. if he go upon the Ground of J. N. to take 
it away, an Action of Treſpaſs lies. | 
2 Bulſtr. 61. 34. And it is in one Book ſaid, that all | Hunting, except for the Deſtruc- 
tion of Vermin, is unlawful. _ | 
35. If this be fo, it follows, that every Perſon, who bunts an Animal 
not of the Vermin Kind in the Ground of another, is liable to an Action 
of Treſpaſs. 
z laſt. 36. 6. If J. S. who is intitled to Corn growing upon the Land in the Poſ- 
| ſeſſion of J. N. go thereupon to cut and take it away, an Action of Treſ- 
paſs does not lie; for Quando Lex "TT concedit, concedere videtur et id 
per quod dewenitur ad illud. | 
rVentr.222. 37. Bur if J. S. do in ſuch Caſe go upon the Land and cut the Corn 
1 V- before it be ripe, this Action lies: It being neither neceſſary nor proper 
nis es. that Corn ſhould be cut before it is ripe. | 
122 TI 38. If the Perfon, to whom Tithe which has bees ſet out belongs, go 
gy Sf upon the Land on which it is ſet out, and do what is neceſſary to prepare 
pl. 12. ii for being carried . an 1 Action of Treſpaſs does not lie. 


— 


39. If 
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30. If J. S. be about to diſtrain a Beaſt upon Land holden of him, 1 loft. 167. 
and the Tenant, after J. S. has had a View of the Beaſt upon the Land,? — Abr. 
drive it, in order to prevent its being diſtrained, into the Land of J. MV. 566. I. pl. 12. 
and J. S. follow to diſtrain it there, an Action of Freſpaſs does not lie. 

40. If J. S. make Coney- Boroughs in his own Ground, and ſomes Rep. 104. 
Conies bred therein do Damage in an adjoining Ground of J. V. and Beulſton's 
J. V. kill them, an Action of Treſpaſs does not lie; becauſe, as J. "mg 
had no Property in the Conies, which are Fere Nature, after they 5. mY 
were gone out of his own Ground, he is not anſwerable for the. Damage 
done. | | 

4i. An Action of Treſpaſs lies for catching Fiſh in a ſeveral Fiſh- 2 


OE | 554- 
A Salk. 637. 


42. It is laid down, that this Action does not lie againſt a Stranger for 1 Inſt. 122. 
catching Fiſh in a free Fiſhery ; for that, as divers Perſons have a Right Cro. Car. 
to fiſh therein, no one of them can maintain the Action. 554. 

43. But Holt Ch. J. and Dolben J. were of Opinion, upon the Autho-Salk, 637. 
rity of a Writ in the Regiſter, that any one, having A Right to fiſh in A free Smith v. 
Fiſhery may maintain this Action againſt a Stranger, who has catched F 1 
therein; and it was ſaid by Holt Ch. J. that a tree Fiſhery is a very diffe- Reg. 93. 


rent Thing from a Common Fiſhery. Fitz. N. B. 
FCC 88. 


434. Giles Eyre J. was however of a contrary Opinion, and Cartbeæu 
Serjeant who moved in Arreſt of Judgment ſaid, That many Things con- 

tained in the Writs in the Regiſter are not at this Day Law. 
45. An Action of Treſpaſs does not lie for fiſhing in a River where the 1 Mod. 10g. 
Tide flows; becauſe, as the Property in the Soil of all ſuch Rivers is in Anon. 

the King, all Perſons have prima facie a Right to fiſh in them, | 

46. If J. S. by digging a Ditch in his own Land divert Water from the Bro. Treſp. 
Mill of J. N. and thereupon FJ. M. go upon the Land of FS. and fill up Pl 186. 
the Ditch with the Earth which was dug thereout, an Action of T reſpats} ow 23s 
does not lie; becauſe J S. was himſelf the firſt Wrong-doer. 86g. 1 

47. If J. S. have a Right of Common on a Piece of Land, and J. M. Bro. Treſp. 

have a Piece of Land adjoining to the Commonable Piece which he is not pl. 343. 
bound to incloſe, and the Beaſt of J. S. which was put upon the Com- 

monable Piece, go upon the Land of F. V. an Action lies; for it was the 
Duty of J. S to have prevented this. | RD 

48. But if J. S. who ought to keep up a Fence between a Cloſe of his Bro. Treſp. 
and a Cloſe of F. M. ſuffer the ſame to be out of Repair, and the Beaſt of?;,*9* 
J. N. go through the Fence into the Cloſe of FJ. S. this Action does not A W N 3 
lie; becauſe the Damage happens from the Default of J. S. e 
49. If J. S. be driving a Beaſt in a Highway, which lies through an Bro. Treſp. 
open Field belonging to J. V. and the Beaſt go out of the Highway and Pl. 321. 
feed in the Field, an Action of Treſpaſs lies; for F. S. might eaſily have 291 Abr, 
prevented this. | | F 
50. But if a Beaſt, which is driving in ſuch Highway, do againſt the Bro. Treſp. 
Will of the Driver bite a little of the Corn, or Graſs, which grows by the bl. 351. 
Side of the Highway, this Action does not lie: Becauſe this could not eaſily: IS _ 
have been prevented. IR | OO IMIR 


2. To a Building. 


81. l J. S. preach in the Church of J. N. without the Conſent of J. V. 12 Mod. 420. 
| urton v. 


an Action of Treſpaſs lies. | | Reignolds 
By 52. It 
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Plowd. 71. 52. It is in the general true, that an Action- of Treſpaſs lies for 
2 Roll. Abr. Heins into a Man's Houſe, although the Door be open: For every 


S 263. M an's Houſe is his Caſtle ; and he is not obliged to keep the Door 
2 Roll, Rep. {hut- 
208. 


2 Roll. Abr. 53. If a Mother 90 into the Houſe of 3 S. the Door of which is 
567. K. pl. 3. open, to ſee her Daughter a Servant in the Houſe who is ſick, this 


Action lies. 
10 E. 4.7. 54. If a Beaſt, in driving it through a Street, go into the Houſe of 
pl. 19. F. S. the Doorof which is open, this Action lies. 


Bro. Treſp. 55. If a Man, whoſe Term in a Houle is expired, go into it, when the 

Pl. 430. Door is open, to take away Goods left by him there, this Action lies; for 
it was his own Folly to leave the Goods there. 

2 Roll. Rep. 56. If J. S. go into the Houſe of J. N. the Door of which is open, to 

$54 50. ſearch for Goods which he has loſt, this Action lies; although it be com- 


72 monly reported, that the Goods are in the Houle of J. N. 


2 Roll. Abr. 8s. I. pl. 2. 


57. But in ſome Caſes an Action of Treſpaſs does: not tie for going into 
a one; the Door of which is open. | 
Bro, Treſp. 58. F S. have unlawfully gotten Goods of 7. M. into his Houſe, 
pl. 118. and J. N. go thereinto, the Door being open, to take them away, an 
; nth . 1 of Treſpaſs does noi lie: — —.— J. S. was himſelf the art Wrong- - 
246. der. 


2 Roll. Rep. 
56. 2 Lut. 1385. 


2 Roll. Rep. 59. If Goods of J. F. have how ſtolen, and + S. know that they are 
55, 56- in the Houſe of J. N. and J. S. go therein, the Door being open, to take 


Higgins v. them away; this Action does not lie. 
Andrews. 


Bro. Treſp. 60. If the Perſon, in . the 850 jon of 2 Houſe is, £0 thereinto, 
pl. 16. the Door being open, to ſee if 3280 Waſte be done, this Action does not 
lie. 
Plowd. 71. 61. If J. S. go into the Houſe of J. N. the Door being open, to tender 
Kedwelle Money, of which a "Tender to the Perſon of 7. N. is neceſſary, this Action 
v. Brande. does not lie. | 
Kelw. 46. 62 [fa Man go into a Houſe, the Door being open, to part two who 
pl. 2. Anon. are fighting, this Action does not lie: The doing of this being for the 
| Publick Good, 
e Rep. 91. 63. It is in the general true, that if a Sheriff break open the Door of 2 


os 7 pg s Man's Houſe, an Action of Treſpaſs lies. 
Cale 
3 Inſt. 162. Cro. Jac, 556. 


1 Sid. 186. 64. And if a Barn or an Heibi be near unto or Parcel of a Houle, 


Penton v. the P tivilege of the Houſe extends to it. 

Brown, | 

1 Kcb. 698. | | 

„Sid. 186. G5. But if a Barn or an Outhouſe ſtand at a « Dillance from the Hou, 


Pinto . the Privilege of the Houle does not extend to it. 
Brown. | 
5 Rep. v3, 66 The 8 of a Houſe Joes however only -extend to a Hon in 
Semaine's à Man's own Poſſeſſion; for if the Goods of F. S. are, to propane their 
Cale, being taken in Execution, carried into the Houſe of J. N. the Sneriff 
may, after declaring the Cauſe oi his coming, and demandipg to 
have 


$ 
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have the Door of the Houſe opened, break it open to come at the 
Goods. 5 | 
67. But in ſome Caſes an Action of Treſpaſs does not lie againſt a 
Sheriff, for breaking open the Door of a Houſe. | 
68. If where the King is a Party, the Sheriff break open the Door of as Rep. gt. 
Man's Houſe, either to arreſt him, or to execute a Proceſs, this Action Semaine's 
does not lie, provided he do, before he break open the Door, declare the grant 11. 
Cauſe of his coming, and demand to have it opened. 
69. If a Writ of Habere facias Seiſi nam of a Houle, or a Writ of Habere ; Rep. gi. 
acias Poſſeſſiunem, even at the Suit of a private Perſon, be delivered to the Semaine's 
"Sheriff, ir is lawful for him, after declaring the Cauſe of coming, and de- Cle. 
manding to have it opened, to break open the Door of the Houle to exe- 
cute either of theſe ; for after the Judgment, on which either of theſe Writs 
muft be founded, the Houſe is no longer to be conſidered as the Houſe of 
the Perſon, in whoſe Poſſeſſion it is. 5 . 
70. If a Commiſſion of Rebellion, which has iſſued from the Court of Crompt. 47. 
Chancery againſt J. S. be delivered to the Sheriff, it is lawful for him 
after declaring the Cauſe of his coming, and demanding to have it opened, 
to break open the Door of a Houle, in which J. . is, in order to arreſt 
him. | . | | 
71, If a Perſon who has been arreſted, eſcape iuto a Houſe, it is lawful 5 Rep. 93. 
for the Sheriff, after declaring the Cauſe of his coming, and demanding to Semaine's 
have it opened, to break open the Door of the Houte, in order to retake , Rel. Rep. 
him, : 5 | 138. 
RI TOE 3 EE 8 Palm. 54. 
72. If a Sheriff have entered into a Houſe in order to execute a Writ 2 Show. 87. 
of Fieri facias, it is lawful for him, after a Demand to have it opened Rex v. Bird. 
has been made, to break open any inner Door or any Trunk in the Falm. 54. 
Houſe. „ „ 1 
z. If after a Sheriff's Officer have entered a Houſe, in order to exe- Cro. Ja, $56. 
cute a Writ of Fieri facias, the Maſter of the Houſe lock the Door, it is Anon. | 
lawful for the Sheriff, after a Demand to have it opened has been made, 
to break it open, for the Sake of ſetting the Officer at Liberty, or com- 
pleating the Execution. | | | 
74. By the 21 Fa. c. 19. par. 8. it is enacted, That it ſhall be law- 
_ * ful to Commiſſioners of Bankruptcy, or the greater part of them, or to 
Hany Perſon, by them or the greater Part of them deputed by Warrant 
under their Hands and Seals, to break open the Houſe or Houſes, 
Chambers, Shops, Warehouſes, Doors, Trunks or Cheſts, of the 
_ * Bankrupt, where the ſaid Bankrupr, or any of his Goods ſhall be, or 
be reputed to be, and to ſeize the ſame.” | E 
75. By the 11 Geo. 2. c. 19. par. 7. it is enacted, That where any 
Goods or Chattels, fraudulently and clandeſtinely carried away by any 
* Tenant, Leſſee, or any Perton aiding or aſſiſting therein, ſhall be put 
into any Houſe, Barn, Stable, Outhouſe or Place, locked up or other- 
_ * wiſe ſecured, to prevent ſuch Goods or Chattels from being taken as a 
** Diſtreſs for Arrear of Rent; it ſhall be lawful for the Landlord, or any 
** Perſon impowered by him, to take as a Diftreſs for Rent ſuch Goods 
or Chattels (firſt calling to his Aſſiſtance the Conſtable or other Peace 
** Officer of the Hundred, Borough, Pariſh, Diſtri or Place, where the 
** ſame ſhall be ſuſpected to be concealed, who are hereby required to 
_ * aid and aſſiſt therein, and in Caſe of a Dwelling-Houſe, Oath being 
** firſt made, before ſome Juſticeof the Peace, of a reaſonable Ground ta 
- © ſuſpeR that ſuch Goods or Chattels are therein) in the Day-Time ; and 
to break open ſuch Houſe, Barn, Stable, Outhouſe and Place, and ta 
| | | 1 | 60 take | 


184 FFP ” 
| e take and ſeize ſuch Goods and Chattels for the ſaid Arrear of Rent, a; 
* he might have done, if ſuch Goods or Chattels had been in any open 
| „Field or Place.” „5 5 | 
. s Rep. 93. 76. If a Peace-Officer, who has the Warrant of a Juſtice of the Peace 
Semaine's to arreſt a Man, in order to his finding Surety for his good Behaviour, 
3 60s, after declaring the Cauſe of his coming, and demanding to have it opened, 
break open the Door of a Houſe in which he is, in order to arreſt him, an 
Action of Treſpaſs does not lie. | . | OST. 
2 Jon. 133, 77. If a Peace-Officer have the Warrant of a Juſtice of the Peace, for 
134. Anon. levying upon the Goods of F. S. the Penalty of a Statute, Part of which 
is given to the King, it is lawful for him, after declaring the Cauſe of his 
coming, and demanding to have it opened, to break open the Door of the 
Houſe of J. S. in order to execute the Warrant. VVV 
Bro. Faux, 58. If an Affray in a Houſe be ſeen or heard by a Peace-Officer, it is 
Impr. pl. 6. awful for him, after declaring the Cauſe of his coming, and demanding to 
= hone: have it opened, to break open the Door of the Houſe, in order to arreſt 
the Aﬀrayers. 5 „„ 5 
Bro. Faux, 79. If a Perſon, who has in the Preſence of a Peace - Officer made an 
Impr. pl. 6. Affray, flee into a Houſe, it is lawful for the Peace-Officer, after de- 
9 claring the Cauſe of his coming, and demanding to have it opened, to 
break open the Door of the Houſe, in order to arreſt him. 
Bro. Treſp. 80. It is lawful for a private Perſon, after declaring the Cauſe of his 
pl. 330. coming, and demanding to have it opened, to break open the Door of a 
2 Hawk. Houſe, in which a Perſon who has committed a Felony or given a dan- 
AN gerous Wound is, in order to arreſt him; the good of the Publick requn- 
ing this to be done. 55 : - 
1H.H.P.C. 81. It is lawful for a Peace-Officer, having a Warrant from a Juſtice of 
8. 43 >; the Peace to arreſt a Perſon upon a Suſpicion of Felony, after declaring 
volt, 321. the Cauſe of his coming, and demanding to have it opened, to break open. 
the Door of the Houſe in which he is, in order to arreſt him. | 
Bro. Treſp. 82. If J. S. who is unlawfully confined by F. N. in his Houſe, in order 
pl. 186. to regain his Liberty break open the Door of the Houſe, he is not liable 
2 Leon. 202-1, an Action of I reſpaſs: Becauſe F. M. was himſelf the firſt Wrong- 
Doer. | es 185 | | 
Bro. Treſp. 83. If J. S. through Negligence ſuffer his Houſe to take Fire, and the 
pl. 186. Perſon who lives in an adjoining Houſe, pull down the Houſe of J &. in 
order to preſerve his own Houſe, an Action of "Treſpaſs does not lie. 
Comb. 4179. 84. An Action of Treſpaſs does not lie for pulling down a Houſe, which 


Lovey v. is a Nuſ: _=n 
L is a Nu ance in a Highway 


n 
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(G) Againſt whom an Action of Treſpaſs map be 
1 be bzought. | 


1. In the General. 


Hob. 14: 1. KN Action of Treſpaſs may be brought againſt a Lunatick, not- 
Weaver v. withſtanding he is incapable of Deſign ; for wherever one Perſon 
Bo. Treſp. receives an Injury from the voluntary Act of another, this is a Treſpaſs, 
pl. 213. although there were no Deſign to injure. | N | 
pl. 310. | | 

» Fog 135 ö | > Every 
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2. Every Party to a Treſpaſs is liable to an Action of Treſpaſs; for Bro. Treſp. 
there can be no Acceſſary in Treſpaſs. | es 113. 


4; If 4. command or requeſt B. to take the Goods of C. and B. do it, Salk. 409. 
this Action lies as well againſt H. as againſt B, _ | 8 . 
| | | | EST ole, 


. If J. S. agree to a Treſpaſs which has been committed by J. NM. for Bro. Treſp. 
his Benefit, this Action lies againſt F. S. although it was not done in Obe- Pl. 113. 
dience to his Command, or at his Requeſt. SH pl. 256. 

5. But if F. S. be compelled by F. NM. to commit a Treſpaſs, the latter Sty. 65. 
is only liable to an Action of Treſpaſs; for no Perſon can be guilty of a Smith v. 
Treſpaſs, unleſs he act voluntarily, 5 | "= Slone. - 
6. If divers Perſons have been. guilty of a Treſpaſs, the Party injured 8 Rep. 139. 
may bring an Action of Treſpaſs againſt them all, or againſt any one or nee ER 

more of them. | | 7 5 Bro. Treſp. 

| EI | | | | | pl.20.pl.150. 

7. But, if the Party injured by a Treſpaſs have brought an Action ofCro. Eliz. 
Treſpaſs againſt one of the Parties to the Treſpaſs, he cannot bring a ſe- 097: 
cond Action againſt any other of them: For, although the Defendant in RA BR. 3 
the ſecond Action be a Stranger to the Record in the firſt, he may, beings Rep. 3. 

a Party to the Treſpaſs, plead the Pendency of the firſt Action in Abate- Carth. 96. 
ment of the ſecond ; or he may plead the Acquittal or Judgment in the Hob. 137. 
firſt Action in Bar of the ſecond. _ 4 
8. If J. S. who has bailed a Beaſt to J. V. for a Time certain, take it Bro. Treſp. 
away before the Expiration of the Time, he is not liable to an Action of Pl+ 92. 
Treſpaſs: For the Perſon, who has only a ſpecial Property in a Chattel, 

can never maintain this Action againſt him who has the general Property: 

But the Remedy of J. NM. is an Action upon the Caſe. | 

9. If J. S. kill a Beaſt, which has been bailed generally to him, an Bro. Treſp. 
Action of Treſpaſs does not lie againſt J. S. For by the Bailment a gene- pl. 295. 
ral Confidence was placed in him ; and the Remedy for an Abuſe of Con-&, FE 
fidence is an Action upon the Caſe. _ 7844. 

10. But if J. S. kill a Beaſt, which has been bailed to him for a particu- 1 Inſt. 57. 
lar Purpoſe, as to plough his Land, he is liable to this Action: Becauſe a Bro. Treſp. 
general Confidence was not placed in him by the Bailment. PLANES 

| | : 5 Rep. 13. 
| | Cro. Eliz, 
11, If a Servant, who is intruſted to ſell Goods in his Mafter's Shop, : 3 87. 
carry any of them away, an Action of Treſpaſs lies; for the Confidence Gloſſe v. 
placed in him extends only to the ſelling of the Goods in the Shop. Hayman, 
12. If the Goods of his Maſter, with which a Servant is intruſted, are Bro. Treſp. 
injured by a Male-feaſance of the Servant, an Action of Treſpaſs lies. pl. 295. | 

13. But if through the Neglect of a Servant, to whoſe Care the Goods ; Rep. 14. 
of his Maſter are committed, they receive an Injury, this Action does not 8 Rep. 146. 
lie: But the Remedy, the Injury ariſing from a Non-feaſance, is an Action 3 
upon the Caſe. | - | Es 

14. If a Servant, who by the Command of his Maſter has lawfully Bro. Treſp. 
diſtrained a Horſe, uſe the Horſe, or kill it, the Maſter is not liable to an pl. 211. 
Action of Treſpaſs ; but the Servant, who by his own tortious Act becomes 
a2 Treſpaſſer ab Initio, is liable thereto. 

156. If a Sheriff's Officer take the Goods of J. S. under a Writ of Fieri i Lev. 154. 

Facias, after he has committed an Act of Bankruptcy, and afterwards the Baily v. 
| Goods are aſſigned under a Commiſſion of Bankruptcy ; an Action of Treſ- 3 : 
paſs does not lie againſt the Officer, although the Goods do by Relation bee ts 
come the Property of the Aſſignees from the Time of committing the 

AQ: For, as the Officer might not know that J. S. had committed an 
AR of Bankruptcy, or that an Aſſignment of the Goods would be made; 


and 
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and as it was his Duty to execute the Writ, it would be unreaſonable to 
puniſh him as a Wrong doe. 
Bro. Treſp. 16. If the Goods of F. S. are taken by a Sheriff's Officer, who has a 
Pl. 564 Writ of Fieri Facias to levy of the Goods of J. N. an Action of Treſ— 


3 —_ wy paſs lies againſt him ; becauſe he was only authorized to take the e Goods 


pl. 9. of J. N. 
Carth. 381. 

Carch. 381. 17. An Action of Treſpaſs does not lie againſt a Sheriff? 8 Officer, who 

Hallet v. under a Writ of Replevin has taken the Goods of J. S. in the Room of 

Burt. the Goods of J. N. becauſe this Writ is different from a Writ of Fieri 

Facias. By the former the Officer is commanded to take certain Goods 
therein ſpecitied: By the latter he is only commanded to levy of the 

| Goods of J. N. 
Ibid, 108. But if the Owner of the Goods, taken under a Writ of . 

| claimed a Property in them at the Time of Taking; and the Officer did 
notwithſtanding this Claim carry them away, without having the Property 
determined upon a Writ De Proprietate probanda, this Action lies againſt 
him. 

10 Mod. 24, 19. If a Stranger have officiouſly aſſiſted a Sheriff, or his Officer, in the 
Temple- Execution of a Writ of Fieri Facias which ifſued upon a regular Judg- 
man's Caſe. ment, he is not liable to an Action of Treſpaſs ; for it 15 not only wt: 

but it is the Duty of every Man, to aſſiſt in the Execution of ſuch Writ. 

Str. cog. 20. An Action of Treſpaſs does not lie againſt a Sheriff or his Officer, 
Philips v. or againſt a Perſon who by the Command of either of them has aſſiſted 
ee him, for any Thing done by Virtue of a Writ of Fieri Fucias which iſſued 
Aer. 73. upon an erroneous Judgment: Becauſe the Fault is not in ſuch Caſe in the 
Sheriff or his Officer, but in the Court or ſome Officer thereof. 

Str. cog. 21. But if a Stranger have officiouſly aſſiſted a Sheriff or his Officer in 
Philips v. the Execution of ſuch Writ, he is liable to this Action: Becauſe, as he 
-y #25; ' acted voluntarily, it was incumbent upon him to take Care, that there was 
Re regular Judgment to warrant the iſſuing of the Writ. 


12Mod.178. 22. It is in one Caſe 0. that an AQtion of Treſpaſs Anas not lie 

Britton v. againſt a Sheriff or his Officer, or againſt a Perſon who by the Command of 

* Hil. 9. either of them has aſſiſted him, for any Thing done by Virtue of a Writ of 

* Fieri Facias, although there were no Judgment to warrant the iſſuing of 

the Writ ; for as the Sheriff and his Officer, and the Aſſiſtant, have only 
paid Obedience to the Writ, neither of them ought to be puniſhed as a 
Wrong doer. 

Ld, Raym. 23. But in a Cafe ſoon after it was ruled by Holt Ch. J. that, in an "Ie 

733. Lake tion of I reſpais againſt a Sheriff for levying Goods under a Writ of Fieri 

Os: $57 wi a is ee _ the 1 to give in Evidence a Copy of the 

Lent Af. Judgment upon which the rit iſſuec 

ſizes 1698. 


Bro. Treſo. 24. It is laid down, in divers Caſes, that if A. 1 the Goods of B. and 


pl. 266. afterwards C. take them from 4. B cannot maintain an Action of Treſpaſs 


pl. 329 againſt C. Becauſe A. did acquire a general Property in the Goods by the 
0. Taking, notwithſtanding it was a tortious one; and conſequently the 
Property of B. was diveſted. 5 

Sid. 438. 25. But it is ſaid in one Caſe, that B. may in ſuch Caſe maintain this Ac- 
tion againſt C. for that A. did not acquire a general Property in the Goods 
by the firſt Taking. 

2 Hawk. 26. Heretofore, if a Peace- Officer had arreſted a Perſon under the War- 

all n 5 6. rant of a Juſtice of Peace, for an Offence of which it appeared upon the 

ef. 7e. Face of the Warrant that the Juſtice had no Juriſdietion, he would have | 
been liable to an Action of N 


27. But 
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27. But by the 24 Geo. 2. cap. 44. par. 6. it is enacted, That no 
« Action ſhall be brought againſt any Conſtable or other Officer, or againſt 
« any Perſon acting by his Order or in his Aid, for any Thing. done in 
% Obedience to any Warrant under the Hand or Seal of any Juſtice, un- 
til Demand hath been made in Writing, ſigned by the Party intending 
to bring ſuch Action, of the Peruſal and Copy of ſuch Warrant, and 
the ſame hath been refuſed, or neglected, for the Space of fix Days after 
« ſuch Demand.” | | 


2. N or an Injury to Real Property. 


3 28. If the Perſon, who has granted the Veſture of Land in which he has Bro FTreſp. 
aà Freehold, diſturb the Grantee in the Enjoyment thereof, an Action of pl. 273. 
Treſpaſs lies againſt him. | 3 
2209. But if J. S. have only a Right of a free Warren in the Land of 2 Roll. Abr. 
J. N. and F. N. deſtroy Coney-Boroughs in the Land, this Action does 382. L pl. 4. 
not lie againſt F. V. The Remedy of J S. being an Action upon the 
Caſe. | e | 5 „ | 
30. It is in the general true, that an Action of Treſpaſs lies againſt the, j,q 10g. 
Lord of whom Land is holden, for an Injury done to the Land. Bro. Treſp. 
| | | | pl. 16. pl. 
273. pl. 344. pl. 384. 


31. But this Action does not lie againft the Lord of whom Land is 2 Inſt. 10g. 

holden for making a Diſtreſs thereupon; it being by the Statute of Marl- _ 1 8 | 

bridge provided, that if a Lord make an unreaſonable Diſtreſs, or make aer 184. 
Diſtreſs when nothing is due to him, he ſhall not be liable to a Fine, but 

ſhall be grievouſly amerced : Whereas if this Action would lie, he would 


be liable to Fine. | 
32. It has been holden, that this Statute extends to every Lord Finch Law. 
of whom Land is holden; although the Tenant be only a Tenant ap he 3 2 
Will. | | | | Bro. Treip. 
| | SES. pl. 29. 344- 
33. But if a Lord's Bailiff make an unreaſonable Diftreſs, or make a2 Inſt. 10s. 
Diſtreſs when nothing is due to the Lord, this Action lies againſt the Bailiff ; 
for the Privilege of being exempted therefrom, is confined by the Statute to 
the Perſon of the Lord, | | 
34. If the Lord of whom Land is holden drive a Beaſt, which he has 2 Inſt. 106. 
diſtrained upon the Land of his Tenant in one County, to the Manor-Pound 
in another County, he is not liable to an Action of Treſpaſs : Becauſe, as 
the Tenant is ſuppoſed to know where the Manor-Pound is, he knows where 
to carry Suſtenance for his Beaſt. N 
35. If the Lord of whom Land is holden drive a Beaſt, which he has loft. 106. 


diſtrained upon the Land of his Tenant in one County, to an open Pound 


in another County, an Action of Treſpaſs does not lie 2 the Lord; 
but he is liable to an Action upon the Statute of Marlbridge : Becauſe, as 

the Owner does riot know to what Pound the Beaſt is driven, he does not 
know where to carry Suſtenance for it; and conſequently the Beaſt, no 
other Perſon being obliged to do this, may be ſtarved. 
36. It was in one Caſe holden by the Court of King's Bench, that a Salk. 638. 
Tenant by Copy of Court-Roll may maintain an Action of Treſpaſs againſt Aſhmead v. 
bis Lord, for cutting down Trees on the Land holden by Copy of Court- Ranger. 
Roll; and the Judgment of this Court was affirmed in the Exchequer- 
Chamber: But the Judgment was afterwards reyerfed in the Houle of 
Lords; ard it was ſaid, that, as a Copyholder cannot cut down Trees ex- 
cept for neceſſary Repairs or for Eſtovers, if his Lord cannot do this, many 

good Trees muſt periſh, which would be a Loſs to the Publick. 5 

| - | | 37. 
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2 Roll. Abr. 37. If A. diſſeiſe B. and C. diſſeiſe 4. and afterwards B. re-enter, he 


354 may maintain an Action of Treſpaſs againſt C. Becauſe by the Re-entry 


4 5 of B. he reduces the Poſſeſſion to himſelf from the Time of the kult 


Biro. Treſp. Diſſeiſin. 
pl. 35. | 
Cro, Eliz. 


540. * | | LEES 
Bro. Treſp. 38. It is laid down, that if a Diſſeiſor make a Leaſe or Feoffment, and 


pl. 38. 392. afterwards the Diſſeiſee re-enter, he cannot, although he thereby reduce 
the Poſſeſſion to himſelf from the Time of the Diſſeiſin, maintain an Action 
of Treſpaſs againſt the Leſſee or Feoffee : Becauſe the Leſſee or F eoffee 

| came in by Title. 
Cro. Eliz. 39. But it has been holden in one Caſe, that the Diſſeiſee may in ſuch 
540. Caſe maintain this Action againſt the Leſſee or T eoffee, notwithſtanding 


T — the Leſſee or Feoffee came in by Title. 


Hil. 39. Eliz. | 
11 Rep. ct. 40. The former ſeems to be the better Opinion ; for it has been holden 


Liford's in two ſubſequent Caſes, that the Diſſeiſee cannot in ſuch Caſe, maintain 


3 _ an Action pl — againſt either the Leſſee or Feoffee. 
Hetl. 66. | | 
Symons v. Symons, Hil; 3. Car. 1. 


Cro. Ja. 204. 41. 1 a Tenant for Life of Land dis. and bis Executor 20 upon aka 

Stodden v. Land within a few Days after his Death, to remove the Cattle of his Teſta- 

_ Hervey. tor, an Action of Treſpaſs does not lie againſt the Executor: Becauſe, as 
the Time of the Determination of the Tenancy was uncertain, it is reaſon- 
able, that the Executor ſhould have a convenient Time to remove the 
Cattle. 

s Rep. 13. 42. If a Leſſee for Life or Years of Land, who is not reſtrained from fo 

The Coun- doing, cut down Trees, an Action of Treſpaſs does not lie: Becauſe, the 

teſs of Sa- Leſſee has an Intereſt in the Land by the Act of the Owner; and it was tbe 


Boo. Treſp. Folly of the Owner, that he did not, when he demiſed the Land, reſtrain 


pl. 430. the Leſſee from cutting down Trees, 


Ld. Rem. 43. 4. demiſed a Paſture to B. but the Trees were om; in the De- 
739. with The Cattle of B. which were afterwards put into the Paſture, bark- 
Glenham ed the Trees. It was ruled by Holt Ch. J. to whom the Point was referred, 
that an Action of Treſpaſs did not lie againſt B. 

« Rep. 13. 44. An Action of Treſpaſs does not lie againſt a Tenant at Will for an 
The Con- Injury to a Building or the Land by him holden, winch ariſes from a mere 


tels of Sa- 
lop's Cale. Non-teaſance. 


1 Inſt. 57, 
Cro. Elz. 
* 784. | | ; | : | 

5 Rep. 13. 45. But if a Tenant at Will cut down Trees, or do any other poſitive In- 
The Ce un- jury to a Land or a Building by him holden, this Action lies againſt him; 
te's of St becauſe every ſuch injurious Act amounts to a Determination both of his 


17 Eftate and Poſſeſſion. 


Bro. Treſp. 
pl. 362. Cro. Eliz. 764. 


2 Roll. Abr. 46. It is laid down in one » Calls, that if the Beaſt of A. which is agiſted 
546. B. pl. 1. by B. Treſpaſs in the Cloſe of C. it is in the Election of C. to bring an Ac- 


tion of Treſpaſs againſt A. or B. 
Clayt. 33. 47. But it is laid down in another Caſe, that this Action does i in ſuch 


e $ Cale only lie — the — of the Beaſt. 
ale . 
| 48, If 
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| 8. If a Cloſe in the Poſſeſſion of 4. lie contiguous to a Cloſe in the Bro. Treſp, 
| Poſſeſſion of B. and a Cloſe in the Poſſeſſion of C. lie contiguous to a Cloſe l. 439. 
in the Poſſeſſion of B. and a Fence between the Cloſes of A. and B. which "rom 8 

A. ought to keep in Repair, be out of Repair; and a Fence between the Freem. | 
Cloles of B. and C. which B. ought to keep in Repair, be likewiſe out of 379. 
Repair; and the Beaſt of C. eſcape through the Fenceot B. and afterwards 
through the Fence of A. into the Cloſe of A. A. may maintain an Action 
of Treſpaſs againſt C. Becauſe 4. was only bound to keep his Fence in 
Repair againſt the Beaſts which B. ſhould put into his Cloſe, and not 
againſt the Beaſts of all Perſons which ſhould come into the Cloſe of 
B. But, as the Damage which C. ſuſtains by the Recovery of A. 
againſt him is owing to the Default of B. in not keeping his Fence 
in Repair, C. may recover a Satisfaction in an Action upon the Caſe 
againſt 8B. | | 1 5 
| 49. It a Servant, without the Knowledge of his Maſter, put his Maſter's 2 Roll. Abr. 
Beaſt into the Cloſe of J. S. this Action does not lie againſt the Maſter; 553-Q pl. u. 
becauſe, by taking upon himſelf to do this, the Servant did acquire a 
ſpecial Property for the Time in the Beaſt : But the Servant is, in 
Conſequence of the ſpecial Property by him acquired, liable to this 
Action. J | 
50. But if a Wife do, without the Knowledge of her Huſband, put her Ibid. 
Huſband's Beaſt into the Cloſe of 7 S an Action of Treſpals lies againſt 
the Huſband ; becauſe a married Woman cannot acquire any Property in 


the Goods of her Huſband. | 


— © 


(H) In what Court an Aittion of Treſpaſs 
2 map be bought. 
1. T the Common Law the ſuperior Courts had not Juriſdiction ina Iſt. 311, 
. an Action, unleſs the Debt or Damages amounted to forty 312. 
Shillings. . „VVV > : 
2. By the Starute of Glouceſter, c 8. it is in Affirmance of the Common 
Law enaQed, © That no Perſon ſhall from henceforth have a Writ of 
{© 'Treſpals before the Juſlices, unleſs he ſwear by his Faith, that the Goods 
* taken way were worth forty Shillings at the leaſt,” 
3. The Sanction of an Oath was by this Statute added, for the Sake of: laſt. 311. 
more effectually confining Actions in which the Damages were under forty 
Shillings to inferior Courts: But, the Conſequences of obliging a Plaintiff 
to take an Oath of this Kind being found very dangerous, the Practice of 
requiring an Oath was ſoon diſcontinued. 1 | 
4. It is in divers Books laid down, that although the Statute of Glouceſter 1 Inſt. 118. 
ſpeaks of a Writ of Treſpaſs generally, it does only mean a Writ of? laſt. 311, 


Treſpaſs upon the Caſe ; becauſe no inferior Court can hold Plea of nie, 1 
Treſpaſs with Force. | | : | nero 


5. And the Doctrine of theſe Books is recognized in a modern Caſe. carth. 108. 
In an Action of Treſpaſs, which was brought in the Court of King's Bench, Lambert v. 

the Damages laid in the Declaration were only twenty Shillings. Upon Thurſton. 
a Demurrer it was objected, that the Court had not a Juriſdiction, the 


Damage appearing upon the Face of the Declaration to be under forty 
1 Shnhillings: 
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Shillings: But the Objection was over- ruled. And by the Court If an 
Action for a Treſpaſs with Force, in which the Damage is under forty 
Shillings, do not lie in a ſuperior Court, the Party injured would be with. 
out Redreſs ; for a Fine cannot be aſſeſſed by an inferior Court, and con- 
ſequently an Action of Treſpaſs does not he in an inferior Court. 
6. By the 5 W. C. M. c. 12. it is enacted, That from henceforth 
no Writ, commonly called a Capias pro fine, ſhall iſſue againſt any De. 
** fendant, againſt whom Judgment has been entered up in an Action of 
«© Treſpaſs Vi et Armis. But the fame Fine is and ſhall be hereby remitted 
and diſcharged.” „„ - | 
Salk. 34. 7. Since the making of this Statute it has been the Practice of the Court 
of Common Pleas, to inſert the Words Nihil de fine quia remittitur per Sta- 
| tutum, in entering up Judgment in an Action of Treſpaſs. 5 
Carth. 390. 8. But a Queſtion ariſing in the Court of King's Bench, ſoon after the 
Linſey v. making of this Statute, in what Manner Judgment in an Action of Treſpaſs 
—_— ought to be entered up, it was after Debate holden, that the Clauſe 
Salk. 54. 3. quod Capiatur pro fine ought to be entirely omitted, for that, as the Statute 
has diſcharged the Fine, no Notice ought to be taken thereof in entering up 
udgment. Eo ad 
a © In a Caſe not long after in the ſame Court it is ſaid by two Reporters 
= Raym. .o have been holden, that the Clauſe uod capiatur pro fine ought ſtill to 
Courtney v. be inſerted, in entering up Judgment in an Action of Treſpaſs, oy 


Collet, | | | | 
Mich. 9 W. 3. 12 Mod. 164. S. C. 


Carth. 436. 10. But this is probably a Miſtake in theſe Reporters, for another Re- 
porter of the ſame Caſe is ſilent as to the Point; and it ſeems extremely 
ſtrange, that the ſame Court ſhould ſo ſoon after, and without taking the 
leaſt Notice thereof, depart from what was folemnly determined in the 
Caſe of Linſey v. Clerk, „„ ET 3 | 
II. Although the Fine due to the Crown be by the 5 W. & M. c. 12. 
taken away, and the Clauſe 2ued capiatur pro fine be omitted in entering 
up Judgment in an Action of Treſpaſs, this Action does not even at this 
Day lie in an 1oferior Court. | 3 . 
12. For by the ſame Statute, par. 2. it is enacted, That the Plaintiff 
in every Action of Treſpaſs Vi et Armis ſhall upon ſigning Judgment 
„therein, over and above the uſual Fees, pay to the proper Officer who 
„ ſigneth the ſame the Sum of {ix Shillings and eight Pence, in full Satisfac- 
* tion of the Fine due to the Crown, and of all Fees due for or concerning 
the ſame, to be diſtributed in ſuch Manner as Fines and Fees of this 
% Kind have uſually been.” | 8 
13. As a Sum of Money is to be paid in Satisfaction of the Fine due to 
the Crown, and this is to be diſtributed in the ſame Manner as the Fine 
had uſually been diſtributed, it follows, that only ſuch Courts, as could 
before the making of this Statute have aſſeſſed a Fine, are capable of 
receiving Money in Lieu of the Fine, or of diſtributing it as the Money 
heretofore paid as a Fine had been uſually diſtributed ; and conſequently, 
that an Action of Treſpaſs does not at this Day lie in an inferior Court. 
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o) Df the Pleadings in an Action of CTret⸗ 
1 Eg puls. 1 
1. Of the Writ. 


1. VT is laid down in divers Books, that, if the Words Vi et Armis are Fitz. N. B. 


{| omitted in a Writ of Treſpaſs, the Writ abates; for that theſe are 86. | 
Words of Subſtance. | 8 | Cage: 468 


Cro, Car. 407. Salk. 636. 


2. It has :ndeed in one modern Caſe been holden, that the Words Vi et 1 Saund. $1. 


Arnis are Words of Form, and conſequently that the Writ does not abate Law».King. 
on Account of their being omitted. | 8 19 
1 „ ä Car. 2. 


3. The Determination in this Caſe ſeems to have been founded upon) H. 6. 13. 
what is laid down in two old Caſes. In theſe it is laid down, that if, 1 H. 7. 19. 
upon a Demurrer to a ſpecial Plea in an Action of Treſpaſs Vi et Armis, 
the Court ſhall give Judgment for the Defendant as to the Matter ſpecially 
pleaded, there ſhall be no further Enquiry concerning the Force, although 

Iſſue have been thereupon joined. It is in theſe likewiſe laid down, that if 

the Court ſhall give Judgment upon the Demurrer for the Plaintiff as to 
the Matter ſpecially pleaded, the Iſſue joined upon the Force ſhall not be 

tried: But a Capias pro fine ſhall as well be awarded, as if this Iſſue had 

been found for the Plaintiff. 5 

4. The Determination in the Caſe of Law v. King is not warranted by 
the two old Caſes. All that can be fairly inferred from them is, that, if 
there be Judgment upon the Demurrer that the Act juſtified was lawful, 
it ſhall be intended that the Force accompanying it was alſo lawful ; or 
that, if there be Judgment upon the Demurrer that the Act juſtified was 
unlawful, it ſhall be intended that the Force accompanying it was alſo 
unlawful. The Conſequence of this Inference is, that it would in either 
Caſe be quite nugatory to try the Iſſue joined upon the Force: But 
f does by no Means follow, that the Words Ji et Arnis are Words of 

orm. by | 
5. It is ſaid by Holt Ch. J. that ſince the making of the Statute of the Ld. Raym. 
fifth of V. F. M. c. 12. it is not neceſſary to inſert the Words Vi et Armis 985. Day 

in a Writ of Treſpaſs: Becauſe the Writ of Capias pro fine, which did be-. NMuſxet. 
fore iſſue upon a Judgment againſt the Defendant in an Action of Treſpaſs, 

1s thereby taken away. . | 5 

6. But this Dictum does not ſeem to be well founded. For by the ſame 
Statute, par. 2. it is enacted, That the Plaintiff in every Action, wherein 
a Capias pro fine would before the making thereof have iſſued, ſhall upon 
* ſigning Judgment in ſuch Action, over and above the uſual Fees for the 
e ſigning thereof, pay to the proper Officer who ſigneth the fame the Sum 
Hof fix Shillings and eight Pence, in full Satisfaction of the Fine due to the 
* Crown, and of all Fees due for or concerning the fame, to be diſtri- 

* buted in ſuch Manner as Fines and Fees of this Kind have uſually 


- Ran” 


7. It can never be fairly inferred from this Statute, that the Neceſlity of 
inſerting the Words Vi et Armis in a Writ of Treſpaſs is thereby taken 
away. On the contrary, the Inſertion of theſe Words ſeems to be ſtill 


quite neceſſary, in order to let in the Proviſions of the Statute, for the Pay- 
EN. | 5 e | | ment N 
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ment and Diſtribution of the Money, which is to be paid in Lieu of the 
Fine thereby diſcharged. 

8. It is moreover enacted by the 16 H 17 Car. 2. e. 8. par. I. „ That, 
« if any Verdict of twelve Men ſhall be given In any Action, in any of 45S 
40 Majeſty s Courts of Record at Weſtminſter, or in the Courts of Record 
jn the Counties Palatine of Cheſter, Lancaſter, or Durham, or in his 
« Majeſty's Courts of Great Seſſions in Wales, Judgment thereupen ſhall 
« not Ge ſtayed or reverſed for Default or Lack of Form, or by Reaſon of 
« the Omiſlion of the Words Vi et Arnis; provided the Cauſe has been 
« tried by a Jury of the proper County or Place where the Action is laid: 
% But ſuch Omiſſion ſhall be amended.” 
9. This Clauſe amounts to a legiſlative Declaration, that the Words Vi 
et Arnis in a Writ of Treſpaſs are Words of Subſtance : For, as all De- 
faults in Matters of Form are by the former general Words of this Clauſe 
| declared to be after a Verdict amendable, if theſe are Words of Form, it 
is quite nugatory to declare again, that the Omiſſion of the Words Vi et 
Arnis in a Writ of Treſpaſs ſhall after a Verdict be amended. 
Fitz. N. B. 10. If a Writ of Treſpaſs do not conclude contra pacem, it abates; for, 


93. as every Treſpaſs with Force is a Breach of the Peace as well as a private | 


Carth. 66. 
Nel 1 Injury, theſe : are Words of Subſtance. | 


Salk. 636. 

Salk, 641. 11. If a Writ of Treſpaſs be ſacd out in the Time of the King that 
Day v. now is, for a Treſpaſs committed in the Time of a deceaſed King, the 
Muſket. Concluſion muſt be contra pacem of the deceaſed King. 

12. The Omiſſion of the Words contra pacem in a Writ of Treſpaſs i 
amendable after a Verdict. For by the 16 & 17 Car. 2. c. 8. par, I. it is 
enacted, That, if any Verdict of twelve Men ſhall be given in any Action, 

e in any of his Majeſty's Courts of Record at VWeſtminſter, or in the Courts 
© of Record in the Counties Palatine of Cheſter, Lancaſter or Durham, or 
nin his Majeſty's Courts of Great Seſſions in Wales, Judgment thereupon 
4% ſhall not be ſtayed or reverſed by Reaſon of the Omiſſion of the Words 
* contra pacem; provided the Cauſe has been tried by a Jury of the proper 
County or Place where the Action is laid: But ſuch Omiſſion ſhall be 
** amended.” 4 


2. Of the Declaration. 


in the General. 


Gilb. Hit, 13. As the r in a Writ of Treſpaſs i is general, dive rs Treſpl | 


GF. 3. Jes may be alledged in the Declaration upon one Writ. 
Bro. Treſp. 
pl. 112, 


11 rr. 14 And for the ſame Reaſon, Treſpaſſes f in \ different Vills may be al- 
Reg. 728, ledged in the Declaration upon one Writ ; provided the different Vills are 
in the Bailiw ick of the Sheriff to whom the Writ is directed. 

15. The Plaintiff in an Action of Treſpaſs againſt ſeveral Perſons for a 
Str. 420. 25 
Bayly v. Joint Treſpals may declare againſt A one of them * 
Raby and | 
others, 


16. But if it appear upon the Face of the Decoration in an Action of 
Treſpaſs, that another certain Perſon, as well as the Perſon againſt whom 
the Action is brought, was a Party to the Treſpaſs, the ä is bad 
for Want of — made that Fe a Defendant. 


17. A 5 


17. A Declaration in an Action of Treſpaſs was holden to be bad: Be-1 Leo. gr. 
cauſe the Allegation was, that A. ſinul cum B. committed the Treſpaſs, Henley v. 
and the Action was brought againſt A. only. — 
| 18. But it was in this Caſe laid down, that if it be alledged in the De- 
claration in ſuch Action, that A. fimul cum another Perſon to the Plaintiff 
unknown committed the Treſpaſs, the Declaration is good ; becauſe 
it is not in the Plaintiff's Power to make an unknown Perſon a Defen- 
dant. . 4 | 
19. If the Declaration in an Action of Treſpaſs be in theſe Words, 2Bulſtr.215. 
Quad cum the Defendant did the Thing complained of, it is bad: Becauſe Sherland v. 
| theſe Words, which are only by Way of Recital, do not amount to an, 3 „ 
5 KR | 2 Show. 27, 
295. Salk. 636. Ld, Raym. 1413. Str. 1151, 1162. 


affirmative Charge. 


20. If the Declaration in an Action of Treſpaſs be in theſe Words, Salk. 636. 
Quare the Defendant did the Thing complained of, it is bad; inaſmuch Here v. 

as the Charge, where the Word Quare is uſed, it being a Word of HPman. 

Interrogation, is leſs affirmative than where the Words 2uod cum are 
uſed. „„ 5 | "= : 

21. It has been holden in the Court of Common Pleas, that although 1 Barn. 176. 
the Words 2ued cum, or the Word Quare, is uſed in the Count in an Warren . 
Action of Treſpaſs, the Fault is cured by the Writ, which is in this Court * Nr | 

Part of the Declaration. CEE 8 vr ng 

22. It ſeems however to have been doubted by the Court of King's Barn. 176. 
Bench, whether there are in the Writ of Treſpaſs Words ſufficiently Clark v. 
affirmative to cure the Defe& of Affirmation in the Count, occaſioned by 33 1 
the Words Quod cum, or Quare: For in a Caſe not many Years before I 
that of Warren v. Lapdon, wherein it had been holden by the Court of 
Common Pleas that there are, which came before the Court of King's 
Bench upon a Writ of Error, the latter Court never came to a Determi- 
nation, . | 
23. But whatever Doubt there may formerly have been in the Court of MS, R. 

King's Bench as to this Point, it is now at an End; for in a Caſe ſubſequent Smith v. 
to the Caſe of Clark v. Lucas it is laid down, that in the Court of Common N 
Pleas the Words in the Writ of Treſpaſs are ſufficiently affirmative to cure a, in K. B. 
the Defect of Affirmation in the Count, occaſioned by the Words Qued 
cum, or Quare. | | „ 

24. It has in two Caſes been holden by the Court of King's Bench, Str. 1151. 

that the Declaration in an Action of Treſpaſs, which is bad by Reaſon of TO 3 
the Words Quod cum, or the Word Quare, being therein contained, may - e544 ig 
be amended from the Bill filed; provided this be ſufficient to warrant the ibid. 1162. 


Amendment; and that the Court will not inquire into the Time of filing Marſhal v. 
SD ONE Rigs, 


the Bill. | „ ili Geo: 


25. The Words Vi et Armis ought to be inſerted in the Declaration in — 636. 
an Action of Treſpafſsss. ; Cro. Ja. 443. 
26. But the Declaration is not bad for Want of theſe Words, if the 1 Sid. 187. 
Action be brought in the Court of Common Pleas : Becauſe, as the Writ Jones 2. 
is in this Court Part of the Declaration, the Want of theſe Words in the Pritchard. 
. Count is cured by their being in the Writ. Sets POTEN 
227. The Omiſlion of the Words Vi et Arnis in the Declaration in an 
Action of Treſpaſs, although not otherwiſe cured, is amendable after a Ver- 
dict: It being by the 16 U 17 Car. 2. c. 8. par. 1. enacted, That, 
if any Verdict of twelve Men ſhall be given in any Action, in any of his 
© Majeſty's Courts of Record at Weſtminſter, or in the Courts of Record 


in the Counties Palatine of Chefter, Lancaſter, or Durham, or in his 
5 5 e | « Majeſty's 
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„ Majeſty's Courts of Great Seſſions in Zales, Judgment thereupon ſhall 
„ not be ſtayed or reverſed by Reaſon of the Omiſſion of the Words 
„Vi et Armis; provided the Cauſe has been tried by a Jury of the proper 
&« County or Place where the Action is laid: But ſuch Omiſſion ſhall be 
„ < amended.” i . . 
* Treſp. 28. The Venue in an Action of Treſpaſs may be laid in a Hamlet. 
pl. 115. 5 = | | 
pl. 371. | 


Sid. 223. 29. It is in the general true, that the Injury, for which an Action of 


37 wh v. Treſpaſs id Brought, mult be Tpecially alledged in the Declaration; 


Sid. 225. 30. But if the Injury ariſe ex turpi Cauſa, as from the debauching of a 
1 % Man's Daughter, it is not neceſſary to alledge this ſpecially ; becauſe the 


Cro. Ja. $34; doing thereof would introduce Obſcenity into the Record. 


Fitz. N. B. 31. It is laid down in two Books, that the Declaration in an Action of 
86. 45 Treſpaſs, for taking or injuring a Beaſt or Fowl Fere Nature, muſt ſnew, 
Dyer 306. that the Beaſt or Fowl was reclaimed for unleſs it were reclaimed, there 

could be no Property therein. „ „ | 
Cro. Car. 18. 22. But it has been holden in one Caſe, that although it be neceſſary to 
8 ſhew this in an Action of Trover for the Beaſt or Fowl, it is not neceſſary 
Mich. 1 Car. to do it in an Action of Treſpaſs. | : 
1. | | DI | 
Lutw. 1359. 33. The former however ſeems to be the better Opinion; for in a ſub- 
wwe . ſequent Caſe it is laid down, that if an Action of Treſpaſs be brought for 
Paſch. 3 Ja. a. killing a Deer, it muſt appear in the Declaration, that the Defendant knew 

the Deer e be tame 85 5 | 
= — 34. It muſt be alledged in the Declaration in an Action of Treſpaſs, for 
I Keeling, an Injury done by a Bite of the Defendant's Dog, that the Defendant knew 
' 12Mod.335. the Dog was accuſtomed to bite: Becauſe a Dog is not by Nature a fierce 

1Freem. 534. or dangerous Animal, | 1 0 | | | 


Lutw. go · | 35. For the ſame Reaſon, if this Action be brought for an Injury done 
| Bayntine v. by a Goring of the Defendant's Bull, it muſt be altedged in the Declara- 


8 tion, that the Defendant knew the Bull had before gored ſome Perſon. 
alk. 662. | | | | ER 


Ld. Raym. i 
110, 1883. 1 Freem. 434. 


Ld. Raym. 36. But if this Action be brought for an Injury done by a Beaſt belong- 
1583. Rex ing to the Defendant, which is by Nature fierce or dangerous, as a Tyger 
”; lot Lion, it is not neceſſary to alledge, that the Defendant knew the Beaſt 
: | 335. had before hurt ſome Perſon : Becauſe the Owner muſt at his Peril keep a 
| Beaſt of this Kind confined. —\ — 5 
Sid. 184. 37. It is laid down, that if it appear upon the Face of the Declaration 
Glaſſcock v. in an Action of Treſpaſs, for taking or injuring Goods, that the Goods 
Morgan. were in the Poſſeſſion of the Plaintiff, this is ſufficient, although it be not 
| expreſsly alledged that they were in his Poſſeſſion. at. 
2 Lev. 20, 38. It has in divers Caſes been holden, that it muſt be expreſsly al- 
186. ledged in the Declaration in an Action of Treſpaſs, for taking or injuring 
Cro. Ja. 46. Goods, that the Plaintiff had a Property. in the Goods. | 
 2Show. 395. 39. The Declaration in this Action charged the taking of the Beaſt of 
4 ge well. the Plaintiff, wiz. one Horſe and one Hat. The Judgment was arreſted : 
Os Becauſe it was not alledged, that the Property in the Hat was in the 
Plaintiff. = 5 : Ls | 


40. The 


ES ET R R 8: M 195 
40. The Declaration in this Action charged the breaking of the Plain- Salk. 640. 
tiff's Cloſe, and taking of two Horſes there being, and a hundred Buſhels Joce v. 
of Oats of the Goods of the Plaintiff there alſo being. This Declaration Ville. 
was holden. to be bad: Becauſe as one Sentence thereof is cloſed by the 
Words there being, the Words of the proper Goods of the Plaintiff in the 
following, notwithſtanding the two Sentences are connected by the Copula- 
tive and, do not extend ta the two Horſes, 3 
41. The Declaration in this Action, which charged the breaking of the 1 ventr. 258. 
Plaintiff's Cloſe, and the taking of ſeveral Loads of Corn there being, was Holland 2. 
holden to be inſufficient : Becauſe it is not expreſsly alledged, that the Corn Ellis. : 
was the Corn of the Plaintiff. „ 2 Lev. 156. 
432. But it is in another Caſe ſaid, that the Judgment in the Caſe ef ld. Raym, 
Holland v. Ellis was arreſted merely upon the Authority of the Precedents; 239. : 
for that Hale Ch, J. ſaid, that if it had been a new Caſe, he ſhould ha ve Fontleroy v. 
been of a contrary Opinion; for that as the Cloſe was alledged to be the Wer. 
Property of the Plaintiff, it ought prima facie to have been intended, that 
the Corn there being was his allo. 5 
43. And in the latter Caſe, wherein the Declaration charged a Fiſhing in ibid. 
the Plaintiff's ſeveral Fiſhery, and the Taking of Fiſh, the Court inclined 
ſtrongly to be of Opinion, for the Reaſon given by Hale Ch. J. in the Caſe 
of Holland v. Ellis, that the Declaration was good, although it was not 
expreſsly alledged, that the Fiſh were the Fiſh of the Plaintiff: For that 
this ought to be intended. 3 : Nw "If 
44. If an Action of Treſpaſs be brought in the Court of. Common 1 Sid. 187. 
Pleas, for taking or injuring Goods, it is not neceſſary to alledge in the Jones v. 
Count, that the Goods were the Property of the Plaintiff, provided thiss ard - 
be alledged in the Writ; for the Writ 1s in this Court Part of the De- nas 
claration. | FT : | 3 
435. It has been holden, thàt if ſome of the Goods, charged in the De- 2Saund. 379. 
| claration in an Action of Treſpaſs to have been taken or injured, are al- Pinkney's 
ledged to be the Property of the Plaintiff, and others are not, and there Rau 
be a Verdict for the Plaintiff, he may enter a Remittitur as to thoſe Goods Cutforthay ; 
which are not alledged to be his, and have Judgment as to the Reſidue. v. Taylor. 
4856. It is not neceſſary for the Plaintiff in an Action of T reſpaſs to ſhew 2 Bulſtr. 288. 
in his Declaration, by what Means his Property in the Goods charged to Willamore 
have been taken or injured was acquired. . v. Bamford, 
457. The Quality and Quantity of the perſonal Chattel, charged to haves Rep. 34. 


been taken or injured, muſt be ſhewn in the Declaration in an Action of Þlayter's 
& . 


Treſpaſs with convenient Certainty ; otherwiſe the Defendant cannot plead ai 0 
a Recovery in a former Action, in Caſe a ſecond Action be brought for , Ver on: 


taking or injuring the ſame Chattel, | Salk, 625, 
- Ld. Raym. 


| 140% 
| | | | Str. 637. 
43 The Declaration in an Action of Treſpaſs, which only charged thezLutw. 1374. 
taking of Cattle, was holden to be bad: Becauſe it did not ſhew of what Dale, 


Species the Cattle were. Fhillipſon. 


49. But the Declaration in this Action for taking a Hawk was, although Cro. Car. 18. 
it did not mention the particular Kind of Hawk, holden to be certain Tegen v. 
| X ey. 


enough. | | 
50. It was holden, that the Declaration in an Action of Treſpaſs dere, Loy 195. 
ade v. 


taking a Parcel of Yarn was bad; becauſe the Quantity of Yarn was not deans 


thewn, | | | 
51. The Plaintiff in an Action of Treſpaſs declared for breaking his z Ventr. 174. 
Cloſe, and digging and carrying away two Acres of his Land. The De- wy v. 
claration was holden to be bad; becauſe, although it ſhew the Extent of wa 
the Land in which the digging was, it does not ſhew the Quantity of the 
Soil which was dug and carried _ 5 1 


Vox. V. 1 


52. But 
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Hard. 40% 58. If an Action of Treſpa 


rn 757 ; 
Gilb. Hiſt, 5 2. But if the Declaration in this Action charge, that the Defendant's 
C. P. 122. Beaſt broke the Cloſe, and eat the Peas of the Plaintiff, this is ſufficient: 
it being in ſuch Caſe almoſt impoſſible to ſhew the Quantity of the Peas 
| eaten. | | ri | 
Salk. 643. 53. The Plaintiff in an Action of Treſpaſs declared for breaking and en- 
Layton v. tering his Houſe, and taking ſeveral Keys belonging to the Locks upon the 
Griadall. Doors of the Houſe. It was inſiſted, that the 1 which did not 
| ſhew either the Kind or Number of the Keys, was bad: But it was holden 
to be good. And by the Court—The Keys are ſufficiently aſcertained by 
the Reference to the Locks upon the Doors of the Houſe, _ 1 
ro. Ja. 435. 54. The Declaration in an Action of Treſpaſs charged the Breaking 
Johns v. of the Plaintiff's Cloſe, and the Cutting down of his Thorns to a certain 
Wilton. Value. At firſt the Court inclined to be of Opinion that this Decla- 
| ration was bad; becauſe it did not ſhew the Quantity of the Thorns: 
But afterwards, upon looking into Precedents, Judgment was given for the 
Plaintiff. Ra | = | | 
2 Barn. 222. $5. The Declaration in an Action of Treſpaſs charged the Breaking and 


Hobs v. Entering of the Plaintiff's Houſe, and the carrying away of divers Quan- 


Green. tities of China-ware, Earthen-ware, and Linen, without ſetting forth 

the particular Quantity of China-ware, Earthen-ware, or Linen; on a 

| Motion in Arreſt of Judgment, this Declaration was holden to be certain 
enough. | | 1 | 1 | 

1 Bulſtr-47- 56. It is not neceſſary to ſhew in the Declaration in an Action of Treſ- 


| Pollard v. pafs, brought againſt a Stranger for obſtructing a Way claimed by the 


Caly, 407, Plaintiff over the Ground of F. N. a Title to the Way ; becauſe, as the 


Yelv. 7. Claim is only of an Eaſement, it is ſufficient as againſt a Stranger to ſhew a 
Poſſeſſion thereof. | „ 


Ser. 6. 57. But if an Action be 2 againſt J. N. for obſtructing a Way 


Vernon v. claimed by the Plaintiff over the Ground of J. M. the Plaintiff muſt ſhew 


| 218 in his Declaration a Title to the Way; for, although it be ſufficient to 


alledge the Poſſeſſion of an Eaſement in ſuch Action againſt a Stranger, this 
is not ſufficient in an Action _ the Owner of the Ground. | 
s be brought againſt a Stranger, for obſtruQ- 

Yelv. 7. ing the Plaintiff in the Enjoyment of a Right of Common claimed in the 
Ground of J. N. the Declaration muſt ſhew a Title to the Common: Inaſ- 

much as the Claim in this Caſe is of an Intereſt in the Ground of another. 
Cro. Ja. 129. 59. It was in one Caſe doubted, whether, as only Damages can be re- 
Wood v. covered in an Action of Treſpaſs, it be neceſſary to ſhew in the Declaration 


Smith,Mich. he Value of the Thing, for the taking or injuring of which the Action is 


4 Ja. 8 brought. | bh | | IO; = | 
$id. 29 60. But it is in two ſubſequent Caſes laid down, that it is neceſſary to 


Uſers, ſhew this in the Declaration in this Action. 


Buſhell. . 5 | 
Hil. 12 Car. 2. 2 Lev. 230. Strode v. Hunt, Trin. 30 Car. 2. 


Cro. Ja. 129. 61. It was doubted in one Caſe, whether the Want of having ſhewn in 


Wood v. the Declaration in an Action of Treſpaſs the Value of the Thing, for the 
33 taking or injuring of which it is brought, be after a Verdict cured by the 
5 tl. 4 Ja. T. py : 1 5 

| Statute of the 18 Eig. c. 4. 


Sid. 299 62. But it was holden in a fubſequent Caſe, that the Omiſſion of having 


e 5 | ſhewn this in the Declaration is, after a Verdict, cured by that Statute. 
utheil, | | | | 5 


FE IJ 63. It is in the general true, that it muſt be alledged in the Declaration 
in an Action of Treſpaſs, that the Injury was to the Damage of the 
Plaintiff. . , 7 | — 


64. But 
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64. But if Churchwardens den far Action of Treſpaſs for taking or in- Cro. Eliz. 
juring Goods belonging to their Pariſh, they have an Election to alledge, 97. | 
that the Injury was to the Damage of themſelves, or that it was to the, 8 
Damage of the Pariſhioners. | | ; E 
6. The Plaintiff in an Action of Treſpaſs declared for breaking his Salk. 643. 
Cloſe, and beating his Servant. A general Verdict being found and entire Newman 
Damages aſſeſſed, it was upon a Motion in Arreſt of Judgment infiſted, V. Smith. 
that the Declaration is bad; becauſe the Plaintiff has not ſhewn any ſpe- | 
cial Damage received from the beating of the Servant : But Judgment was 
given for the Plaintiff, And by the Court—Although the Plaintiff cannot 
recover for the perſonal Injury done to the Servant, yet the alledging of 
this, which may be well done in Aggravation of Damages, ſhall not pre- 
vent his recovering for the breaking of his Cloſe, _ 3 

66. But in another Caſe it is laid down, that, unleſs the Damages are in 1e Rep 130. 
ſuch Caſe aſſeſſed for the breaking of the Cloſe only, the Declaration is bad Oſborn's 
even after a Verdict: Becauſe it ſhall be intended, that the Jury aſſeſſed Da- — 
mages for the beating of the Servant. | 

67. And in the latter Caſe, the Caſe of Pole v. Gardiner, in which the pid. 
ſame had been laid down as is laid down in the Cale of Newman v. Smith, 
is expreſsly denied to be Law. | 
68. Wherever a Defect of Allegation in the Declaration in an Adion of 
Treſpaſs is ſupplied by the Plea, the Defect is thereby cured. 

69. The Plaintiff in an Action of Treſpaſs declared for taking a Hook, sid. 184. 
but he did not allege it to be his Hook, or that it was in his Poſſeſſion. Glaſſcock v. 
The Defendant in one Plea juſtified the taking of the Hook out of the Morgan. 
Plaintiff's Hand. Upon a Motion in Arreſt of Judgment it was holden, 
that the Defe& of Allegarion in the Declaration would have been fatal, if 
the Defendant had only pleaded Not guilty ; but that, as it appears from 
one Plea that the Defendant took the Hook out of the Plaintiff's Poſſeſſion, 
the Defect is not fatal. | 

70. The Declaration in an Action of Treſpaſs charged the taking ofLutw. 1492. 
guatuor Pullos, but it did not ſay Pullos Egui nos, or add an Anglice, Colts. 

It was holden, that the Want of Certainty in this Declaration was made 
are one of the Defendant's Pleas, wherein he juſtified the taking of 
out Colts. V | | | Boer, 


2. Of declaring with a Continuando. 


71. If a Treſpaſs be continued without Intermiſſion for a longer Time pyer 420, 
than the Space of one Day, or if the Treſpaſs be repeated on a ſubſequent Moor v. 
Day, the Party injured may recover in one Action of Treſpaſs for the firſt Brown. 
Treſpaſs, and in another for the Continuance or Repetition thereof. 

72. But the Party injured is not under a Neceſſity of bringing two Ac- 2 Roll. Abr. 
tions In eitheF Cale : For he may in one Non, by declaring with a Contz- 545. A. pl. i. 
nuando, recover a Satisfaction for the firſt Treſpaſs, and alſo for the Conti- 


nuance or Repetition thereof. 

Ji There are two Ways of declaring in an Action of Treſpaſs with a 
Continuando. | Dy 

14. In one of theſe the Plaintiff declares with a Continuando for the co. Fatr. 

whole Time, from the Day on which the firſt Treſpaſs is charged until a 661. 

ſubſequent Day mentioned in the Declaration. | - 

75. This Way of declaring is proper, in any Caſe wherein the Treſpaſs Fitz. N. B. 
may have been continued without Intermiſſion, for a longer Time than the 97- 
Space of one Day. 8 5 e Co. Entr. 


oF 661, 
Oz | 76. In Bo. Treſp. 
Pl. 374. 
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Co. Entr. 76. In the other the Plaintiff declares with a Conti nuando on divers Days 
648, 658. and at divers Times, from the Day on which the firſt Treſpaſs is charged un- 

| til a ſubſequent Day mentioned in the Declaration. : : 
Ld. Raym. © 77. This Way of declaring is proper, in any Caſe wherein there may have 
240. been a Repetition of the Treſpaſs upon a Day ſubſequent to the Day on 


Fontlero? which the firſt Treſpaſs is charged, or where Part of the Treſpaſs may 


v. Aylmer, j__ | ; | „ | | | 
Ibid. 824, have been committed upon one Day and Part upon another. 


978. 


Bro. Treſp. pl. 149. Sir Tho. Raym. 396. 


Salk. 638, 78. If the Nature of a Treſpaſs be ſuch, that it cannot have been con- 


539. tinued or repeated, the Plaintiff in an Action of Treſpaſs cannot declare 
Monkton 1 | 7 5 8 | SSH | 
with a Continuando. 3 1 
. Paſhley. mo 


Bro. Treſp. 79. If this Action be brought for taking a Horſe, the Plaintiff cannot 
pl. 441. declare with a Continuando : Becauſe there cannot have been either a Con- 


Lev. 210. tinuance or a Repetition of the Treſpaſs. | 
Bro. Treſp. 80. It is laid down, that the Plaintiff in an Action of Treſpaſs cannot 


pl. 441. declare with a Continuando for cutting down ten Trees; becauſe the 
24. l fl. 5. Treſpaß cannot have been continued or repeated. 8 
Bro. Treſp. 81. It is laid down in one Book, that the Plaintiff in an Action of 
pl. 374 Treſpaſs cannot declare with a Continuando for breaking his Houſe; be- 
pl. 441. 3 the Whole of the Treſpaſs muſt have been committed at the ſeme 
Time. þ : 15 5 5 
Fitz. N. B. 82. But it is in another Book laid down, that the Plaintiff in this Action 
91. may declare with a Continuando for breaking his Houſe. _ 
Ld. Raym. 83. For the Sake of reconciling theſe two Books this Diſtinction was 
975. taken in one Caſe; namely, That where the firſt breaking of the Houſe 
PROG was followed with an Ouſter, the Party injured may declare in an Action 
$11 gig Of Treſpaſs with a Continuando ; becauſe by the Ouſter the Treſpaſs is 
S. C. continued: But that where the firſt breaking was not followed with an 
E Ouſter, the Party injured cannot declare in this Action with a Continuands ; 
| becauſe every ſubſequent breaking of the Houſe is a new Treſpaſs, and 
not a Continuance or Repetition of a former Treſpaſs. And in Support of 
this Diſtinction it was ſaid, that a Releaſe of a Treſpaſs, which was fol- 
lowed with an Ouſter, is a Releaſe of all Treſpaſſes on the Premiſſes during 
the Continuance of the Ouſter : But that a Releaſe of a Treſpaſs, which 
was not followed with an Oufter, is not a Releaſe of a Treſpaſs on the Pre- 
| miſſes ſubſequent to the Ouſter. But the Court was not fatisfied with the 
Diſtinction; and it was ſaid by Poavel J. that a Continuando in pleading 
does not always mean a Continuance without Intermiſſion. i | 
Ld. Raym, 84. It is in another Caſe faid, that what is laid down in Prooke and Fitz- 
240. berbert may be reconciled, by ſuppoſing, that by the breaking of the 


| Fontleroy Houſe in the Caſes in Brooke a total breaking or throwing down thereof 


2. Aylmer. is to be intended; for which, as the Treſpaſs cannot have been continued 


or repeated, a Declaration with a Continuando would be bad: But that by 

the breaking of the Houſe in the Caſein Firzherbert a partial and repeated 

breaking thereof is to be intended, for which a Declaration with a Continu- 

 ando would be good. JJC V 

Bro, Treſp. 85. It is laid down in two Books, that although the Declaration in an 


2 * Action of Treſpaſs for the taking of two Loads of Wheat and five Loads of 


545k Barley, with a Continuando for the whole Time, from the Day on which the 


l. . firſt Treſpaſs is charged until a ſubſequent Day mentioned in the Declaration 
Dh 7 | TY * | Yb 
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be not good, a Declaration with a Continuands on divers Days and at divers 
Times, from the Day on which the firſt Treſpaſs is charged till a ſubſe- 
uent Day mentioned in the Declaration, is good. 
86. It is in another Book laid down, that a Declaration for the breaking Ld. Raym. 
of a Houſe, with a Conlinuando on divers Days and at divers Times, from 240. 
the Day on which the firſt Treſpaſs is charged till a ſubſequent Day men- Fontleroy 
tioned in the Declaration, is good: Becauſe Part of the Houſe may have 
been broken upon one Day and Part upon a ſubſequent Day. 
9). In another Book it is ſaid, that in an Action of Treſpaſs for Sid. 319. 
cutting down ſeveral Acres of Wood a Declaration with a Continuando is 
good. | ns Sg | | | 
88. The Declaration in an Action of Treſpaſs charged the taking of ten 1 Lev. 2 10. 
Loads of Wheat, ten Loads of Barley, and ten Loads of Oats, on the fir ſt Butler v. 
Day of April, with a Continuando on divers Days and at divers Times, paß. 
from the ſa id firſt Day of April until the firſt Day of June. Upon a Writ 19 Car. 2. 
of Error in this Caſe it was aſſigned for Error, that the Declaration ought not 
to have been with a Continuando ; becauſe, it being alledged that all the 
Corn was taken on the firſt Day of April, none of it could have been taken 
upon.a ſubſequent Day. The Judgment was affirmed. And by the Court 
Where from the Nature of the Treſpaſs, as if it be the taking of a Horſe, 
the whole of it muſt have been committed at once, a Declaration with a 
Continuando would be ill: But where from the Nature of the Treſpaſs, Part 
of it may have been committed upon one Day, and Part upon another, it 
ſhall be intended, in Support of a Declaration which charges the Treſpaſs 
with a Continuando, notwithſtanding it be alledged that the whole "Treſpaſs 
was committed upon the Day firſt mentioned in the Declaration, that Part 
thereof was committed upon another Day. . ; 
89. It is indeed ſaid to have been holden in the Caſe of Owe/ v. Langden, Ld. Raym. 
which was ſubſequent to the Caſe of Butler v. Hedges, that in an Action 539: 
of Treſpaſs for taking Oyſters, the Declaration with a Continuando upon 
divers Days and at divers Times was bad ; for that every Taking upon any 
Day ſubſequent to the Day firſt mentioned in the Declaration was a new 
Treſpaſs, and not a Continuance of the firſt Treſpaſs. _ 
do. But the Book from which this Caſe is cited, the Name of which 2 Jon. 10g. 
appears to be Howel v. Reynolds, is quite ſilent as to this Point. = oaks wa 
{Ge h | ynolds, 
| Trio. 30 
| | | | | Car. 2. : 
91. Another Book, in which this Caſe is reported, is alſo quite ſilent Ventr. 329. 
as to this Point. | | - | | | 
92. And in another Report of the ſame Caſe it is ſaid, that the Decla- 2 Show. 196. 
ration was as to this Point holden to be good. | 
93- The Plaintiff in an Action of Treſpaſs declared for the breaking of 2 Roll. Rep. 
his Cloſe, with a Continuando for the whole Time, from the Day on which 138. 
the firſt Treſpaſs was charged until the Day of exhibiting the Bill; but 8 | 
was not ſhewn on what Day the Bill was exhibited. Dodderidge J. was of . Rep. 35. 
Opinion, that the Declaration was bad, even after a Verdict, for Want of 
ſhewing this; and it was ſaid, that the conſtant Practice is, to alledge the 
Continuance of the Treſpaſs to a Day certain = | 
94. If in the Declaration in an Action of Treſpaſs, the Treſpaſs be laid Jenk. Cest. 
with a Continuando on divers Days and at divers Times, the particular 124. Pl. 82. 
Days on which the Treſpaſs was repeated need not be thewn. - 1 
95. If in an Action of Treſpaſs the Declaration charge a Treſpaſs of, Lev. 2 to. 


which there cannot have been Continuance, with a Cantinuando, the De- Webs ©, 
| NS . edges. 


Claration is bad, | Salk. 639 
a . | . ; : ; 8 5 


96. If 


I _————T—— —T———— 
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3 Lev. 94. 96. If in the Declaration in an Action of Treſpaſs two Treſpaſſes are 
Gillam v. laid with a Continuando, whereas only one of them could have been con- 
ol tinued, the Declaration, although entire Damages have been aſſeſſed, is 
Sid. — good after a Verdict; for it ſhall be intended, that the Damages, which 
2 Show. 196. are aſſeſſed for the Continuance, are aſſeſſed for the Continuance of that 
| Treſpaſs whieh wight have been continued. 5 1 


5 3* Of the Plea. 
| 1. Of pleading in Abatement. 


Bro. Treſp. 97. In an Action of Treſpaſs, brought by Baron and Feme for the Bat- 

Pl. 190. tery of both of them, Damages to the Amount of ten Pounds were aſſeſſed 

9 Ed. 4. 51. for the Battery of the Baron, and Damages to the Amount of forty Shil- 

lings for the Battery of the Feme. It was holden, that, as the Wife could 

not join with her Huſband in an Action for the Battery of him, the Writ 

did abate as to that Part; but that it was good as to the Battery of 

the Wite, for which the Hufband and Wiſe had a joint Right of 
ä | | „ . 

Bro, Treſp. 98. It is laid down that if J. S. who has no Right of Action, have joined 

pl. 190. in a Writof Treſpaſs with J. M. in whom there is a Right of Action, the 

Writ does ip/o facto abate, F =” 

Cro. Eliz. 99. Hare and three others having joined in a Writ of Treſpaſs Quare 

1433. Clauſum fregit, it was found ſpecially by the Jury, that only Hare had 

rang an Intereſt in the Land to which the Injury was done. It was holden, 


Celey, Trin, that the Writ did ip/o facto abate. 


31 Eliz, | | | 5 85 | | 
Cro. Eliz. 100. But in another Caſe, a few Years ſubſequent to the Caſe of Hare 
554. and others v. Celey, it was holden, that the Writ is in ſuch Caſe only abate- 


3 able. In an Action of Treſpaſs the Jury found that two others were Te- 
Pacch. nants in Common with the Plaintiff. It was holden, that the Plaintiff was 
39 Eliz. intitled to Judgment. And by the Court—As the Defendant has omitted 
to plead in Abatement, that the Plaintiff is Tenant in Common with two 

others who are not named in the Writ, he cannot now avail himſelf of the 
finding of the Jury. | | „ NE. 1 

' Bro. Treſp. 101. It is not a good Plea in Abatement of an Action of Treſpaſs, that 
pi. 15- pl. A the Place in which the Venue is laid, is a Hamlet belonging to the Pa- 
239 Pl. 371-riſh of B. for the Venue may be laid in a Hamlet. Es Fe 
Bro. Treſp. 102. It is in one Caſe laid down, that if the Venue in an Action of 
Pl. 14. Treſpaſs be laid in A. in the County of B. without any Addition; and 
there are two Vills of the Name of 4. in the County, one of which is 
called A. ower, and the other A. nether ; ard there be no Vill in the 
County of the Name of A. without Addition, this cannot be pleaded in 
Abatement. | 5 . | 3 1 3 L 

Pro. Treſp. 103. But in two other Cafes in the ſame Book it is laid down, that it 
Pi. 94. may in this Caſe be pleaded in Abatement of the Action, that there ate 
pl. 299. two Vills of the Name of A. in the County of B. one of which is called 4. 
over, the other A. nether ; and that there is no Vill in the County of the 

| Name of A. without Addition; A&/que hoc, that there is any Vill, Ham- 

= or known Place out of a Vill or Hamlet, called A. only, in the County 


104. And . 
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104. And the latter ſeems to be the better Opinion; for in another Bro. Treſp. 

Caſe in the ſame Book it is laid down, that no ſuch Vill in the County, pl. 19. 

as that in which the Venue is laid, is a good Plea in Abatement of an 

Action. | EE | 5 | 

105. The Pendency of a former Action cannot be pleaded in Abate- Rep. 6. 

ment of a ſecond Action of Treſpaſs, until the Plaintiff has declared in Sparrie's : 

both Actions: Becauſe, as the Writ of Treſpaſs is general, it cannot beCaſe, 

known, until the Cauſe of Action is aſcertained in both Actions by the 
Declarations, that the ſecond Action is brought for the ſame Cauſe as the 

firſt. | bs 

106. And for the ſame Reaſon, the Defendant cannot plead in Abate- Ibid 

ment of an AQtian of 'Treſpaſs for taking Goods, that there is an Action of 

Replevin depending for the Taking of the ſame Goods, until the Plaintiff 


bas declared in both Actions. 


2. Of pleading in Chief. 
1. The General Iſſue. 


of Treſpaſs, in Caſe the Plaintiff had no Property in the perſonal Chat- pl. 34. = 
tel, for the Taking or Injuring of which the Action is brought: Becauſe, 382. 
unleſs it be proved that the Plaintiff had either a general or ſpecial Property 


in the Chattel, he is not intitled to recover. | 
108. But it is not always proper for the Defendant in an Action of co. Treſp. 


Treſpaſs for Breaking the Plaintiff's Cloſe to plead the General Iſſue, al- pl. 273. 
though the Freehold of the Cloſe were in the Defendant. For in ſomeP!- 361. 
Caſes the Perſon, who is in the Poſſeſſion of a Cloſe, may recover in this Pyer 285. 


Addion agaiaſt the Perſon in whom the Freehold is. 


2. A Special Plea. 


109. The Defendant in an Action of Treſpaſs cannot plead any Matter 
ſpecially, which amounts to the General Iſſue. — - 
| 110. In the Declaration in an Action of Treſpaſs it was alledged, that Bro. Trav. 
the Treſpaſs was committed at A. in the County of B. The Defendant pl. 14. 
juſtified the Act complained of at C. in the County of D. and traverſed Bro. Treſp. 
the having done it at A, in the County of B. It was ordered that the . 
General Ifſue ſhould be entered: Becauſe the Plea amounted thereto. pl. 1. 
And by the Court—The Defendant ought to have pleaded the Gene- | 
ral Iſſue; for the Jury cannot, as the Freſpaſy charged 1s Jocal, find 
him Guilty, unlefs it be proved that he committed it at 4. in the County, 
of 2. Ee | je. 
111. The Defendant in an Action of Treſpaſs pleaded, that the per- Bro Treſp. 
ſonal Chattel, for the Taking of which it was brought, was not the Pro- pl 34. 
perty of the Plaintiff, The General Iſſue was ordered to be entered; be- 


cauſe this Plea amounted thereto, | 
112. But it has been holden, that the Gift of a perſonal Chattel may Bro, Treſp. 


be pleaded in an Action of Treſpaſs for the Taking thereof: For that this, Pl. 27. 
although it be a Denial of the Plaintiff's Property, does not amount to 


the General Iſſue. ; 


— — — 


— — — — ago” — 7 


— — 


— 
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Bro. Trav. 113. If an Action of Treſpaſs be brought by J. S. for the beating of 
pl. 3758. J. M his Servant, by Reaſon whereof he loſt the Service of F. N. the De- 
fendant cannot plead that J. S. did not Joſe the Service of F. NM. becauſe, 

as FJ. S. cannot recover unleſs the Loſs of Service be proved, this Plea : 
amounts to the General Iſſue. | 

Bro. Treſp. 114. But the Defendant in ſuch Action may plead. that 7. N. was not 


Pl. 34. Pl. the Servant of F. S. at the Time of the Beating 3 ; for this Plea does not 


8 amount to the General Iſſue. 


115. If one Matter, which amounts to the General Me,” be _ in 


3 Lev. 41. 
cation, 


Thomas v, the ſame Plea with another Matter which amounts only to a Juftit 


Nichols. the Plea is good. 


116. 'The Books are not agreed. as to what is proper to by done by the 

Plaintiff, where the Matter ſpecially pleaded by the Defendant in an Ac- 
tion of Treſpaſs amounts to the General Iſſue. | 
Hob. 129. 117. In ſome of them it is laid down, that the Plaintiff cannot in this | 
1 Leon. 178. Cafe demur : But that he ought to move the Court, that the General Iſſue, 


Cro. Ja. 165. or a Wil dicit, may be entered. 


10 Rep. 95. 118. In others it is laid down, that a ee Plea, where the Matter 
Cro. Eliz, ſpecially pleaded amounts to the General Iſſue, would, it being defective 
146, 31). in F. orm, before the Statute made in the Twenty- ſeventh Year of the Reign 


Cro. Ja. 319 
ö 8 I'S of Queen Elizabeth have been bad upon a general Demurrer, and that it is 


157. ſo at this Day upon a ſpecial Demurrer. 


1 Sid. 106. 119. As it has been already ſhewn, in treating of the Injuries for which 


an Action of Treſpaſs lies, in what Caſes this Action does not lie, for an 
Act which is in the general a Treſpaſs, on the Account of ſome particular | 
Circumſtance attending the Act. Ir is in this Place ſufficient to ſay, if 
any Circumſtance make an Act, which is in the general a Treſpaſs, lawful 
or excuſable, this may be pleaded ſpecially in an Action of Treſpaſs. 
Hob. 134. 120. If the Circumſtance, which is ſpecially pleaded, in an Action of 
Weaver v. Treſpaſs, inake the Act complained of lawful, it is proper to plead this 
Wards Circumſtance in Juſtification ; and it is not in this Cate neceſſary for the 
Defendant to ſhew, that the Act complained of was not done voluntarily ; _ 
for a Plea in Juſtification 1s not founded upon a . e that the Act 
was accidental. E 
Ikid, 121. If the ie which; is ſpecially pleaded in an Action of 
Treſpaſs, do not make the Act complained of lawful, and do only make it 
excuſable, it is proper to plead this Circumſtance in Excuſe; and it is in 
this. Caſe neceſſary for the Defendant to ſhew not only that the Act com- 
plained of was accidental, but likewiſe that it was not owing to Neglect, or 
| want of due Caution. | 
Ibid, 122, If, at the Inſtant a Soldier ae his Gun'i in exerciſing, a Per- 
ſon run acroſs and is wounded, the Defendant cannot plead in Juſtification 
of the Wounding: And it he plead i in Excuſe thereof, all the Circumſtances 
muſt be ſhewn, that the Court may Judge, whether the Wounding were 
owing to Want of due Caution. : 


enk. Cent. 123. If the Defendant in an Action of Treſpaſs plead ſeveral Maiters in 


184. pl. 77. Juſtification, any one of which is a good Juſtication, the Plea 1s good, 
| although the others are not fo. 
Str. sog. 124. If two Defendants in an Action of Treſpaſs join in a Plea of Juſ- 
8 tification, which is a good Juſtification of only one of them, the Plea is 
ba bad as to both ; for a joint Plea cannot be good as to one Defendant and 
bad as to the other. 
Salk. 638, 125. Every. ſpecial Plea in an Action of Treſpaſs muſt confeſs, that the 


Gibbon v. Act complained of has been done. 
Fapper. 


1 Saund. 28. 


126. It 


TR BFS A ( 203 
126. It is in the general true, that if the Plea in an Action of Treſpaſs, Salk. 640. 

which is brought ior taking Goods, juſtify the Taking of the Goods, ir Joce _ 

| muſt confeſs that the Property was in the Plaintiff. | Ty 

127. But if the Defendant in ſuch Action plead in Juſtification, that he ibid. 
took the Goods as a Diſtreſs for Rent in Arrear, it is not neceſſary to con- 
feſs, that the Property in them was in the Plaintiff; for the Goods of 
any Perſon, if found upon the Premiſſes, may be diſtrained for Rent in 
Arrear. | 7 | 
128 It is laid down, that it is not neceſſary for a Sheriff's Officer, who Bro. Faux. 
juſtifies in an Action of Treſpaſs under the Warrant of the Sheriff, to Impr. pl. 12. 
jhew in what Place the Warrant was iſſued ; for that this, if it be made 
neceſſary by the Replication, may be ſhewn in the Rejoinder. 

129. But it is faid, that an Officer, who juſtifies in an Action of Treſ- 1 Roll. Rep. 
paſs under the Warrant of a- Juſtice of the Peace, muſt ſhew at what Place fn 8 
the Warrant was iſſued. N 5 5 
130+ If the Perſon, at whoſe Suit a Writ of Fieri Facias has iſſued, Carth. 443. 
juſtify in an Action of Treſpaſs under the Writ, he muſt ſhew the Judg- Britton v. 
ment upon which it iſſued; becauſe, if the Judgment were not regular, Sole. 
he is liable to the Action. My. $09 
131. Every Perſon, who has aſſiſted in the Execution of a Writ of Fieri Carth. 443. 
Facias, muſt, if he juſtify in an Action of Treſpaſs under the Writ, unleſs Britton v. 
| he acted by the Command or at the Requeſt of the Sheriff or his Officer, Cole. 
ſhew the Judgment upon which it is iſſued: For if he acted officiouſly, 
it was incumbent upon him to take Care that the Judgment was regular. 

But if a Sheriff or his Officer, or a Perſon acting by the Command or at the 
Requeſt of the Sheriff or his Officer, juſtify in this Action under a Writ of 
Fieri Facias, it is not neceſſary for either of theſe, to ſhew the Judgment 
upon which the Writ iſſued : Becauſe the Writ was a ſufficient Juſtification 

to every one of theſe, although the Judgment were not regular. 

132. It is not neceſſary for the Defendant in an Action of Treſpaſs, who Sayer 82. 
juſtifies an Impriſonment under a Capias of an inferior Court, to ſet out all Adams 2. 
the Proceedipgs in that Court; or to ſhew that the Cauſe of Action in the? 1 
inferior Court aroſe within the Juriſdiction of that Court. | PE 
133. If one Perſon, who might have juſtified in an Action of Treſpaſsstr. cog. 
under a Writ, have joined in a Plea of Juſtification with another to whom Phillips v. 
the Writ was not a Juſtification, the Plea is bad as to both; for a joint Biron. 

Plea cannot be good as to one Defendant, and bad as to the other. 1 Saund. 28. 
134. If the Defendant in an Action of Treſpaſs juſtify under a Preſcrip- 3 Lev. 323. 
tion to dig Stones for certain Repairs, he muſt ſhew that the Stones dug Danby v. 
were uſed for ſuch Repairs. | A | . * Hodgſon, 

135. If J. S. juſtify in an Action of Treſpaſs, the breaking down of a, Ley, 92. 
Gate erected in the Yard of J. M. through which he had a Right of Paſ- Sprigg v. 
ſage, he muſt ſhew that the Gate was locked, or otherwiſe faſtened, ſo as Neal. 
to make the Breaking neceſſary. N 
136. The Declaration in an Action of Treſpaſs charged the chafing of a Cro. Elis. 
Beaſt ita Quod it died of the Chaſing, The Defendant juſtified the Chaſing: 354. 
But gave no Anſwer as to the Dying of the Beaſt. This Plea was holden, a tis 
to be bad. | | _, | rideaux, 
Paſch. 37. 

| 3 | t | Eliz. 
137. In two ſubſequent Caſes a contrary Doctrine is laid down. In one Lev. 283. 
of theſe, this Caſe is denied to be Law; and it is in both of them laid Leech v. 
down generally, that it is not neceſſary for a Defendant to give any An. Mideley, Hil. 
ſwer to what is alledged under an ita 2uod, or a per Quod; becaule this is balk 4. 


only alledged in Aggravation of Damages, Lodie v. 
e ; 5 | Arnold, 
| Mich. W. z. 


138. If 


4 
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Bro. Treſp. 138. If an Award be pleaded in an Action of Treſpaſs, with a Prorer 

| ph 55: cord. {ando that the Defendant is ready to perform it, this is a good Plea ; for, 

pl. 3. pl. 6. as an Action of Debt will lie upon the Award, it is not neceſſary to ſhew 

| that 1t has been performed. - %% ò “U ͤ roo ED 

Bro. Accord, 139, But if an Accord with Satisfaction be pleaded in this Action, the 

pl. 6. Defendant muſt ſhew, that the Satisfaction has been made: This being the 
material Part of his Defence. „ „ 1 OT 

9 Rep. 79. 140. It is not ſufficient for the Defendant in an Action of Treſpaſs, who 

Peytons has pleaded an Accord with Satisfaction, to ſhew that the Money, which 


. by the Accord was to have been paid, has been tendered to the Plaintiff; 


pl.. 6. pl. 7. Becauſe unleſs the Money has been in Fact paid, the Plaintiff cannot be 


ſiaid to be ſatisfied. | | 
Dyer 326. 141, It is no Plea in an AQtion of Treſpaſs, that it was agreed between 
FO Ac" the Plaintiff and the Defendant, that the Goods which the latter had taken 
p. 3P* + from the former ſhould be reſtored, and that they were reſtored: For by 

the Reſtoration of the Goods no Satisfaction was made for the Tort in 

taking them, 5 | * 

Bro. Accord, 142. It muſt appear, that the Satisfaction, which is pleaded in an Ac- 
1 4. tion of Treſpaſs, was not only beneficial to the Plaintiff, but that the mak- 
pl. 3. pl. 4. ing thereof was attended with ſome Expence to the Defendant, | 
Dyer 356. | | e DO 


Fitz Accord, 143. It is not a good Plea in an AQtion of Treſpaſs, that it was agreed 

Pl. . between the Plaintiff and the Defendant, that the latter ſhould, as a Sa- 

tisfaction for the Treſpaſs, make up a Difference between the Plaintiff and 
J. S. and that the Defendant did make it up; unleſs it be ſhewn, that the 

| making of this up was attended with ſome Expence to the Defendant. 

2 Roll. Abr. 144. A Satisfaction, although there have been no Accord, may be 

569. R. pl. 1. pleaded in an Action of Treſpaſs ; But it muſt be ſhewn, that the Plain- 
tiff accepted of the Satisfaction. „ | 


Bro. Accord, 145. It is a goad Plea in this Action, that the Defendant gave the 


pl. 8. Plaintiff a Bottle of Wine as a Satisfaction, and that the Plaintiff accepted 
thereof as a Satisfaction, although there have been na Accord, 
Bro. Bar. 146. A Satisfaction, although it were made in Conſequence of an Ac- 


e 80. cord, may be pleaded in an Action of Treſpaſs without pleading the Ac- 
ebd. cord; for the Satisfaction is the material Thing. . 
Bro. Tra v. 147. And it is a much ſafer Way, although there have been an Accord, 
pl. 179. to plead the Satisfaction without the Accord; for if the Accord be pleaded, 
this, although it were not neceſſary to have been pleaded, becomes mate- 
rial; And conſequently the Plaintiff has an Election to traverſe either the 
B. Bar. Accord, or the Satisfaction. 5 5 : 
Le 148. The Pleading of an Accord does moreover lay the Defendant under 
9 Rep. 80. A Difficulty: For if this be pl-aded, every Circumſtance, which attended 
the Making thereof, muſt be ſhewn with great Preciſion. „ 
Shep. Abr. 149. If three have been Parties to a Treſpaſs, and one of them have 
43. made a Satisfaction, the other two may plead this in Bar of an Action for 
| the Treſpaſs. Res | „ : SY 
2 Roll. Abr. 150. Ifa Man be amerced in the Lord's Court for a Treſpaſs done to 
569. R. Pl. i. the Lord, and the Money amerced be paid or levied, and received by the 
Lord, the Payment or Levying of the Money and the Receipt thereof 
may, although the Amercement were illegal, be pleaded in Satisfaction, in 
Caſe an Action of Treſpaſs be brought. 9 8 
246; 151. If a Licence be pleaded in an Action of Treſpaſs, it muſt be ſhewn, 
3 Yopier v. that this was granted by a Perſon having Power to grant it. 
Fiſher. | 1 | as 2 
Bro. Treſp. | | | 1 
pl. 295. | . 8 152. An 


Cro. Eliz. 


« Purpoſes whatſoever,” 


T R E UW F 20; 


152. An Action of Treſpaſs being brought for taking a Gelding, theSty. 12. 


Defendant pleaded, that for Fear of his Lite, which twelve armed Men Gilbert v. 
threatened to take away if he did not do it, he took the Gelding, Thisstone. 
was holden to be a bad Plea. And by Ro// Ch. J.—If a Defendant could 
in this Manner excuſe himſelf, the injured Party would be without Re- 
dreſs ; for the Men, who threatened the Defendant, are not liable to make 
a Satisfaction to the Plaintiff. | | 

153. It was heretofore holden, that Never accoupled in lawful Marriages Roll. Abr. 
was not a good Plea, in an Action of "Treſpaſs for taking away a Wife with $51. pl. 1. 
the Goods of her Huſband { Becauſe this Action lies, although there has 
been only a Marriage De fads, . : = 

154. But this Plea would perhaps at this Day be good : For by the 26 
Geo. 2. cap. 33. par. 8. it is enacted, That all Marriages, folemnized 
« jn any other Place than a Church or publick Chapel, in which Banns of 


« Matrimony have been uſually publiſhed, unleſs by Special Licence; 


or that ſhall be ſolemnized without Publication of Banns or Licence of 
„Marriage firſt had and obtained; ſhall be null and void to all Intents and 
155. And by par. 11. it is enacted, That all Marriages ſolemnized by 
« Licence, where either of the Parties, not being a Widower or Widow, 


„ ſhall be under the Age of twenty-one Years, which ſhall be had without 


« the Conſent of the Father of ſuch Party, if then living, fiſt had and 


obtained; or if dead, of the Guardian or Guardians of ſuch Party law- 


« fully appointed, or one of them, and in Caſe there ſhall be no ſuch Guar- 
« dian, then of the Mother, if living and unmarried, or if there ſhall be 


* no Mother living and unmarried, then of the Guardian or Guardians of 


* the Perſon appointed by the Court of Chancery ; ſhall be null and yoid 
eto all Intents and Purpoſes whatſoever.” 

156. If a Releaſe have been | 45 to one Party to a Treſpaſs, any other Hob. 66. 
Party thereto may plead this in Bar of an Action of Treſpats : But it muſt Cock v. 
be pleaded with a Prefert in Curia; and there muſt be an Averment, that Jenour. 
the Treſpaſs complained of is the ſame that was releaſed. | 
157. A Conviction upon a Statute ior an Offence may be pleaded in an Salk, 181. 
Action of Treſpaſs for the Offence. _ | | 

158, In every Action of Treſpaſs Quare Clauſum fregit, the Defendant Salk. 453. 
may plead, that the Place in which the Treſpals is charged is his Free- Helvis v. 
kold.--. | Ss Lamb. 

159. But if an Action of Treſpaſs be brought for taking a Tree out of Carth. 176. 
a Cloſe, the Defendant cannot plead, that the Place in which the Treſpaſs Alſtone v. 
is charged is his Freehold; for this can only be pleaded to an Action of N 


Treſpaſs Quare Clauſum fregit. 


160. If an Action of Trelpaſs, brought for breaking a Cloſe and eating Yelv. 78. 


SGtiaſs with Cattle, the Defendant plead, that the Cattle eſcaped out of Faldo v. 
an adjoining Cloſe in his Poſſeſſion, through a Fence in the Poſſeſſion of Ridge. 


the Plaintiff, which the Plaintiff ought to have kept in Repair, and which 
was out of Repair, it is neceſſary for the Defendant to ſhew why the 
Plaintiff was bound to have kept the Fence in Repairs. 3 | 
161, If J. S. have recovered Land in an Action of Ejectment againſt 3 Leon. 194. 
F. N. and afterwards J. VM. bring an Action of Treſpaſs againſt J. F. for Anon, 
an Injury done to the Land, 7 S. may plead the Recovery in the Action of 


Ejectment; becauſe the Poſſeſſion of F. N. was diveſted by the Recovery 


in the Action of Ejectment. | | 
162. If a Recovery in a former Action be pleaded to a ſecond Action for Bro. Treſp. 


the ſame Treſpaſs, it is not neceſſary to ſhew, that a Writ of Execution pl. 20. 


was iſſued upon the Judgment in the firſt Action. 
163. If an Action of Treſpaſs be brought for Taking a Horſe, and the Cro. Car. 
Defendant juſtify the taking of it Damage-feaſant in his Cloſe called 4. 138. 


It is ſufficient to alledge a Poſſeſſion of the Cloſe in himſelf; For as the Salk 643. 
| | og 1 Right Mod. 37. 


2 — — — — — — 
Sr 
7 


= — 
n * 


3 Lev. 219 
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Right of Cloſe cannot come in Queſtion, it is not neceſſaty to ſhew by 

| what Title he is poſſeſſed. _ | : 5 „ 

Salk. 643. 164. But if the Declaration, in an Action of Treſpaſs Quare Clauſun 

12 Mod. 509. ſregit, charge the Breaking of a Cloſe called 4. the Defendant, if he juſ. 

tity the Breaking, muſt ſhew a Title to the Cloſe: Becauſe as a Cloſe cer. 

tain is mentioned in the Declaration, the Queſtion depends upon the Right 

| of Cloſe. | : 5 | WEE ET EE bn 

2 Saund. 40 1. 165. If the Defendant in an Action of Treſpaſs juſtify the taking of 

Lev * Corn out of a Cloſe in the Poſſeſſion of the Plaintiff, he muſt ſhew a Right 

"Vertrlzs f. to the Corn; for it ſhall prime facie be intended, that it was the Corn of 
| the Plaintiff, | | | 


B̃o. Treſp, 166. If the Plaintiff in an Action of Treſpaſs Quare Clauſum fregit have 


PI. 350. not given a Name to his-Clole, the Defendant may juſtify the Act com- 
P!. 360. plained of in his Cloſe called A. in the Vill where the Venue is laid, and 
there is no Necellity to traverſe the having done it in any other Cloſe in 
that Vill. = | „„ ö : 2 
Bro. Treſp. 167. But if the Plaintiff in this Action have given a Name to his Cloſe, 
Pl. 360. Ul. the Defendant cannot juſtify the Act complained of in any other Cloſe in 
366. pl. 369. he Vill wherein the Venue is laid, without traverſing the having done it in 
the Cloſe of the Plaintiff: But it is not neceffary to traverſe the having 
done it in any other Vill; becauſe, as the Treſpaſs is local, he cannot be 
| found guilty in any other Vill. CR OT TEL 
Bro Treſp. 168. If an Action of Treſpaſs be brought for a tranſitory Treſpaſs, and 
Pl. 219. the Venue be laid at A. in the County of B. it is not neceſſary for the De- 
* fendant, provided he juſtify the Act complained of at A. in the County 
of B. to traverſe the having done it at any other Place; the Place being 
agreed. | | = | 
1 Inſt. 282. : 169. The Defendant in an Action of Treſpaſs, in Caſe the Matter of 
©10-Ja. 372: Juſtification be tranſitory, muſt always juſtify at the Place in which the 
223 4 Venue is laid, although the Matter of Juſtification ariſe at another Place: 
or is there any Inconveniency in ſo doing; for as the Matter of Juſtifi- 
cation is tranſitory, he may avail himſelf thereof, notwithſtanding it ariſe 
77. | „ EO x 
1 Inſt. 282, 170. But if the Venue in an Action of Treſpaſs be laid at A. in the 


_ Cro. Eliz. County of C. and the Matter of Juttification is, that the Defendant did 


255. the Act complained of at B. in the County of C. as Conſtable thereof, he 
Le, can only juſtify at B. in the County of C. becauſe the Matter of Juſtifica - 
tion is local; and he muſt traveiſe the having done the Act at any other 
& Place. LD EO op 5 | 
1 Inſt, 282, 171. So if the Venue in this Action be laid at 4. in the County of B. 
Bro. Trav. and the Matter of Juſtification is, that the Act complained of was done 
P ; 76 Fuss. py the Defendant in the County of C. as a Juſtice of the Peace of this 
Cro Ja. 372. County, the Defendant, as the Matter of Juſtification is local, can only 
juſtify at ſome Place in the County of C. and he mult traverſe the having 
daone the Act at J. in the County of B. or at any other Place out of the 
| County of C. | „ „ V 
2 Saund. 5. 172. The Defendant, who juſtifies in an Action of Treſpaſs, ought, un- 
Mellor v. leſs there be ſome ſpecial Reaſon ro the contrary, to juſtify upon the Day 
Walker. on which the Act complained of is alledged to have been done. 8 


Bro. Treſp» 173. And if the Defendant in this Action do juftify the Ac complained 


pl. 219. of upon the Day on which it is alledged to have been done, it is 
CroCar. 228. Rn” 2 N * Ges he D : 
2Saund. 295. not neceſſary to tiaverſe the Time either before or after; the Day being 
r Eulſt. 138. agreed. | FE e e 

1 Free m. 246. | | 


Bro. Treſp. 14. But if the Defendant in this Action juſtify the Act complained of 


. 219. upon any other Day than that on which it is alledged to have been done, 


. Cro. Car, i 


- 


it is neceſſary to traverſe the Time before, or the Time after, or both, as 


228, | i ; 
1 Bulſt. 138. the Caſe may require, 
Lutw. 1433. | . 175. If 


paſs, the Defendant may juſtify as to one Act, and plead Not guilty asg: 
| | 4 


7 


1576. If the Juſtification be that the Defendant had a Licence to do thesid. 294. 


act complained of, the Time antecedent as well as that ſubſequent to the 2 Saund. 295. 
Time of the Licence muſt be traverſed. | 


176, But if the Juſtification be under a Releaſe, it is ſufficient to traverſe Hob. 104. 
the Time ſubſequent to the Releaſe ; for by the Releaſe all Treſpaſſes an-Cro-Eliz.87. 
tecedent thereto are diſcharged. _ a 

177. If the Defendant juſtify under a Feoffment, it is only neceſſary Hob. 104. 
to traverſe the Time antecedent to the Feoffment ; for it ſhall be in-Catt. 207. 


tended, unleſs the contrary be ſhewn, that the Freehold continued in 


mm. TS e | 
178. It is laid down in one Caſe, that the Want of traverſing the Time, rVentr,184. 
either before or after the Day upon which the AQ complained of is juſti- Smith v. 


d 1 | y an Averment that it i ſame * : Butterfield, 
fied, is not cured by an Averment that it is the ſame Tfeſpals B 


| 3 Keb. 878. 
179. But in divers other Caſes, ſome of which are ſubſequent to the 1 Bulſtr. 138. 
Caſe of Smith v. Butterfield, it is laid down, that the Want of doing this Cro. Car. 


is cured by an Averment that it is the ſame Treſpaſs. | 228. 
re 5 | 2 Jon. 146. 
| ; | | : | 3 Lev. 277. 
Lutw. 1457s 


180. And it is in one of the ſubſequent Caſes laid down, that if the Lutw. 1457, 


Defendant in an Action of Treſpaſs, who juſtifies the Act complained of, Hargrave 
do, after averring that it is the fame Treſpaſs, add a Traverſe of thev. Ward. 
Time, either before or after the Day juſtified upon, the Plea is bad upon Hil. 9 W. 3. 


a ſpecial Demurrer, 
3. Both the General Iſſue and a Special Plea, 


181. The Manner of pleading a ſingle Plea in an Action of Treſpaſs,Co. Fatr. 


' where the Defendant intends to juſtify the Whole Act complained of, ex- C44, 647. 


Raſt. Ent. 


cept the Force and Arms, is to plead Not guilty as to the Force and 6855 bas 
f | | | 5 = 


Arms, and to juſtify as to the Reſidue. 


182. It has indeed been holden in one Caſe, that, if the Defendant in! Saund.81, 


an Action of Treſpaſs juſtify all the Reſidue of the Treſpaſs charged, it ore v. 


not neceſſary to give an Anſwer as to the Force and Arms. ing. 


1:83. The Determination in this Caſe was probably founded upon a 


Suppoſition, that the Words Vi et Armis are Words of Form. 
184. But the better Opinion is, as has been already obſerved, that theſe Ante, p.191. 


Words are Words of Subſtance. 


185. And if they are Words of Subſtance it ſeems neceſſary to give an 


| Anſwer as to them. 


186. It two Defendants in an Action of Treſpaſs bave different Matters Raſt; Entr, 
of Juſtiſtcation as to the whole Act complained of, it is proper for both to612, 
Join in pleading Not guilty as to the Force and Arms ; and then for each 


to plead ſeparately his Matter of Juſtification. 


187. If two independent Acts are complained of in an AQion of Treſ. Co. Entr. 


to the Force and Arms and the other. 5 | | 606 
188. But if the Complaint be of Battery and falſe Impriſonment, it has Cro. ja. 439 
been holden, that theſe are not two ſuch independent Acts, as to admit Eveley v. 


of the Defendant's pleading Not Guilty as to the Force and Arms and theSloley. 


Battery, and a Juſtification as to the Impriſonment : Becauſe in every falſe Raym. 
. 231 232. 


189. If 


Impriſonment there is an implied Battery. 
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Ld. Raym. 189. If however it do in ſuch Caſe appear from the Declaration, that 
231. the Battery is an independent Act, the Defendant may plead Not guilty a: 
Gnicot *- to this and the Force and Arms, and juſtify as to the lmpriſonment. 
arpenter. 55 | | | | 
3 Lev. 404. 190. If the Complaint in an Action of Treſpaſs, conſiſt of four en- 
Patrick v. tirely independent Acts, the Defendant may plead Not guilty as to the 
Johnſon. Force and Arms and one of the Acts, and juſtify generally as to the other 
three Acts by the Words as to the Reſidue of the Treſpaſs, without enu- 
merating them. „%%% . 
Ld. Raym, 191. And this is the ſafer Way of pleading ; for if the Defendant, in- 
231. ſtead of relying upon the Words as to the Reſidue of the Treſpaſs, endea- 
Truſcot v. youred to enumerate the other three Acts, and omit one of them, or any 
Carpenter. Circumſtance attending it, the Plea is bad. 1 


3 Lev. 404. | | : 
Co. Entr. 192. If the Complaint in an Action of Treſpaſs, to which two are De. 
681. fendants, conſiſt of ſeveral independent Acts, one Defendant may plead 


Not guilty as to the Force and Arms and all the Reſidue of the Treſpaſs, 
except the Act as to which he juſtifies; and the other may plead Not 
guilty as to the Force and Arms and all the Reſidue of the Treſpaſs, ex- 
cept the Act as to which he juſtifies. EY 


Bro. Bar. 193. The Defendant in an Action of Treſpaſs could not heretofore 


pl. 51. plead two Pleas, each of which went to the whole of the Treſpaſs al- 
ledged. E by | . 
194. By the 4 Ann. c. 16. it is enaded, That it ſhall be lawful for 
* any Defendant in any Action in any Court of Record, with Leave of the 
„Court, to plead as many ſeveral Matters, as he ſhall think neceſlary for 
his Defence.” e | jen | 


4. Of giving Colour. 


195. Colour is a feigned Matter pleaded by the Defendant in an Action 
of Treſpaſs, from which the Plaintiff ſeems to have a good Cauſe of Action, 
whereas he has in Truth only an Appearance or Colour of Cauſe. 

10 Rep 91. 196. The 2 of ſuch Matter by the Defendant is called giving 
Layficid's Colour. As the Deſign of giving Colour is to draw the Determination of 

Caſe. ſome Matter from the Jury to thg Court, it is neceſſary, that the Colour 
Do@- g given ſhould conſiſt of a Matter, which is not proper for the Determina- 
90. 4 þ tion of a Jury. 5 e „ 2 : 
field's Cale, 3 7 OE | 8 . 

Cro. Ja. 122. 197. If the Defendant in an Action of Treſpaſs Quare Clauſum fregit 
10 Rep. 89, plead, that the Plaimiff claims the Cloſe, in which the Act complained of 


90. is charged to have been done, under Colour of a Deed of Feoffment by 


which Nothing paſſed, this is good Colour: Becauſe nothing paſſes by a 
Deed of Feoffment unleſs Poſſeſſion be delivered, and the — are not 
proper Judges of what does amount to Delivery of Poſſeſſion. 


Cro. Ja. 122. 198. But if the Defendant in an Action of Treſpaſs for Taking Goods 


Radford v. plead, that the Plaintiff claims the Goods under Colour of a Deed of 
Harbyn. Gift by which nothing paſſed, this is not good Colour: Becauſe, as the 
FOE Property in Goods veſts by a Deed of Gift without further Ceremony, the 
Defendant, by admitting the Deed of Gift, admits the Property in the 
Goods to be in the Plaintiff. In which Caſe, as there remains only a 
Queſtion of Fact to be tried, namely, whether there was a Deed of Gift, 

the Matter is proper for the Determination of the Jury. ED 


— 


199. lf 
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100. If the Matter pleaded in an Action of Treſpaſs do entirely take 10 Rep. go. 
away the Plaintiff's Right of Action, it is not neceſſary for the Defendant Leyfield's 
to give Colour: Becauſe the Queſtion in ſuch Caſe can only be, whether 5 77 
the Matter pleaded did in Fact exiſt, which is proper for the Determination : : 
the Jury. | | | 
gone, Defendant in an Action of Treſpaſs Quare Clauſum fregit, 2 Roll. Rep. 
after deriving Title to himſelf under divers Conveyances, plead, that the 140. 
- Plaintiff claims under Colour of a Deed from the laſt Conveyer b which Allen'sCaſe. 
nothing paſſed, this is not good Colour; for he ought to have given Co- 
lour under the Perſon who firſt conveyed. 
201, If the Defendant in an Action of Treſpaſs Quare Clauſum fregit lbid. 
lead, that the Plaintiff claims under Colour of a Feoffinent by which 
nothing paſſed, this is not good Colour ; becauſe a Feoffment implies a 
Delivery of the Poſſeſſion: But if he plead, that the Plaintiff claims un- 
der Colour of a Deed of Feoffment by which nothing paſſed, this is good 
Colour: Becauſe there may not have been a Delivery of Poſſeſſion, and 
nothing does paſs under a Deed of Feoffment, unleſs Poſſeſſion be deli- 
vered. | : | - | 
202. If the Defendant juſtify the ſeizing of Goods, for the Taking of 10 Rep. go. 
which an Action of Treſpaſs is brought, as a Wreck, it is not neceſſary Eeyfield's 
for him to give Colour ; it not being material whoſe the Goods were be- Cie. 
ore. | | | | | | 
b 203. If an Action of Treſpaſs be brought for the Taking of Corn ſet 10 Rep. 91. 
out for Tithe, it is not neceſſary for the Defendant to give Colour; > 4k 
being not material whoſe the Corn was before it was ſet out for Tithe. — | 
204. It has been holden, that if the Defendant in an Action of Treſpaſs3 Leon. 267. 
have omitted to give Colour, the Plaintiff can only take Adyantage of * me 
Omiſſion by a ſpecial Demurrer ; the giving of Colour being a Matter of 


Form. 


t 
8 


E 


4. Of che Replication. 
1. [a the General. 


205. If the Defendant in an Action of Treſpaſs plead any Matter in 
Excuſe or Juſtification, the Plaintiff muſt not only reply De injuria ſua 
_ Propria, but he muſt alſo traverſe the Matter ſpecially pleaded; other- 
wiſe no Iſſue can be joined; inaſmuch as the Words De injuria ſua 
ae do not amount to an expreſs Negative of the Matter ſpecially 
pleaded. | | | 
28006. In ſome Caſes, it is ſufficient for the Plaintiff in an Action of Treſ- 
paſs to traverſe the Matter ſpecially pleaded by the general Traverſe, which 
is abſque tali Cauſa ; in others, the Matter ſpecially pleaded muſt be tra- 
verſed ſpecially. 5 ES: | - 
207, If the Defendant in an Action of Treſpaſs plead Matter in Ex-8 Rep. 67. 
cuſe, the general Traverſe is ſufficient ; becauſe, as no Right of doing the Crogate's 
Act complained of is inſiſted upon, it is ſufficient for the Plaintiff to deny, Caſe, 
that the Defendant had ſuch Excuſe. . 
5 5 Ty | | Finch. 395. 
| | 3 | = £5 8 0 
208, If the Defendant in an Action of Treſpaſs plead Son Aſſault g Reb. 6s. 
Demeſne, the general Traverſe is ſufficient : Becauſe the Matter pleaded Croats ; 
amounts only to an Excuſe. „ | Caſe. 


Dectr. Pl. 
115. 


209. If 


210 CCC | 
Bro. De fon 209. If the Defendant in an Action of Treſpaſs plead Ma tter of Record 
Tort, pl. 18. jn Juſtification, this, provided it be material, muſt be ſpecially traverſed , 
2 ws pl. so. jt not being proper, that a Queſtion ener upon Matter of Record ſhould 
8 Rep. 67. be determined by the Jury. 
12Mod.c8t. | 
8 Rep. 67. 210. And for the ſame Reaſon, if the Matter dai by the Defendant 
Crogate's in this Action in Juſtification, do as to Part conſiſt of Matter of Record, 
Caſe. there muſt be a ſpecial Traverſe, notwithſtanding 1 it do as to other Part con- 

fiſt of Matter in Pais. | 
2 Leon.102. 211. But if the Defendant in this Action alledge Matter of Record, 
Parker v. meerly by Way of Inducement to another Matter ſpecially pleaded, it is 


Budon. 
12 Mod.g81, not neceſſary to traverſe the Matter of Record ſpecially. 


583. | 
8 Rep. 67. 212. If the Defendane i in an Action of Treſpaſs juſtify under the Pro. 


| Crogate's ceſs of a Court of Admiralty, or of any other Court which 1s not a Court 


Cale. of Record, the general Traverſe is ſufficient. | 
Salk. C28. 213. If the Defendant in an Action of Treſpaſs - juſtify under a Right 
12 Mod. g 82, given by the Common Law to all Ferſons, the general Traverſe is ſuth- 


883. cient. 
Finch Law, 


— 
Finch Laws 214. But if the Defendant i in this Adlon jutity under a Right of Com- 
396. mon, or a Right of Way, the general Traverſe is not ſufficient: For, as 


8 Rep. 67. the Defendant does in ſuch Caſe inſiſt _ a Right peculiar t to hinfelf, | 


zac. g. this muſt be traverſed ſpecially. 


12 Mod. 52. 215. If the Detbudent i in an Action of Treas juſtify the arreſting of 


Chancey v. a Man for a Breach of the Peace, as being a Conſtable, the general Tra- 


Wynn. verſe is ſufficient ; becauſe the Juſtification is under an Ty given by. 


Finch Law, the Common Law to all Conſtables. 


395. 


Bro. De ſon 216. But if the Defendant i in this Action juſtify the arreſting of a Man : 
Tort, pl.14. under a Writ or Warrant to him directed, the general Traverſe is not 


Pl. 53. ſufficient : But the Authority, i it * to che Defendant in particular, muſt 
L 3 Law, pe ſpecially traverſed. | | 
12Mod 8 82. 

Co. Entr. 217. If the dent in an Action 4 Treſpaſ joſtih⸗ under a Right 
643. given by a publick Statute to all 38 the general Traverſe" is ſuffici- 


Salk. 628, ent. 


12 Mod. s 82. 


Finch Law, 218. If the Defendant in an Action of Treſpaſs di on under a Licence 


396. from the Plaintiff, the general Traverfe 1s not ſufficient : But the Licence, 


8 Gels 67. it being to the Defendant in particular, muſt be ſpecially traverſed. 


219. The genera] Rule of Eaw is, that a Traverſe ought not to be mul- 
tifarious, but to be confined to one material Point. N 
220. But this Rule does not extend to the general Traverſe i in an Action 
of Treſpaſs. 
8 Rep. 67. 221. For if the Matter pleaded by the Defendant in this Action in Juſ- 
Crogate's tification conſiſt of divers Parts, each of which would, if it had ſtood 
_ 81. ſingle, have been traverſable by the general Traverſe, all theſe may be 
Cro. Ja. 399. traverſed by the general Traverſe ; becauſe all may be put in _— 


Salk. 4 thereby. 


Salk. 4. 222. If the Plaintiff in an Action of Treſpaſs mats the Matter _pletd- 
e ved by the Defendant by a ſ pecial Traverſe, the Traverſe muſt conclude with 
Go Fate. an Averment, | 


649. 123. But 


223. But if the Plaintiff in this Action traverſe the Matter pleaded by Salk. 4. 
the Defendant by the general Traverſe, the Concluſion muſt be to the Haywood v. 


Davies. 
Country. | | | Co. Extr. 
e Ps | | G51. | 
224. If the Plaintiff in an Action of Treſpaſs declare upon a Poſſeſſion, Str. 1238. 
and the Defendan: juſtify under a Title, it is ſufficient for the Plaintiff 1 


traverſe the Title ſet out by the Defendant, without ſhe wing a Title in him- 2g. 

ſelf; for, if the Defendant have no litle, the Plaintiff ought to recover poph. 1. 

upon his Poſſeſſion. | | | | 

225. But if the Defendant in this Action juſtify under a Title, and itPoph. 1, 2. 
appear from the Record, that he was in Poſſeſſion before the Plaintiff came _ my 

into Poſſeſſion, the Plaintiff muſt ſhew a Title in himſelf, as well as tra 

verſe that ſet out by the Defendant ; otherwiſe, although a Verdict ſhould 

be found for the Plaintiff, there is no Ground for the Grant to give Judg- 

ment for him. 5 | | b 
226. If the Defendant in an Action of Treſpaſs plead a Seiſin in J. §. 2 

under whom he claims, the Plaintiff cannot reply a Seiſin in J. N. under e ; 

whom he claims, without traverſing the Seiſin alledged by the Defendant : 1 Leon. 78. 

Becauſe the two Titles are inconſiſtent. | Lutw. 1343- 
227. But if a Title, which is different from that ſet out by the Defend- | 

ant in this Action, but not inconſiſtent therewith, be inſiſted upon by the 

Plaintiff, it is not neceſſary for him to traverſe the Defendant's Title. 

228. If a Leaſe for Years, the Date of which is antecedent to the Com- Dyer 171. 
mencement of the Defendant's Title, be replied by the Plaintiff in an Ac- 8 
tion of Treſpaſs Quare Clauſum fregit to a Plea of Freehold, it is not ne- 78. 

ceſſary to traverſe, that the Cloſe in which the Treſpaſs is charged is the 
Freehold of the Defendant : Becauſe the two Titles are not inconſiſtent, 
229, Bur if ſuch Leaſe be replied by the Plaintiff in this Action to SK 8 
Plea of Feoffment, the Title of the Defendant muſt be traverſed: Becauſe af py 
the two Titles are inconſiſtent. | _— : 
230, It ſeems to have been doubted formerly, whether there muſt not Cro Ja. 894. 


always be a new Aſſignment, where the Plaintiff in an Action of hog 8 — * 
Dare Clauſum fregit has not given a Name to his Cloſe, and the De- rin. 18 face: 
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fendant has pleaded, that the Cloſe in which the Treſpaſs is charged is 
ane he ifs” | | | 

231. But it has been ſince holden, that the Plaintiff in this Action has Lutw. 1399. 
in ſuch Caſe an Election, either to make a new Aſſignment, or to reply Huſtler 
that the Cloſe in which the Treſpaſs is charged is his Freehold, with a in nes. 
verſe of its being the Freehold of the Defendant. | oe 
222. But if the Plaintiff do in ſuch Caſe reply, that the Cloſe in which Lutw. 1309. 
the Treſpaſs is charged is his Freehold, he mutt conclude to the Country _ 4 
for, although the Matter pleaded by the Defendant be not expreſsly denied; Ia. 126. 
by the Replication, yet it contains Matter ſo ſufficiently negative of the 
Matter pleaded by the Defendant, that an Iſſue may be taken upon it. 
233. If the Defendant in an AGion of Treſpaſs juſtify under the Pro- Ld. Raym. 
ceſs of an inferior Court, the Plaintiff cannot reply, that the Cauſe of 2333. 
AQion did not ariſe within the Juriſdiction of the Court; for, as the Ju- eee 
tiſdicion was not pleaded to, he ſhall not be received to fay, that the 
Cauſe of Action did not ariſe therein. | | 
234. If the Defendant in this Action juſtify an Arreſt under a ſufficient Ld Raym, 
Warrant, the Plaintiff cannot reply that the Arreſt was not made under w_ _ 
ſuch Warrant; but he ought to traverſe the Defendant's having had ſuch "Tet. 
Warrant at the Time of the Arreſt : For although the Defendant did de- N 
clare at the Time of the Arreſt, that he arreſted the Plaintiff under an 
inſufficient Warrant; yet if he had at that Time a ſufficient Warrant, be 
may, in caſe an Action be brought againſt him for the Arreſt, juſtity un- 
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Bro. Repl. 235. If the Defendant in an Action of Treſpaſs juſtify the Taking of 
Pi. 54 Corn, as having been ſet out for the Tithe of Corn which grew in a Cloſe 
Bro, Trap. called A. in the Pariſh of B. the Plaintiff cannot in his Replication traverſe 
Pl- 27" the growing of the Corn in this Cloſe ; for, if i y where with! 

| > growing of the Corn in this Cloſe ; for, if it grew any where within 
the Parifh of B. the Perſon intitled to the Tithe of Corn in that Pariſh had 

a Right to take it: But the Plaintiff may traverſe the growing of the Corn 

in the Pariſh of 835. 5 5 OT 
Bro. Trav. 236. If the Defendant in an Action of Treſpaſs Quare Clauſum fregit 
pl. 388. plead, that being the Servant of J. S. he by the Command of J. S. put a 
Beaſt the Property of J. S. who had a Right of Common there, into the 

Cloſe in which the Tretpaſs is charged, the Plaintiff may reply, that he put 
in a Beaſt of his own, without traverſing the having put in the Beaſt of 7. 
Sr. for the Defendant may have put in a Beaſt of his own as well as one of 
F.S, But the Defendant may in his Rejoinder traverſe the having put in 
a Beaſt of his own. _ | | | | | | 
237. If the Defendant in an Action of Treſpaſs plead, that his Beaſt 

Baker . went into the Phaintiff's Cloſe through a Fence belonging to the Plaintiff, 

Andrews. which was out of Repair, the Piaintiff may reply, that it went through 
another Fence, without ſaying what Fence or traverſing its having gone 
through his Fence : For, if the Beaſt did not go through the Plaintiff's 

Fence, it is quite immaterial what Fence it did go through. mn. 

4 Lev. 133. 238. If the Defendant in an Action of Treſpaſs, who had a Licence in 
Bridgwarer Law to do the Act complained of, juſtify under the Command of another, 
v. Bethe way. the Plaintiff cannot traverſe the Command in his Replication; becauſe the 
| Pleading thereof was not neceſſary. | | . 

Bro. De ſon 239. It has been holden, that if the Defendant in an Action of Treſpaſs, 
Tort, pl. 13. Quare Clauſum fregit juſtify the entering into the Cloſe in which the I reſ- 

| paſs is charged by the Command of FJ. S. in whom the Freehold is alledg- 
ed to be, the Plaintiff is not obliged to traverſe in his Replication, that 
the Cloſe is the Freehold of J. S. or to ſhew a Title in himſelf: It being 
ſufficient to traverſe the Command. PE | 

Salk. ro79. 240. But it is laid down in other Books, that it is in ſuch Caſe neceſ- 
6 Rep. 24+ fary for the Plaintiff to traverſe in his Replication that the Cloſe is the 


3 Fl. Freehold of J. S. for that the Command is not traverſable. 


Salk. 1% 241. Andi it is in one of theſe Books laid down, that a Traverſe of the 
Trevillian Command in ſuch Caſe would be an Admiſſion that the Cloſe is the Free- 
v. Pine. hold of F.S. and conſequently it would take away the Plaintiff's Right 
of Action: Becauſe the Injury would then have been done to J. S. and 
not to the Plaintiff. 5 | | ns: 

Salk. 1079. 242. If the Defendant in an Action of Treſpaſs Quare Clauſum fregit, 
Trevillian juſtify the diftraining of a Beaſt Damage-feaſant by the Command of FJ. §. 
3 in whom a Right of diſtraining is alledged to be, the Plaintiff may tra- 
* takes | verſe the Command in his Replication ; for, although it be thereby ad- 
216. mitted that F, S. had a Right to diſtrain, the Defendant, unleſs he had 
Ld. Raym. the Command of FJ. S. to diſtrain, nas done an Injury to the Plaintiff. 
309. 


Cro. Eliz. 14. 243. It is laid down, that if the Defendant in an Action of Treſpaſs 


The Earl of juſtify as Bailiff of J. f. it is not neceſſary for the Plaintiff to traverſe 
2 his having acted as Bailiff of J. §. EX | i 


— 


Y Leon, go 244. But it is in other Books laid down, that the having acted as Bailiff 
2 Leon. 196, of F. S. mult in ſuch Cale be traverſed. _ | | 
216. | [3 | | Cre 

2 Lev. 20. > 18 PE - | | 
: Lev. 20. 245. If the Defendant in an Action of Treſpaſs juſtify the diſtraining of a 
Dobſon 8. Beaſt Damage-feaſant as Bailiff of J. S. the Plaintiff cannot reply, that the 
Douglas. N = %% ̃ æ ß 


Salk 107. 


TR BS ATR, 213 
Defendant diſtrained the Beaſt without the Command of J. S. Becauſe, as 
ery Bailiff has a general Authority to diſtrain, the Command of F. S. was 


ey 1 rain, 
not 7 eceſſary to enable the Defendant to diſtrain. 


2. Of making a new Aſſignment. 


246. A new Aſſignment in an Action of Treſpaſs is an Aſcertainment by 

the Plaintiff, in his Replication, of the Place where, or the Time when, 

the Treſpaſs charged in his Declaration was committed. | 

2247. If the Plaintiff, in his Declaration in an Action of Treſpaſs Quare Salk. 453. 
Clauſum fregit charge a Treſpaſs in a Cloſe in the Pariſh of B. and the De- 3 * 

ſendant juſtify doing the Act complained of in a Cloſe in the Pariſh of . 119 
named in his Plea, which is his Freehold, the Plaintiff may in his Replica- OG 
tion make a new Aſſignment. | | 1 

248. And it is neceſſary for the Plaintiff ſo to do; otherwiſe, if it be Salk. 453. 
roved at the Trial, that there is a Cloſe in the Pariſh of B. which is the Helvis v. 
reehold of the Defendant, there muſt be a Verdict for him: Becauſe the 1 8 
Plaintiff has not aſcertained his Cloſe by Name. 5 N 
249. But if, in an Action of Treſpaſs Quare Clauſum fregit, a Treſpaſs Dyer 23. 

be charged ina Cloſe in the Pariſh of B. belonging to the Plaintiff; and Anon. 

the Defendant juſtify the doing of the Act complained of in a Cloſe con- 

taining ſix Acres in the Pariſh of B. which is his Freehold ; and the Plain- 

tif reply, that the Cloſe in which the Treſpaſs is charged containing fix 

Acres in the Pariſh of B. is his Freehold ; and it appear in Evidence, that 

the Plaintiff has a Cloſe containing fix Acres in the Pariſh of B. and the 

Defendant another Cloſe containing fix Acres in that Pariſh, there muſt be 

a Verdict for the Plaintiff; becauſe, as the Defendant has not given a 

Name to his Cloſe, it was not neceſſary for the Plaintiff to aſcertain his 

| Cloſe by Name: inaſmuch as the Plea of the Defendant ſhall be intended 

to relate to the Cloſe of the Plaintiff. 

250. It has been doubted, whether the Plaintiff can make a new Aſſign- 1 Freem. 
ment as to the Place in an Action of Treſpaſs, except it be an Action of 238. 

Treſpaſs Quare Clauſum fregit., Carth. 176. 
25 1. But it ſeems to be the better Opinion, that the making of a new Cro. Ja. 141. 


Aſſignment is not confined to this Action. Salk. 453. 
LE one | 1 Freem. 


238, 2.6. 
6 Mod. 110. 


252. It is indeed true, that the Plaintiff cannot make a new Aſſignment 
as to the Place in an Action of Treſpaſs, which is brought for a tranſitory 

Treſpaſs. „ LEE, | 5 
25 3. But it is likewiſe true, that it is never neceſſary to make a new Carch. 176. 
Aſſignment as to the Place where the Treſpaſs is tranſitory; becauſe the Alſtone v. 
Place is never material in ſuch FTreſpaſs. | | Hutchinſon, 
254. But if an Action of Treſpaſs be brought for Taking Goods, and the Cro. ja. 141. 
Detendant juſtify the Taking of them Damage: feaſant in a Place named in Batt v. 


* 


. 2 SK 3% 
C Gf erat Mn 


" 
5 
af } 
"BF 
> Fo 
"FE 
7 
1 
1 
12 
2 
+ 
; . 4 
n 
WB 
4 * : 
„ 
5 * 
. 
wy. 
_ 
1 # 
„ 
12 
de *, 
L 
" 
4 4 g 
Wi; 
bs — : 
. 6 wo 
* 
1 
e 
F239 
84 . 
* * 
© RE 
= 
l Wy 
4 » 
4.8 * , 
4a 
1 
R i s, 
1 1 
: 
— 1 
+.,58 
" i, 
: 
3 * 
15 
: 70 
1 2 
. 4s i 
© 7 As 
pe © _ 
* 
KS. 
- x5 9 
1 
Ti 7 
= * * 
© +33 84 
£4 
- 6 
0 1 
.* os 
3% 
4 
1 DT 
F2 2 
ad . 
„ bs 
=_ . 
4 1 
* 1 
1 
1 " 
on #2 » 
25 
„ 
"0 
"© = 
Wo f 
. a 
13 
+. 
1 0 4 
- * "> J 
* m4 
1 
N 1 
1 
n U of 
C5 
"5 Y 
* 
© EY 
** a * 
7 4 * 14 
3 
1 * 
IS 
+4 Wd 
2 * 
< 
1 
1 
* 4 
a WR 
"Ti 
4 | 
. hs | 
F = 
5 
"FE 4 
+ 
5 o 
» 
- 

WT 7 
wk 
15 
= 5 
_ 125 

* 
4 * 
+1 4 
HSM 
- Ws 
_— 
7 * 
10 „ 
* A 
£1 's 
„ * * 
4 
bk; i} 
- zz 
4. 
bo 
1 
1 4 
* 77 
1 1 \ 
$ 
£0 
\ | It 
* 9 
« 
4 
| 
i} 
.*; 3% 


1 
4. 
, 
1 


Ts 
7 * 
82 — 


5 1 
Ds 


— 
92 
& * — - * 


ws 


__ WPI, 2 
DAG ot, 
— *. OY - 


„ MM. . 25 
＋ * = 2 7 * AS jd 
* 


his Plea, the Plaintiff may by a new Aſſignment charge, that they were _cadley- | | 
taken in a Place different from that in which the Defendant has juſtified ; 14 —.— 1 


forthe Treſpaſs, which is in its Nature tranſitory, is by this Plea made 121. 
local, and conſequently the Place becomes material. | 
255. As only Damages can berecovered in an Action of Treſpaſs, a new Winch 63. 
Aſſignment as to the Place is good, notwithſtanding the Treſpaſs is charged Avis . 
to have been committed upon a larger Quantity of Land than is mentioned Ocuale. 
in the Declaration. | Es | | | 
256. If by the Defendant's Plea in an Action of Treipaſs the Time be 


made material, the Plaintiff may make a new Aſſignment as to this. 
| a | . 2357; I 
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6 Mod. 112. 26). If the Defendant in an Action of Treſpaſs plead ſon Aſſault De, 
Elwis v. meſne at one Hour of the Day, upon which an Aſſault and Battery are 
charged, the Plaintiff may by a new Aſſignment charge another Aſſault 
and Battery at another Hour of the ſame Day, | 
Ibid. 258. And if the Plaintiff do not in this Caſe make a new Aſſignment, 

there muſt be a Verdict for the Defendant, provided he prove that the 
Plaintiff did make an Aſſault upon him at any Time of the Day mentioned 

in the Declaration, although the Defendant did make an Aſſault upon the 
Plaintiff at another Time of the ſame Day. | N 
Lutw. 1401. 259. If the Plaintiff in an Action of Treſpaſs make a new Aſſignment, | 
3 v. either as to the Time or Place, he muſt conclude with an Averment. 85 
Ante, p. a6. 260. The Certainty, which is required in the Declaration in an Action 
of Treſpaſs, has been already ſſieb n. LS | 
Dyer 264, 261. It is ſufficient to fay in this Place, that as the Replication in this 

Anon. Action is, ſo far as it contains a new Aſſignment, a new Declaration, the 

| fame Certainty is required, as to that Part of the Replication, which con- 

| tains a new Aſſignment, as is required in the Declaration. 5 
— 540. 262. As the Replication in an Action of Treſpaſs is, ſo far as it contains 
Sh,” " a new Aſſignment, a new Declaration, the Defendant may in his Rejoinder 
Bro. Treſp. plead new Matter in Juſtification. „„ iS 
pl.3. pl. 168. Os | Wy | = | 
Cro. Eliza. 263. But the Defendant can only plead new Matter in his Rejoinder, as 
<a 5 304% to ſo much of the Replication as contains a new Aſſignment; for if any 
Lawpence. Part of his Plea be traverſed in the Replication, the Defendant cannot as 
co this plead new Matter, but muſt ſtand by what he had before pleaded. 
Bro. Treſp. 264. The Defendant in an Action of Treſpaſs cannot in his Rejoinder 
Pl. 3. pl. 168. ayer, that the Place or Time, newly aſſigned in the Replication, is the ſame 
Oro. Eliz. that is mentioned in the Plea ; for he ſhall not be received to ſay, that either 
3557 493. of theſe is the ſame, when the Plaintiff has by making a new Aſſignment 

| averred that it is different. | | i 
Bro. Treſp. 265. Nor is it neceſſary for the Defendant to do this: The Plaintiff 
pl. 3. pl. 168. being eſtopped, by having made a new Aſſignment, from giving Evidence 
Cro. Pla. of the Commiſſion of a Treſpaſs in the Place or at the Time mentioned in 
353 493. the Plea. | | | FE. | CE 5 N 
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(K) Df the Evidence in an Attion of Treſpaſs, 


1 Inſt, 283. 1. JF the Time be not material in an Action of Treſpaſs, Evidence nay 

Cro. Eliz. 33. 1 be given of a Treſpaſs committed at any Time before the bringing 

s Mod. 286. of the Action, although it were committed after the Time mentioned in 
the Declaration, . N 3 e | 

Skin. 641. _ 2: If the Treſpaſs charged in an Action of Treſpaſs be not laid with 2 

ns v. Continuando, the Plaintiff can only give Evidence of one Treſpaſs. | 

owe:l. | 5 „ | ne 
| Salk, 639. Ld. Raym. 249. . 5 


Skin, 641. 3. Although the Treſpaſs charged in an Action of Treſpaſs be laid with a 
7 r % Continuando toi the whole "Time, from the Day on which the firſt Treſpaſs 
*  ischargggl in the Declaration until a ſubſequent Day therein mentioned, it is 

= | | | not 
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not neceſſary for the Plaintiff to prove a Continuance of the Treſpaſs for 

the whole Time. n | 

4. If the Declaration in an Action of Treſpaſs charge a Treſpaſs with a Sir. ,oge, 

Continuando to a Time ſubſequent to the bringing of the Action, Evidence Webb v. 

may be given of a Continuance to the Time of bringing the Action; becauſe Turner. 

the Plaintiff may recover for the Continuance to this Time. | 2 Mod. 253, 

5. H the Plaintiff in an Action of Treſpaſs Quare Clauſum fregit have 2 Bulſt. 288. 

ſet out a Title, in a Caſe wherein it was not neceſſary ſo to do, it is not Willamore 

_ neceſſary to prove the Title. v. Bamford: 

6. Every Abuttal of the Cloſe in which the Treſpaſs is charged, which 2 Roll. Abr- 
is ſet out in the Declaration in an Action of Treſpaſs Quare Clauſum fregit, 677. 
muſt be proved with ſome Degree of Exactneſs. | Dyer 161. 

7. If the Treſpaſs charged in this Action be alledged in a Cloſe abutting 2 Roll. Abr. 
towards the South upon a Windmill in the Occupation of J. S. it muſt not677. 
only be proved, that the Cloſe did abut towards the South upon a Wind- Nowell v. 
mill, but that the Windmill upon which it did abut was in the Occupation nds. 
of J. S. „ TT | | 

45 it is not neceſſary, that an Abuttal ſhould be proved preciſely 
as it is ſet out in the Declaration in an Action of Treſpaſs Quare Clauſum 
frepit. | „ 5 | 
.. % If the Treſpaſs charged in this Action be alledged in a Cloſe abut- 2 Roll. Abr. 
ting towards the South upon a Windmill, it is ſufficient to prove, that 688. 
there is a Windmill towards the South of the Cloſe, although it do like- — 1 ya 
wiſe come out in Evidence, that there is a Highway between the Cloſe an 
the Windmill. . | 
10. If the Treſpaſs charged in this Action be alledged in a Cloſe Roll. Abr. 
_ abutting upon a Cloſe called A. towards the Eaſt ; and it be proved, that 678. 
the Situation of the Cloſe called A. is towards the North of the Cloſe 3 0 
which the Treſpaſs is charged yet if it be likewiſe proved, that it is a : 
| —— or two towards the Eaſt theteof, this is ſufficient Proof of the 
— | „ BE 
11. It is faid by Hol. Ch. J. That, if the Venue in an Action of TreſpaſsSalk. 452. 
Quare Clauſum fregit be laid in the Pariſh of Needham, it is not ſufficient 
for the Plaintiff to prove a Treſpaſs in the Pariſh of Needbam Market. | 

12. If the Declaration in an Action of Treſpaſs charge the Taking of Roll. Abr. 
| a Stack of Corn, and the Plaintiff only prove the Taking of eight Comb 684. pl. 6. 
of Corn out of the Stack, he is intitled to recover for ſo much. 

13. But if an Action of Treſpaſs be brought for cutting down Trees Dyer 26,27. 
and the Plaintiff only prove a Lopping of the Trees, he is not entitled to 

recover. | 55 | 

14. And it is ſaid that the Plaintiff in this Action cannot recover, if it 2 Roll. Abr. 
appear in Evidence that the Trees were ſtubbed. | 720. 

15. If an Action of Treſpaſs be brought for the Meſne Profits of Pre- 1 Sid. 239. 
miſſes, which have been recovered in an Action of Ejectment, it is ſufficient, 2 Barn. 367. 
whether the Action be brought in the Name of the nominal Plaintiff, or of | 
the Leſſor of the Plaintiff, to prove the Value of the Premiſſes; for the 
Defendant cannot in either Cale controveit the Title of the Plaintiff. | 

16. If after Judgment by Default againſt the caſual Ejector an Action 2 Barn. 367. 
of Treſpaſs for the Meſne Profits be brought by the Leſſor of the Plaintiff, Stanynought 
in the Name of the nominal Plaintiff in the Action of Ejectment, he“ Coins. 
_ recover, unleis he prove an actual Poſſeſſion of the Premiſſes in 
himſelf. | 

17. An Action of Treſpaſs for the Meſne Profits was brought hy the MS. Rep, 
Leſſor of the Plainiiff, in the Name of the nominal Plaimiff in the Action Alia v. Far- 

„„ cler. 
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of Ejectment, after Judgment by Default againſt the caſual Ejector. At 
the Trial of the Cauſe the Plaintiff proved the Judgment, the Writ of 
Poſſeſſion and the Return of Poſſeſſion delivered thereupon, the Occupation 
of the Premiſſes by the Defendant and the Value thereof. It was inſiſted, 
that, as the Judgment was againſt the caſual Ejector and not againſt 
the Tenant in Poſſeſſion, all this did not ſufficiently prove an actual Poſ- 
ſeſſion in the Leſſor of the Plaintiff: But Lord Mansfield Ch. J. before 
whom the Cauſe was tried, was of Opinion that it did; and all the Judges 
upon the Caſe being referred to them concurred with him in Opinion. 
The Opinion of the Judges, which was delivered by Lord Mansfield was 
to this Effect. Although the Names of fictitious Parties are made uſe of 
in an Action of Ejectment, the Leſſor of the Plaintiff and the Tenant 


in Poſſeſſion are to be conſidered as the real Parties; and if fo, the Leſſor 


MS. Rep. 


Hawkins v. 


Waller, 


Trin. 3 G. 3. 
in C. 33 


of the Plaintiff does as well obtain an actual Poſſeſſion, by the Delivery of 
Poſſeſſion under a Writ of Poſſeſſion, when the Judgment is by Default 
againſt the caſual Ejector, as when it is upon a Verdict againſt the Tenant 
in Poſſeſſion. * ow 8 8 
18. In a Caſe reſerved in an Action of Treſpaſs it was ſtated, that the 
Property in a certain Wall was in the Plaintiff, and that he had not many 
Vears ago built a Summer Houſe thereupon: But that the Occupiers of 
a Houſe in which the Defendant dwelt had from Time to Time, for 
fifty Vears paſt, nailed Fruit Trees to the Wall; and the Queſtion was, 


if this was Evidence of ſuch a Poſſeſſion of the Wall in the Defendant 


thereto. It was holden not to be ſo. And by Pratt Ch. J.— The long 


as did ouſt the Plaintiff of his Poſſeſſion, and conſequently take away 
his Right of Action againſt the Defendant for having nailed Fruit Trees 


Enjoyment would perhaps have been Evidence of a Licence to nail 


Fruit Trees to the Wall, in Caſe a Licence had been pleaded : But if this 


| ſhould be allowed, to be Evidence of Poſſeſſion of the Wall in the Defen- 
dant ſuſficient to ouſt the Plaintiff of his Poſſeſſion, it would tend to intro- 
duce” Confuſion of Property; it being the Practice in all Places, for 


Perſons to nail Fruit Trees to the Walis of their Netghbours. The Caſe 
which has been cited, wherein it was holden that J. S. had the Poſſeſſion 
of a Mine, although it was under Ground in the Poſſeſſion of J. V. is not 


like the preſent Caſe. In that Caſe J. S. was in the actual Poſſeſſion of 


the Mine, and the only Queſtion was, whether, as his Poſſeſſion had been 
obtained by beginning to dig in Ground in his own Poſſeſſion, and after- 
wards digging ſectetiy under Ground in the Poſſeſſion of J. N: it were a 


rightful one: But in the preſent Caſe the Defendant never was in the 
Poſſeſſion of the Wall; for the Plaintiff has all along been in the Poſſeſſion 


Cro. Eliz. 


453. 
Freeſton v. 


Crouch. 


1 Sid. 228. 
Sippora v. 


Cro. Ja. 534. 


1 Sid, 22g, 


Si ppora v. 
Baſſet, 


Tro Ja. 834. 


thereof, and did not many Years ago build a Summer-Houſe tbhereupon. 
19. If the Defendant in an Action of Treſpaſs Quare Clauſum freg:? 
juſtify in a Cloſe by Name, the Plaintiff, if he make a new Aſſignment, 
cannot give Evidence of a Treſpa's in the Cloſe juſtified in; for by making 
a new Aſſignment he has waved the Right of doing this. SE; 
20. It is in the general true, that the Plaintiff in an Action of Treſpaſs 


cannot give Evidence of any Injury, which is not expreſsly charged in the 


Declaration. 


21. But where an Injury ariſes ex turpi Cauſa, as from debauching a 


Daughter of the Plaintiff, the Law, for ihe Sake of preſerving the Chaſtity 
of the Record, does allow this to be given in Evidence in an Action of 


Treſpaſs under the general Words and other HWrongs. 


22, If 
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22. If an Injury for which an Action of Treſpaſs does lie be charged in 
the Declaration, the Plaintiff may after proving this give Evidence of any 
Circumſtance charged in the Declaration, which attended the Injury, in 
Aggravation of Damages; although an Action of Treſpaſs could not be 
maintained on the Account of that Circumſtance alone. | 
23. The Declaration in an Action of Treſpaſs charged the breaking and Salk. 642. 
entering of the Plaintiff's Houſe, and the beating of his Children; and Newman v. 
there was a general Verdict for him with intire Damages. On a Motion Smith. 
in Arreſt of Judgment it was inſiſted, that the Plaintiff could not recover 
for the beating of his Children; becauſe it is not alledged, that he had 
received any ſpecial Damage from thence. It was holden that the Plaintiff 
ought to have Judgment, And by the Court—This Action is brought for 
breaking and entering the Houſe, and what is further alledged is only to 
| ſhew the Enormity of the Treſpaſs. The Plaintiff cannot recover any Da- 
mages in this Action for the Loſs of his Children's Service, nor could he 
give this in Evidence; becauſe he may bring another Action for that In- 
ſury: But he had a Right to give the beating of the Children in Evidence 
in the preſent Action, it being a Circumſtance which attended the breaking 
and entering of his Houſe, in order to aggra vate the Damages. 
24, The Plaintiff in an Action of Treſpaſs declared, that the Defendant str. 61. 
broke and entered his Houſe, and made an Aſſault upon his Wife, A ge- Dix v. 
| © neral Verdict being found for the Plaintiff with entire Damages it was inſiſt- Froobes. 
ed on a Motion in Arreſt of Judgment, that the Plaintiff, although he has 
not entitled himſelf thereto by laying a per quod ſerwitium amifit, would by 
this Verdict recover a Satisfaction for the Aſſault upon his Wife, which he 
ought not to do: Becauſe, as the Wife has not joined in this Action, a 
Right of Action would ſurvive to her, and conſequently ſhe might, not- 
withſtanding the Recovery of the Huſband in the preſent Action, hereafter 
bring another Action for the ſame Injury. The Rule for arreſting the 
Judgment was diſcharged, And by the Court The Plaintiff in an Action 
of Treſpaſs may join that in his Declaration, in order to aggravate the Da- 
mages, for which he cannot recover ſingly ; and for which another Perſon 
may maintain an Action. | 
25. In the latter Caſe the Authority of Newman v. Smith was expreſsly 
recognized, | . 
5 25 Every Thing, which amounts to a Denial of the Right of Action, 
may be given in Evidence by the Defendant in an Action of Treſpaſs upon 
the Gereral Iſſue. | | | | | 
27. A Leaſe for Years may be given in Evidence in an Action of Treſ- Bro. Gen. 
paſs Quare Clauſum fregit upon the General Iſſue: Becauſe this, which is 14. pl. 82. 
a Denial of the Poſſeſſion of the Plaintiff, amounts to a Denial of the Right 
of Action. N 5 5 
28. But a Leaſe at Will cannot in this Action be given in Evidence upon Ibid. 
the general Iſſue: Becauſe ſuch Leaſe, which amounts only to, a Licence, 
ought to have been pleaded, | | | 
29. An Action of Treſpaſs Quare Clauſum fregit being brought for 1 Jon. 358. 
breaking the Cloſe ard eating the Germins of the Plaintiff there growing, * 
it appeared, that the Defendant claimed under a Leaſe for Years, in which s“ 
there was a Reſervation of the Trees ; that ſome of the Trees had been 
cut down; and that the Germins, for the eating of which by the Defen- 
dant's Cattle the Action was brought, grew from the Roots thereof, It 
was holden, that as the Defendant, who had a Right of depaſturing his. 
Cattle in the Cloſe, could not prevent their eating the Germins, the Right 
of eating them might be given in Evidence upon the General Iſſue; becauſe 
it amounted to a Denial of the Right of Action. 


8 * 


= | 30. If 
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1 Inſt. 263. 30. If an Action of Treſpaſs be brought for taking a perſonal Chattel, 
Bro.Gen.Il. the Defendant may upon the General Iſſue give in Evidence a Gift thereof 
pl. 46. by the Owner: Becauſe this, which amounts to a Denial of the Plainif, 

: Property, is a Denial of the Right of Action. RE iy 

Str. 61. 31. But the taking of a perſonal Chattel as a Deodand cannot be given 
Dryer v. in Evidence by 6 in this Action upon the general Iſſue; be- 
s, cauſe, as this does not amount to a Denial of the Plaintiff's Property, it 

ought to have been pleaded, and then the Plaintiff would have had an Op- 
portunity of giving an Anſwer thereto. . 5 
Salk. 4. 32. If one Tenant in common bring an Action of Treſpaſs Quare Clay. 
Haywood v. ſum frepit againſt another, the latter may upon the general Iſſue give in 
Davies. Eyidence that he is Tenant in Common with the Plaintiff; for this amounts 
to a Denial of the Right of Action. ms | 
Ibid. 33. But if one Tenant in Common bring this Action againſt a Stran er, 
the Stranger cannot give in Evidence upon the general Iſſue, that T. V. 
who is not named in the Writ, is Tenant in common with the Plaintiff- 
Becauſe this ought to have been pleaded in Abatement. . 
r Iaſt. 283. 34. It is in the general true, that the Defendant in an Action of Treſpaſs 
Salk. 287. cannot give any Matter in Evidence upon the General Iſſue, which amounts 
12 Mod. 42. % a Juſtification or Excuſe of the Act complained of, or to a Diſcharge of 
the Treſpaſs ; Becauſe every ſuch Matter, as it does not amount to a De- 
nial of the Right of Action, ought to have been pleaded. OR 
Cro. Eliz. 35. A Licence cannot be given in Evidence in this Action upon the Ge- 
Tapior „ neral Iſſue; becauſe this ought to have been pleaded in Juſtification, 
Fiſher. Bro. Treſp. pl. 295. | | Wo 


x Inſt. 2832 36. The Defendant in this Action cannot give in Evidence upon the 
Keilw, 203. General Iſſue, that his Beaſt eſcaped into the Plaintiff's Cloſe through the 
Fence of the Plaintiff which was out of Repair: Becauſe this ought to 
have been pleaded in Excuſe. = . 

37. But the Defendant in an Action of Treſpaſs is in divers Caſes enabled 

by Statutes to give the ſpecial Matter in Evidence upon the General Iſſue, 
notwithſtanding it amounts to a Juſtification, | TS 

38. By the 7 Fa. 1. c. 5, it is enacted, That if an Action of Treſ- 
** paſs be brought againſt any Juſtice of the Peace, Mayor or Bailiff of any 
City or Town corporate, Headborough, Portreeve, Conſtable, Tithing- 
Man or Collector of any Subſidy, for any Thing by him done by Virtue 
or Reaſon of his Office; or againſt any other Perſon, for any Thing by 
him done in Aid or Affiſtance of or by the Commandment of either of 
a theſe touching or concerning his Office, it ſhall be lawful for the De- 
© fendant to plead the General Iſſue, and to give any ſpecial Matter in 
Evidence, which had it been pleaded would have been ſufticient in Law 

to have diſcharged ſuch Defendant of the Treſpaſs.” 5 


39. By the 11 G 2. c. 19. par. 2. it is enacted, That if an Action of 
Treſpaſs be brought againſt a Perſon intitled to Rents or Services of any 
Kind, or his or her Bailiff, Receiver or other Perſon, relating to any 
Entry by Virtue of this AR, otherwiſe, upon any Premiſſes chargeable 
| + with ſuch Rents or Services, or to any Diſtreſs or Seiſure, Sale or Dif- 

e poſal of any Goods or Chattels thereupon ; it ſhall be lawful for the 
„ Defendant in ſuch Action to plead the General Iſſue, and to give the 
e ſpecial Matter in Evidence, any Law or Uſage to the contrary notwith- 
, ſtanding.” | fo | 3 | | 

40. And without mentioning any other Statute in particular, it may in 

the general be obſerved, that in almoſt every Statute, which has of late 

Years been made for amending a Highway, or for doing any Thing of 
' publick Concern, there is a Clauſe to the ſame Effect. EE nes 


41. The 
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441. It is in the general true, that the Defendant in an Action of Treſ- 6 Mod. 135, 
paſs cannot give a Matter in Evidence upon the General Iſſue, which Dove v. 
might have been pleaded in Bar. 5 Gris 

42. But in ſome Caſes a Matter which cannot be pleaded in Bar of an 
Action of Treſpaſs, may be given in Evidence by the Defendant upon the 
General Iſſue in Mitigation of Damages. | | 
43. It cannot be pleaded in Bar of an Action of Treſpaſs, that the Bro. Gen. Iſſ. 
Goods for the Taking of which it is brought have been reſtored to the Plain- pl.11. pl. 15. 
tiff: But this may be given in Evidence by the Defendant on the general 
Ive in Mitigation of Damages; for although the Plaintiff be intitled to 
recover, he ought only to recover Damages for taking the Goods, and de- 
taining them until they were reſtored. . 

44. If an Action of Treſpaſs be brought by a rightful Executor againſt 2 Nod. 441. 
an Executor de ſon tort, the latter cannot plead Payment of the Teſtator's 
Debts, te the Amount of the Aſſets which came to his Hands in Bar of 
the Action: But he may give this in Evidence upon the general Ifſue in 
Mitigation of Damages. | | 
45. If an Action of Treſpaſs be brought by a Huſband for criminal ;2Mod.232, 
Converſation with his Wife, the Defendant cannot plead a Licence from Coot v. 
the Huſband, becauſe a Huſband has not a Power to grant ſuch Licence in Barty. 
Bar of the Action; or that the Wife was a lewd Woman, becauſe it does 

by no Means follow, that he had a Right to do what he is charged with 
having done: But he may give either of theſe Matters in Evidence upon 
the General Iſſue in Mitigation of Damages. 
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HERE are ſeveral Methods of Trial which have for many Year, 
been diſcontinued, of which it would not be foreign to the preſent 

= Title to give an Account: But as this has been done by divers 
Authors, and nothing new can be thereto added, they are omitted, 
As divers Things, which might very well have been treated of under 
this Title, have already been treated of under the Titles Actions Local and 


 Tranſitory, Bill of Exceptions, Evidence and Jurors, it is not neceſſary to 


repeat any of theſe, | 5 
Another Thing which might likewiſe very well have been treated of 


under this Title, namely Yerdi#, ſhall be treated of under the Title 
Vierdidt. 5 5 N | 


The remaining Matter which appertains to this Title ſhall be ranged in 
| the following Order. * 


(A) Df a Trial by the Court. 


1. In the General. 
2. Upon Inſpection. ED Gn 
3. Upon the Examination of Witneſſes. 


(B) Df a Trial by a Record. 
(C) Df a Trial by a Certificate. 

(D) Df a Trial by a Jury, 
(E) Of a Trial at Bar. 

(F) Of a Trial at Niſi Prius. 

(G) Df Notice of Trial. 

(H) Of putting off a Trial. 6 

(1) At what Time an Indictment may be tried 

bekoze Juſtices of Oyer and Terminer. 


(K) Df the Manner of trying, where more than 
one Jflue is to be tried. - 
(L) Df granting a new Trial, 
1. In the General. : 
2. After a Trial at Bar. 


TH A I 221 
z. On Account of a Defect, or Miſtake of the Judge 
before whom the Cauſe was tried. 

4. On Account of a Defeat, Miſtake, or Fault of the 
jury by whom the Cauſe was tried. 

5. On Account of a Neglect, or Miſtake, of a Coun- 

ſellor or an Attorney in the Cauſe. - 

6. On Account of a Neglect, Miſtake, or Fault, of one 

of the Parties or one of his Witneſſes. 
7. In an Action of Ejectment. 

8. In a Penal Action. 

9. In an Indictment or Information. 


(A) Df a Trial by the Court. 
1, In the General. 


1. VERY Queſtion of Law ariſing in a Cauſe is to be tried by the 1 Inſt. 128. 
Court, it being an univerſal Maxim, that Cuilibet in arte ſua 
perito eſt Credendum ; and it being Maxim of Law, that ad 2ue/tionem 
Juris non reſpondent Turatores. _ | 
2. If a Queſtion ariſe, whether a certain Sentence be a Maxim of Law, Bro. Trial, 
itis to be tried by the Juſtices. ro ns pl. 143. 
3. A Queſtion concerning the Practice of a Court is to be tried by the g Rep. 30. 


Court; for the Practice of every Court is the Law of that Court. Abbot of 
De Es | | . Strata Mar- 
cella's Caſe. 12 Mod. 572, 573. 


4. It is the Province, of the Juſtices to determine, what the Meaning of Bro. Trial, 
a Word or Sentence in an Act of Parliament is. | 5 27 


5. If a Man, who at the Time of his Death was ſeiſed of a Houſe, had i loſt. 56. 
any Goods therein, his Executors or Adminiſtrators ſhall have a reaſona- 
ble Time to take them away; and the Juſtices ſhall judge what is a rea- 
ſonable Time. : 

6. The Reaſonableneſs of a Fine, which has been aſſeſſed by the Lord lbid. 
of a Manor on the Admiſſion of a Tenant to a Copyhold Eſtate, ſhall be 
determined by the Juſtices upon the Circumſtances of the Cale. 

7. If a Queſtion ariſe concerning the Exiſtence of a general Cuſtom it is Bro. Trial, 
to be tried by the Juſtices : Becauſe every general Cuſtom is a Patt of the Pl. 143- 
Common Law. | | | | 12Mod. 57 3. 

8. It is in the general true, that a Queſtion concerning the Exiſtence of a Bro. Trial, 
Ciuſtom of a particular Place, is to be tried by a Jury. Pl. 143. 

9. But if a Queſtion ariſe concerning the Exiſtence of a Cuſtom of the 1 Inſt. 74. 
City of London, it is, unleſs the Corporation be intereſted in the Eftabliſn- 2 Roll. Abr. 
ment of the Cuſtom, to be tried by the Certificate of the Mayor and 579» 559- 
Aldermen. T4 | | 

10. AQueſtion concerning the legal Effect of a Deed is to be tried by the 1 Inſt. 225. 
Court; becauſe this, which depends upon the Conſtruction of the Deed, is! 

a Queſtion of Law, | | | * 5.183. 
| > reem. 
11. But 146. 


Bro. Condi- 
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1 Inſt, 225, 11. If a Queſtion ariſe, whether a Deed have been ſealed and delivered, 
* this, it being a Queſtion of Fact, is to be tried by a Jury, 
Ibid. 12. It is the Province of a Jury to try, whether a Raſure or Interlinexti, 
on in a Deed were made before the Delivery of the Deed, this being a 
Queſtion of Fact. = 5 . IS | 
Ibid. 13. But if the Queſtion be, whether the Rafure or Interlineation in 2 
Deed be of a Thing material, it is to he tried by the Court ; becauſe this 
Pay which depends upon the Conſtruètjon of the Deed, is a Queſtion 
0 | 


w. ”— 
4, Upon Inſpection. 


14. If a Perſon would avoid or reverfe an Act, becauſe it was done 
during his Nonage, the Queſtion, whether he were of full Age at the 
Time it was done, is ſometimes to be tried by a Jury, at other Times by 
| the Court upon Inſpection of the Perſon. CT : 
1 Inſt. 386, 15- If the AQ, which a Perſon would avoid, becauſe it was done during 
1 Sid. 322. his Nonage, were an Att in Pais, the Queſtion, whether he were of ful 
Age at the Time it was done, is to be tried by a Jury. | 1 
1 Inſt. 380. 16. But if a Perſon would avoid or reverſe a judicial Act becauſe it was 
done during his Nonage, the Queſtion, whether he were of full Age at the 
Time it was done, is to be tried by the Court upon InſpeQion: For every 
judicial Act ſhall be intended to have been rightly done until the contrary 
appear; and it is more proper, that it ſhould be tried by the Court than by 
a Jury, whether the Act were rightly done. : = | 
Ibid. 17. An AQ in Pais, which is voidable becauſe it was done during 
| Nonage, may be tried by the Court upon Inſpection, after the Party who 
Vould avoid or reverſe it is of full Age. 5 
1 Bulſtr. 206. 18. There is ſome Diſagreement in the Books as to the Point: But it 
1 Iaſt. 380. ſeems to be the better Opinion, that a judicial Act cannot be tried by the 
1 Sid. 321, > upon Inſpection, after the Party who would avoid or reverle it is of 
ull Age. „„ | 
1 Inſt. 380. 19, ik there have been a Trial by the Court upon Inſpection during the 
Cro. Ja. 50. Nonage of a Perſon, and he be recorded to be within Age, a judicial AC 
may be avoided. or reverſed by him, becauſe it was done during his Nonage, 
after he is of full Age. _ 8 5 | 
Moor 189. 20. If the Copuſee delay the ingroſling of a Fine, of which an Infant is 
Cro Ja. 230. Conuſor, the Court will at the Prayer of the Infant try his Age by Inſpec- 
tion, in order to prevent his being precluded from bringing a Writ of Er- 
ror, in caſe he ſhould be of ſull Age before the Fine is ingroſſed. 
Cro. Eliz, 21. If a Writ of Error be brought to reverſe a Fine, and the Error 
616 aſſigned be Nonage of the Plaintiff in Error at the Time of levying the Fine, 
Graves, the Queſtion, whether he be of full Age, is to be tried by the Court upon 


Short. . 5 
2 Roll. Abr. In ſpection. 


572. pl. 2. 9 Rep. 30. 


t Init. 380. 22. If a Writ of Error be brought to reverſe a Recovery by Default in 
a real Action, and the Error aſſigned be Nonage of the Plaintiff in Error at 
the Time of ſuffering the Recovery, the Queſtion, whether he be of full 

Age, is to be tried by the Court upon Inſpection. | „„ | 

x Sid. 322. 23. But if a Recovery have been ſuffered againſt the Attorney of a Per- 

Raby s. fon, and, upon a Writ of Error brought to reverſe it, the Error aſſigned 

1 be Nonage of the Plaintiff in Error at the Time of making the Warrant ot 

es i Attorney, the Queſtion, whether he be of full Age is to be E a 
Es DD 3 hmmm 


joined upon the Plea of Infancy, the Queſtion, whether the Defendant be 57% Pl. 9. 


of a judicial Act depend upon the Queſtion. 


Court may have an Opportunity, in caſe it ſhould be ſo tried, of inſpecting 


| doubtful whether there be a Mathem, a Writ may be awarded to the Bro. Trial. 
Sheriff, to return ſome able Phyſicians and Surgeons for the better In- pl. 37. 


T © a KL a. 


| a Juty; Becauſe, the making of the Letter of Attorney was an Act 

in Pats. | N | 
1 I an Audita Querela be brought to avoid a Recognizance, becauſe 10 Rep. 43, 
it was entered into during the Nonage of the Plaintiff, the Queſtion, whe-,. 7 Pore 
ther he be of full Age, is to be tried by the Court upon Inſpection. Cuba. 
1 CT ” | Carth. 278, 
279. 


| 25. It is laid down in one Book, that if in an Action of Account Iſſue be 2 Roll. Abr. 


« full Age, is to be tried by the Court upon Inſpection. 


26. But it is in another Book laid down, that the Queſtion, whether a? loſt. 380. 


Perſon be of full Age, is always to be tried by a Jury, unleſs the Validity 


| 27. In an Appeal of Maihem the Court may, at the Prayer of Bro. Appeal, 
the Defendant, try upon Inſpection of the Part, whether there be 2 f. 46. 


Malhem. | 


ro. Trial, 


Pl. 57. 
2 Hawk, 
Pl. C. 160. 


28. As the Court have a Power, in Caſe the Defendant in an Appeal of Bro. Trial, 
Maihem pray it, to try upon Inſpection of the Part whether there be abi 57. | 
Maihem, the Plaintiff in an Appeal muſt always appear in Perfon, that the 1 pl. 


* 


the Part. | 


29. If where the Trial is by the Court upon Inſpection, there be a2 Roll. Abr. 


Doubt upon inſpecting, the Court has a Power of requiring or receiving 573 Pl. a. 
other Evidence. 3 
30. If the Queſtion whether J. S. be of full Age is tried by the Court Ibid. 
upon Inſpection, J. S. may at the Time of InſpeQtion be examined by the 
Court upon a Voire dire concerning his Age. | 
31. An Audita Querela being brought to avoid an Execution upon a Carth. 278, 
Recognizance, and the Age of the Recognizor being tried by the Court upon 119, 5. 
Inſpection, the Court examined his Mother and another Witneſs concern- Eagle. 
ing the Age of the Party inſpected; who both ſwore that he was not of full à Roll. Abr. 
Age, The Court, being ſtill doubtful, ordered a Copy of the Regiſter of 573: pl. 4. 


the Pariſh where he was born to be produced. 


32. If the Court upon inſpecting the Part in an Appeal of Maihem E 


formation of the Court. 2 Hawk. 


tion, and may ſend it to be tried by a Jury. 


3. Upon the Examination of Witneſſes. 


* 5:26 Every Queſtion, which ariſes upon a Challenge to the Array of the 9 Rep. 32. 


Jury, is to be tried by the Court upon the Examination of Witneſſes ; for Abbot of 


unleſs every ſuch Queſtion, although it depend upon a Matter of Fact, be celia's Cale. 


ſo tried, there would be a Delay of Juſtice. | | | 
35. If a Quettion ariſe, whether a Piece of written Evidence were delj- Cro. Eliz. 


vered by one of the Parties to the Jury after they went from the Bar, it is %, 
o be tried by the Court upon the Examination of Witneſſes, let... 
: EET 36. The 


Pl. Ce 160, 


; 3. If the Court aſter having inſpected and reeeiving other Evidence be Bro. Trial, 
fill doubtful, it has a Power of refufing to determine the Matter in Queſ- _—_ 
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9 Rep. 30. 


Abbot of 


. :) WT: 
36. The Defendant pleaded, that the Plaintiff who had appeared by 
Attorney was dead. Hereupon a Perſon came into Court, and ſaid he 


— was the Plaintiff. This being denied by the Defendant, it was holden to 


pl. 35. 


Bro. Trial, 


pl. 36. 
9 Rep. 30. 


Bro. Trial, 
and the Defendant plead that the Huſband is living, and Iſſue be thereupon 


pl. 90. 
9 Rep. 30. 


Bro. Exam. be a proper Queſtion for the Determination of the Court upon the Exam. 


nation of the Attorney, whether this were the Perſon for whom he had 

appeared, e : 5 
37. If in a Writ of Dower the Iſſue be, whether the Huſband of the 

Woman claiming Dower be living, the Iſſue is to be tried by the Court upon 

the Examination of Witneſſes. | = 

38. If an Appeal be brought by a Woman of the Death of her Huſbang, 


joined, the Iſſue is to be tried by the Court upon the Examination of 
Witneſſes. DT „ | | 


2 Roll. Abr. 39. If a Queſtion ariſe concerning a Fact ſuggeſted to have been done 
578. ran beyond the Seas, it is to be tried by the Court upon the Examination of 
pl. 14. pf. is. Witneſſes; for a Jury cannot be ſuppoſed to have any Knowledge either of 


Bro. Trial, 


pl. 60. 


the Fact, or of the Witneſſes who may be adduced to prove it. | 
40. If upon a Trial by the Court of a Queſtion of Fact upon the Exa- 


mination of Witneſſes the Court be doubtful, it has a Power, provided it 


be not ſuggeſted that the Fact was done boyond the Seas, of ſending the 
| Queſtion to be tried by a Jury. . | 


9 Rep. 30. 


Abbot of 


Strata Mar- 
cella's Caſe. 


© 


— 


(B) Df a Trial by a Record. 


1. VERY Queſtion ariſing in a Cauſe concerning a Matter of Record, 


is to be tried by the Record ; becauſe a Record does in itſelf im- 
port ſuch Verity, that an Averment contrary thereto 1s not to be received. 


z Inſt. 117, The receiving of ſuch Averment would moreover be attended with great 
Jenk. Cent. Inconvenience ; for if one Averment could be received to contradi a Re- 


99. 


Bro. Trial, 


pl. 40. 
2 Roll. Abr 


574. 
Trial per 
Pais 18. 
Str. 76. 
Forſter v. 
Ca le. Bro. 
Trial pl. 6. 


Hob. 244. 


Peter v. 
Stafford. 


Cro. Eliz. 


131. 
Hoe v. 
Marſhal. 


Ibid. 


cord, another might be received to contradict the ſecond Record, and fo 
it might go on ad Infinitum. | | | 

2. If an Iſſue be joined upon the Plea of Nul r7e] Record, it is to be tried 
by the Record, : Tr ; : 


3. If a Queſtion ariſe concerning a Privilege claimed by a City or Bo- 
rough under a Charter, it is to be tried by the Record of the Charter. 

4. The Queſtion, whether a Man be an Attorney of a Court, is to be 
tried by the Record in which the Attornies of the Court are inrolled, 


Lord Raym. 1173. 


5. The Queſtion, whether an Original Writ were ſued out, is to be 
tried by a jury: Becauſe the Writ is not recorded, until a Return be made 
thereto. | | | 

6. If the Queſtion be general, whether a Defendant did appear, it is to 
be tried by the Record : Becaule the Appearance ought to be entered upon 
the Record. | | | | | 
7. But if the Queſtion be, whether a Defendant did appear at a Day 
certain, it is to be tried by a jury: For it is not neceſſary, that the Day of 
Appearance ſhould be entered upon the Record, 1 
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8. If the Queſtion be, whether a Perſon were rendered at a Day certain Hob. 210. 
in Diſcharge of his Bail, it is to be tried by the Record: Becauſe the Day Welby v. 
of the Render ought to be entered upon the Record. Canning. 
9. If the Queſtion be, whether a Deed be inrolled, it is to be tried by 4 Rep. 71. 


the Record of Inrolment. | ynde's 
. Cale. 


10. But if the Queſtion be, at what Time a Deed was inrolled, it is | 
to be tried by a Jury ; becauſe it is not neceſſary, nor was it formerly the i ay ** 
Practice, to mention the Time of inrolling a Deed. Cale... 3 
EE ns 2 Roll. Rep. 
11. If the Queſtion be, whether J. S. were Sheriff of the County of 4. oa 
it is to be tried by the Record : becauſe every Sheriff is appointed by Let- . 


ters Patent, which are always recorded. Strata Mar- 
| | : cella's Caſe. 


12. But if the Queſtion be, whether J. N. were Under- Sheriff to J. S. Bro. Trial. 
it is to be tried by a Jury; for the Appointment of an Under-Sheriff is Pl. 113. 
never recorded, i | | | | | | | 
13. If a Sheriff, after having returned a Cepi corpus, plead to an Action 2 Roll. Abr. 
of Eſcape, that the Party never was in his Cuſtody, the Queſtion, whether 574. Pl. 7. 
the Party was eyer in the Sheriff's Cuſtody, is to be tried by the Record 
of the Return. SEN — | 
14. But if a Sheriff, who did arreſt J. S. return non eft inventus, the 2 Roll. Abr. 
| Queſtion, whether F. S. were arreſted, is to be tried by a Jury : Becauſe 574. pl. 8. 
it depends upon the Truth of the Return, and not upon the Import 
thereof. | en 3 , 
15. If a Man juſtify the having done a Thing as a Juſtice of the Peace, 2 Roll. Abr. 
the Queſtion, whether he were a Juſtice of the Peace, is to be tried by 574. pl. 9. 
the Record of the Commiſſion of Peace. ; 
16. If the Queſtion be, whether a Perſon have a Right to a Peerage Ld. Raym. 


under a Writ, it is to be tried by the Record of the Writ : But if 3 v. 
ys. 


the Queſtion be, whether a Perſon have a Right to a Peerage by Deſcent, | > Mod 
it is tobe tried by a Jury: For it can never appear from the Record, that 57• 
the Perſon claiming the Peerage is deſcended from the Perſon who was firſt 


created a Peer. | : : 
17. If a Matter of Record be alledged meerly by Way of Inducement Palm. 524. 

to a Matter of Fact, the Trial is to be by a Jury; for the Queſtion in ſuch 7 3 

| Arton. 


Caſe is not concerning a Matter of Record. 
18. If a Queſtion ariſe concerning a Decree of the Court of Chancery, it Trial per 


is to be tried by a Jury ; the Court of Chancery, uatenus a Court of Pais 156. 


Equity not being a Court of Record. 
19. If a Record be pleaded, and an Iſſue be joined upon the Plea of Bro. Fail. of 


Nul tiel Record, a Day is given to bring in the Record. | Record, pl. a- 
20. If the Record be a Record of the Court in which it is pleaded, and ibid. 
it be not brought in at the Day, this is a Failer of Record: Becauſe it was 
in the Power of the Party to bring it in. | | 
21, If the Record pleaded be a Record of a ſuperior Court, and it be Bro Fail. of 
not brought in at the Day, this is a Failer of Record: Becauſe, as a Cer- Record,p!.3- | 
tiorari could not he ſent from the Court in which it is pleaded for remov- 
ing the Record of a ſuperior Court, it was incumbent upon the Party who 
pleaded the Record to bring it in. It was moreover in his Power, to re- 
move the Record by a Certiorari into the Court of Chancery, and after- 
wards to bring it by a Mittimus from the Court of Chancery into the Court 
in which it is pleaded. Te = 
22. But if the Record of an inferior Court be pleaded, and a Cer!iorarr Ibid 
have been ſued out from the Court in which it is pleaded to the inferior 
Court, and the Record be not returned at the Day, this is not a Failer of 


| Recard ; becauſe the Party who pleaded the Record has nct been gviity 
ORs | of 


:226 1... JC 1. 6 | 
df Neglect: But it is his Duty to ſue out an alias Certiorari, and after. 
wards a Pluries, and ſo to continue the Proceſs, until the Record is re- 
turned, 3 1 5 | 

Bro. Fail. of 23. Although ſome Part of the Record pleaded be not ſet out, this is 

Record,pl.4-noea Failer of Record; for it is not neceſſary, that any more ſhould be 

| ſet out by the Party who has pleaded a Record than is material for him, 

Ibid. 24. If a Man plead a Record of a Recovery of one Acre, and the Re- 
cord brought in is of a Recovery of two Acres, this is not a Failer of Re- 
| cord ; for if two Acres were recovered one certainly was. 5 
Ibid, 2c. If a Man declare upon a Recognizance of J. S. and it appear from 
15 the Record brought in, that J. S. and J. N. were jointly and ſeverally 
liable for the whole Sum mentioned in the Recognizance, this is not a 
Failer of Record: It being ſufficient to ſhew, that J. S. was liable for the 

whole Sum mentioned in the Recognizance. - Ss : 

26. A Variance in the Record brought in from the Record pleaded, in 

an immaterial Part, is not a Failer of Record, = 

Bro. Fail. of 27. If a Record of Outlawry of the Plaintiff at the Suit of F. S. be plead- 

Record, pl. 1. ed, and the Record brought in be of Outlawry of the Plaintiff at the Suit 

1 of F. N. this is not a Failer of Record; for the material Queſtion is, whe. 
ther there be a Judgment of Outlawry of the Plaintiff, and not at whoſe 

ZSauit the Judgment was. 6 „55 . 1 

Hob. 179. 28. If the Record brought in vary from the Record pleaded as to a Con- 

Coachman tinuance, this is not a F aler of Record; the Continuance not being a ma- 

v. Halley. . 55 | 

| terial Part of the Record. „„ | 
29. But a Variance in the Record brought in from the Record pleaded, 
in a material Part, is a Failer of Record, ED 

1 Barn. 333. 30. If a Man plead a Record of a Recovery againſt him by the Name of 

Eggleton v. Curphey, and the Record brought in be of a Recovery againſt a Perſon of 

Seneff. the Name of Scurfee, this is a Failer of Record: Becauſe it does not ap- 

5 pear to be a Recovery againſt the fame Perſon, 5 

Bro. Fail. of 31. And for the ſame Reaſon, if a Record of Outlawry of the Plaintiff 

Record, by the Name of J. S. Knight be pleaded, and the Record brought in be off 

pl. 11. 1 of the Plaintiff by the Name of J. S. Eſq; this is a Failer of 


Record. | 

Dyer 187. 32. If the Record of Outlawry brought in vary from the Record of 
| Outlawry pleaded, as to the Day of the Return of the Exient, this is 4 

Failer of Record, the Day of the Return of the Exigent being material. 

Hob. 209. 33. But if a Record of one Day ofa Term be pleaded, and a Record of 
a 0 V- another Day of the ſame Term be brought in, this is not a Failer of Re- 
Rand 200, Cord : Becauſe, as a whole Term is but one Day in the Eye of the Law, 

| the Variance is not material,  _ | ES” 

Bro. Fail. of 34. If however the State of the Pleadings be ſuch, that the Party, who 
Record, has pleaded a Record, ought to ſhew the preciſe Day of the Term of which 
pl. 16. is, and the Record brought in be of a different Day, this is a Failer of 
2: Record; notwithſtanding it be a Record of the ſame Term. | | 

Bro. Fail, of 35. The Conſequence of a Failer of Record is, that Judgment is given 
Record, pl. a. againſt the Party who pleaded the Record. 2 et 


| (©) Ot a Trial by a Certificate, 


1. II is in the general true, that if a Queſtion ariſe in a temporal Court, 
; | concerning a Matter which is only triable in a ſpiritual Court, it muſt 
be tricd by the Certificate of the Ordinary. oe 4 
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2. And fuch Queſtion cannot be tried by the Certificate of a Deputy Rep 68, 6g. 
to the Ordinary, unleſs the Ordinary be out of the Realm in the King's Fglle“ 


Service. 1 Inſt. 134. 
| | Bro. Certif. 


mn Eveſque, 
- ; P . 30. 

2. But if a Biſhoprick be vacant, a Queſtion which is triable only in the 2 Roll. Abr. 
Bithop's Court, may be tried by the Certificate of the Guardian of the 590. Z. pl. a. 


Spiritualties. 5 | 
4, If a Matter which is only triable in a Spiritual Court be pleaded inBro. Certif. 


Abatement of an Action in a Temporal Court, it is not to he tried by thede Eveſque, 


Certificate of the Ordinary: Becauſe ſuch Trial would not in this Caſe?! 22: Ek 
be peremptory. e RN 588. pl. 3. 


5. The Queſtion, at what Time an Act, which is only triable in a Spiri-2 Show. 53. 
' tual Court, was done, ts not in the general to be tried by the Certificate of Hill v. 
the Ordinary, - 3 Boomer. 

6. But if the Time of doing an Act, which is only triable in a Spiritualz Show. 53. 
Court, be material, ſuch Queſtion is to be tried by the Certificate of the Hill v. 
Ordinary. | | | —— 

Fo | Noy 111. 
7. If a Queſtion ariſe in a temporal Court concerning Special Baſtardy; Bro. Baſt. 
namely whether J. S. was born before his Father and Mother were married,P!-17- pl. 29. 
it is not to be tried by the Certificate of the Ordinary; Becauſe the Marriage 

being admitted, the Queſtion concerning the Time of Birth of J. S. may be 

_ properly tried in the Temporal Court. 1 85 | 

8. It was formerly holden, that if a Queſtion aroſe in a temporal Court Bro. Baſt. 
concerning General Baſtardy ; namely whether the Father and Mother of Pl. 9. pl. 17. 

J. . were married, it was in the general to be tried by the Certificate ofP': 29. 
the Ordinary : Becauſe a Queſtion concerning the Validity of a Marriage 
can be only tried in a Spiritual Court. © | | 

9. But it was at the ſame Time holden, that if the Queſtion did not ariſe Bro. Baſt. 
before the Death of the Perſon whoſe Legitimacy was in Queſtion, it might?* 3 Pl. 9. 
be tried in a Temporal Court. | 

10. And it has been for many Years holden, that the Queſtion, whether 1 Show. 50. 
there has been a Marriage in Fact, is in all Caſes triable in a Temporal Court; Se Ve 
for that the Certificate of the Ordinary is never neceſſary, unleſs the Queſ-g;1,7* 437 
tion be whether the Father and Mother were lawfully married. Bro. Bai: 

11, It follows, that as the Plea of Ne ungues accouple in Loyal Matrimonie, pl. g. 
which is the only Plea whereby the Lawfulneſs of a Marriage can be put in 1 437. 
Ifue, is only to be pleaded in a real Action; the Certificate of the Ordinary 41. 
is not at this Day neceſſary in a perſonal or mixed Action. | 

12. In Action of Debt upon a Bond, conditioned for the Payment of a! Lev. 41. 
Sum of Money to the Plaintiff upon the Day of his Marriage, the Defen- pany 
dant pleaded Ne unques Loyalement marrie. Iflue being joined upon this gro. Baſt. 
Plea, there was a Verdict for the Plaintiff. In Arreſt of Judgment it waspl. 9. 
inſiſted, that the Lawfulneſs of the Marriage ought not to have been tried Salk. 437. 
by a Jury. But by the Court The material Part of this iſſue is married 
or not. The Plaintiff might have demurred to the Defendant's Plea, on 
Account of the Word Loyalement being therein contained. As he did not 
demur but pleaded to Iſſue, and as this is a perſonal Action, wherein the 
Lawfulneſs of a Marriage cannot properly come in Queſtion, the Trial was 
well enough. | | | ed | | 1 

13. If a Queſtion atiſe in a Temporal Court, whether J. S. be under at laſt. 133. 
Sentence of Excommunication, it is to be tried by the Certificate of the 
Ordinary. | 
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© Bro. Trlal. 14. If a Queſtion ariſe in a Temporal Court, whether F. $ be divorced 


pl. 31. pl. 53. from his Wife, it is to be tried by the Certificate of the Ordinary, 

Cro. Eliz, 15. Wherever the Ceitificate of the Ordinary is neceſſary to the Trial of 
789 a Queſtion in a Temporal Court, it is alſo neceſſary, that the Certificate be 
Biker v. poſitive as to the Fact certified ; Becauſe the Temporal Court cannot deter- 


Rogers 


2 Roll. Abr. mine upon any fpecial Matter therein contained. 

: | N 16. In an Action of Dower Iſſue was joined upon the Plea of Ve unque: 

Eaſterly v. accouple in Lyal Matrimonie. The Ordinary being written to by the Court, 

Eaſterly. he certified the Evidence adduced before him to prove the Lawfulneſs of 

| the Marriage: But he did not certify poſitively that the Parties were Jaw. 
fully married. Upon a Motion as of Courſe for Judgment for the De— 
mandant the Court refuſed to give Judgment ; and faid it might be moved 
upon Notice of Motion to the Tenant, who would then have an Opporty- 
nity of objecting to the Sufficiency of the Certificate. The Certificate was 
afterwards amended by returning the Fact inſtead of the Evidence; and 
Judgment was given for the Demandant. _ | | 

Bro. Baſt. 17. But if the Certificate be poſitive as to the Fact certified, it is ſuffi- 

pl. 33 cient, notwithſtanding the Evidence upon which the Ordinary founded 


hows Abr. hig Opinion be therein contained; inaſinuch as, this is to be rejected as 


pl. 6. by Surpluſage. | 3 


Cro. Car. 18. It is not neceſſary ſor the Ordinary, who certifies that two Parties 
351. were joined together in lawful Matrimony, to mention the Day or Place of 
1 the Marriage: Becauſe his Certificate, provided it be poſitive as to the Facc 
2 Roll. Abr. Certified, is concluſive, . | 5 | | 
891. pl. 3. 1 N | | Rs | 

 rInſt. 74. 19. If a Queſtion arife concerring the Exiſtence of a Cuſtom of the City 


2 Roll, Abr. of London, it may in the general be tried by the Certificate of the Mayor 
579, 880. and Aldermen. | | | 1 


I laſt. 94. 20. But unleſs the Party, who deſtres to have a Queſtion concerning the 


Bro. Prial, Exiſtence of a Cuſtom of the City of London tried by Certificate, ſurmiſe, 
Pl. 96. that when Parties have been at Iſſue concerning the Exiſtence of ſuch a 
Cuſtom, it has been uſual to try the Iſſue by the Certificate of the Mayor 
and Aldermen, the Queſtion is not to be ſo tried. — > 
1 Inſt. 74. 21. The Certificate of the Mayor and Aldermen of the City of London, 


2 Roll. Abr. concerning the Exiſtence of a Cuſtom of this City, is not to be ſent in Writ- 


579 ing; but is to be delivered at the Bar of the Court by the Mouth of the 


Recorder. | 


"6 Noll. Abr. 22. If a Queſtion ariſe, whether there be a Cuſtom of the City of Lon- 


880. pl. 5. don, that every Man may deviſe Land lying therein, it may be tried by the 
Certificate of the Mayor and Aldermen. _ 


2 Boll. Abr. 23. If in an Action of Debt upon Bond the Defendant plead a foreign 
880. pl. 3. Attachment in London by Virtue of a Cuſtom of this City, and Iſſue be 


Joined upon the Exiſtence of the Cuſtom, it may be tried by the Certificate 
of the Mayor and Aldermen. | | | 


2 Jon. 149. 24. An Action of Debt was brought upon a By-Law, which ordained, 
Leather Sel.that every Perſon elected to the Livery of a certain Company ſhould pay 


Comp. v. Twenty-five Pounds for the Uſe of the Company. The Defendant pleaded | 
a Cuſtom of the City of London, that no Perſon is capable of being elected 
to the Livery of any Company, unleſs he is a Freeman of this City, and 

that he is not a Freeman thereof. The Plaintiff in his Replication denied 
the Exiſtence of the Cuſtom, and concluded with an Averment. The 
Defendant demurred, becauſe the Plaintiff had not concluded to the Coun- 
try. It was holden, that the Concluſion was right ; for that the — 

18 . e 5 


„ FT N 4 0 229 
of the Cuſtom may be tried by the Certificate of the Mayor and- Alder- "213 
. „55 h Is | 

neg But if the Mayor and Aldermen are intereſted in the Cuſtom, con- Hob. 85. 
cerning the Exiſtence of which the Queſtion ariſes, it is to be tried bye 5 

a fur 7. 3 | 2 
wy In an Action of Treſpaſs for taking the Plaintiff's Goods, the De- Roll. Abr. 
ſendant pleaded a Cuſtom of the City of London, that if any Perſon, not 581. pl. 3. 
having a Shop in this City, carry Goods about the ſame to fell, he ſhall 

forfeit the Goods to the Mayor, Citizens and Commonalty, and that it 

ſhall be lawful for any Freeman to ſeize them for the Uſe of the Mayor, 

Citizens and Commonalty ; and that he being a Freeman did ſeize them 

by Virtue of the Cuſtom. Iſſue being joined upon the Exiſtence of the 

Cuſtom, it was tried by the Certificate of the Mayor and Aldermen. The 

Trial was adjudged a Miſ-Trial, and the Iſſue was afterwards tried by a 

Jury. And by the Court—The Exiſtence of a Cuſtom, in which the 

Mayor and Aldermen of London are intereſted, is not fit to be tried by 

their Certificate: For no Man ought to be a Judge in his own Cauſe. 

27. The Defendant in an Ad ion pleaded, that the Mayor, Citizens and Moor 871. 

Commonalty of the City of London were entitled to a certain Sum of Mo- Pay v. 

ney for Wharfage, from the Owner of every Boat brought into Queen- 2 Roll. FO 
hiibe. The Plaintiff replied, that every Freeman was by a Cuſtom of 59. pi. 2. 

this City exempted from the Payment of the Wharfage. Iſſue being join- 

ed upon the Exiſtence of the Cuſtom, it was holden after Argument and 

long Debate, that the Iſſue ought not to be tried by the Certificate of the 

Mayor and Aldermen ; becaule they are intereſted in the Queſtion, but 
Wi 2, oe 855 

75 If a Queſtion ariſe, whether an original Writ ought to bear Teſter Will. 438. 
on the Day it was beſpoken at the Curſitor's Officer, or upon the Day it Price v. The 


| was ſealed, it is to be tried by the Certificate of the Principal and Aſſiſtants Ceuton of 


of the Curſitor's Office. 


* 
af 


(D) Df a Trial by a Jury. 


1.JT is in the general true, that every Queſtion of Fact ariſing in a 


1 Cauſe is to be tried by a Jury. 
2. And. in divers Cafes wherein a Queſtion of Fact may be otherwiſe Bro. Trial, 


tried, it is, as under the foregoing Heads has been ſhewn, in the Diſcre- pl. . 
Bro. Appeal, 


tion of the Court to ſend it to be tried by a Jury. 2 


JETT I: 


3. If a new Offence be created by a Statute, and the Statute be filent 5 Mod. 99. 
as to the Manner of its being tried, the Trial thereof is to be by a Jury; Reg ». 
this Manner of Trial being agreeable to Mugna Charta. os 4 

4. As the Qneſtion, whether there ought to be a Common Council in Sayer 37. 

a Corporation, conſiſting of a certain Number of Perſons, muſt always Rex v. The 
depend upon a Queſtion of Fact, namely whether there have been an r 
Ulage in the Corporation to have ſuch Common Council, it is a proper Noctingbam. 
Queſtion for the Determination of a Jury. | | ones 
5. If a Queſtion do not depend upon an AQ alone, but upon an Act as 1 H. H. P. C. 
being coupled with a certain Intent, the Intent as well as the Act muſt be 359 
tried by a Jury : Becauſe the Intent 1s in ſuch Caſe the material Thing, and 
the Jury muſt judge thereof in the beſt Manner they are able from the 


Lircuinſtances which attended the Act. 
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; 3.0. Ide, 6. If the Iſſue be, whether a Tenant chaſed his Beaſts from a Manor, 
pl. 43. after the Lord who came to diſtrain had ſeen them upon the Manor, with 

an Intent to prevent their being diſtrained, the Intent mult be tried by a 

, Bro. Iſſue, 7. If the Iſſue in an Information be, whether the Intent of the Defend- 
pl. 22. ant was to carry Wool, which had been by him put on Board a Ship, to 


155 H. F. C. Calais, the Intent muſt be tried by a Jury. 


Hob. 410 8. If an Agreement be, that a certain Fact ſhall be proved, it muſt 
Crookhay v. be proved to a Jury: This being the legal Way of proving a Matter of 
Woodward. Fact. | | 5 C 

Hob. 93. ZR FS 

5 Rep. 108. | Sid, 313. Cro. Ja. 381. 


9. But if a particular Manner of proving a certain F act have been agreed 


Hob. 217. | 
: Crookhay v. upon, it muſt be proved in the Mianner agreed upon. 
i Woodward. _ - 8 ; 
5 Rep. 108. Sid. 313. Hob. 93. 


i | 3 Lev. 241. 10. If an Agreement be, that a certain Fact ſhall be proved before 7 
= 2 v. F. it is to be proved by Witneſſes to be examined by 7. w.. 
Beal. . | | < . | 
Cro. Ja. 381. 11. And although an Agreement be in general Terms, that a certain 
Sid. 313. Fact ſhall be proved; yet if it appear clearly, from any Circumſtance at- 
nn tending the Agreement, that the Parties did not intend a Proof to a Jury, 
the Fact may be otherways proved, EE: 6 | 
Cro. Ja. 38 1. 12. If an Agreement be, that a certain Fact ſhall be proved in two 
Gold v. Days, it -is not neceſſary that it ſhould be proved to a Jury; for, as a 
Death, Trial by a Jury can never be had within ſo ſhort a Space of Time as two 
Days, ſuch Trial could not have been intended. EE - 
Lutw. 66s, 13. The Condition of a Bond dated the 23d Day of Auguſt was, that 
Ladd v. the Obligor ſhould pay to the Obligee Ten Shillings, for every twenty Shil- 
Garrod. * lings which the Obligee ſhould by ſufficient Proof make appear that J. &. 
| was indebted to him; and that one half of the ſame ſhould be paid on or 
before the 25th Day of November then next enſuing, An Action of Debt 
being brought upon the Bond the Defendant pleaded, that the Plaintiff 
did not make it appear by ſufficient Proof, that J. S. was indebted to him 
in the Sum of twenty Shillings. The Plaintiff replied, that before the 
faid 25th Day of Nowember he and J S. ſettled an Account, by which J. 
S. acknowledged himſelf to be indebted to the Plaintiff in the Sum of 3 iel. 
Upon a Demurrer to the Replication it was inſiſted, that the Proof of the 
Debt ought to have been made to a jury: But it was holden, that ſuch 
Proof could not have been intended: Becauſe a Trial by a Jury could not 
have been had, before the Time limited for the Payment of the Money 
muſt have expired. rd | 585 8 
14. If it be neceſſary, that a Fact ſhould be proved to a Jury, it is not 
| neceſſary, that it ſhould be proved in a previous Action. | | 
Moor 843. 15. A Promiſe was made by F. S. to pay J. N. Three Pounds, upon his 
Griffin's proving that a certain Cock won his Battle, An Action being brought 
Caſe, for the Money, J. S. pleaded that this had not been proved. The Plea 
2 Leon 416. as holden to be bad. And by the Court—lIt was not neceſſary to prove 
this before the bringing of the preſent Action; for it may be proved at 
the Trial thereof, | | „„ „„ 
Cro. Ja. 188, 16. A Penalty was given by a Statute, upon its being proved by two 
Aldred 2. Witneſſes, that a certain Thing thereby prohibited had been done. In 
Mathew. an Action of Debt for the Penalty che Queſtion was, whether it were 
neceſſary to prove the Offence by two Witneſſes in a previous Action, be- 
| 1” „ = fore 
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fore an Action could be brought upon the Statute. It was holden not 
to be neceſſary; for that this may be proved in the Action upon this 
Statute. | | | 


(E) Df a Trial at Bar. 


1. Dy the Statute of Second Meſtminſter, c. 30. Trials at Bar, which 
| were before had in all Cauſes, are confined to ſuch Cauſes, as by 
Reaſon of the Greatneſs and Variety of the Matters in Queſtion require a 


more ſolemn Examination. = 
2. A Trial at Bar cannot be had without the Leave of the Court, al-2 Lill. Abr. 
though bota Parties defire to have a Cauſe tried at Bar, | * ET 


3. It is laid down in one Book, that unleſs it appear, that the Matter 1 Barnard, 


in Queſtion is of conſiderable Value, and that ſome difficult Queſtion will 141. Good- - 


probably ariſe at the Trial of the Cauſe, the Court ought not to grant Wood 


Trial at Bar. | 7 3 

The Eſtate in Queſtion was of the Value of 3000. a Year ; yet the Salk. 648. 
Court refuſed to let an Action of Ejectment be tried at Bar: Becauſe, as Lord Sand- 
the Leſſor of the Plaintiff claimed under the Defendant, it did not appear, Wich's Caſe. 
that any Thing more would be neceſſary than to prove the Execution of a 


_ Conveyance. | 
5. But it is in other Books laid down, that the granting of a Trial at2 Lill. Abr. 


B . Tt | 0 n 37 ES 741. 
ar is diſcretionary in the Court Str. 696. 


6. Trials at Bar were granted in two modern Caſes, although it did not Str. 52, 479. 
appear, that any difficult Queſtion would ariſe at the Trial of either of the 
Cauſes: Becauſe the Matters in Queſtion were of great Value. | 
In another Cafe the Court granted a Trial at Bar at the Inſtance of! Barn. 320. 
the Defendant ; becauſe the Plaintiff had laid his Damages at $0,000 /. 13 
although it did not appear, that any difficult Queſtions would ariſe at the Jefferies, 


Trial of the Cauſe. 


8. And in another Caſe the Court granted a Trial at Bar, although the Str. 644. 
Matter in Queſtion was very inconſiderable; becauſe it appeared, that the Job ” 
Onn ion. 


Examination would be difficult. | 


9. It has been holden, that, in order to jnduce the Court to grant a! 3 | 
| 141. 00d 


Trial at Bar, the particular Value or Difficulty of the Cauſe mult be ſhewn ; right v 
for that it is not enough to ſwear generally to Value or Difficulty. Wood: 


10. It was ſworn in order to. obtain a Trial at Bar, that the Exami- Sayer 79. 
EX 9. 


nation was expected to be long and difficult, and that the Matter in Burgeſſca of 


Queſtion was of great Value. A Trial at Bar was refuſed. And by the Carmarthen 
Court.— lt is very eaſy to alledge generally, that there is Value in a Cauſe, 

or that the Examination is expected to be long and difficult: But the Court 

ought not to grant a Trial at Bar, unleſs the particular Value or Difficulty 

be ſhewn ; becauſe Trials at Bar are very expenſive, ard the granting of 

_ would prevent the Court from diſpatching the Butineſs of other 

dultors. | 


. 


11. It was faid by Pratt Ch. J. that the moſt proper Caſe for grant- Ms. Rep. 
| Whitaker v. 


ing a Trial at Bar is, where it is likely, that a Queſtion of Law wi Bur rough, 


| ariſe, and that this will be fo complicated with a Queſtion of Fatt, that rin. 46.3. 
| the whole Matter muſt be determined by the Jury under the Direction of in C. . 
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the Court: For that, how difficult ſoever the Queſtion of Law which ig 
likely to ariſe may appear to be, if it be not complicated with a Queſtion 
of Fact, there is no Neceſſity to grant a Trial at Bar; becauſe the Quef. 
| tion of Law may be reſerved for the Conſideration of the Court. 5 
Str. 696. 12. It is in the ene ver that the Court will not grant a Trial at 
The Caſe of Bar before an Iſſue is joined; becauſe the Court cannot judge; before it is 
| 1 known what the Iſſue is, of the Propriety of trying it at Bar, 
Church. | | Bi: To 
12Mod 331. Wet ee 
2 Barn. 365. 13. But in an Action of Ejectment the Court will grant a Trial at Bar 
Roe on the before Iſſue is joined: Otherwiſe it would generally be in the Defendam'g 
9 Power, to prevent the Plaintiff's moving for a Trial at Bar; Iſſue bein 
iq. ſeldom joined in ſuch Action, until the Opportunity of moving for a Trial 
3 JJ | E VVV 
Sayer 185. 14. A Motion being made for a Trial at Bar, before Iſſue was joined in 
Anon. the Action, the Court refuſed to make a Rule to ſhew Caule. And by 
Ryder Ch. ].—It is contrary to the Practice of the Court to grant a Trial 
=_ at Bar in any Action, except an Action of Ejectment, before Iſſue is 
1 . 8 BR, HE 
: Sa' k. 644. ; 15. If the Venue in an Action be laid in London, the Court cannot order 
2 Lill. Abr. jt to be tried at Bar; becauſe the doing of this would be contrary to a 
24 Charter, by which the Citizens of London are exempted from ſerving as 
Sire 856. Jurors out of the City of London. oe 
2 Lill. Abr. 16. And it is faid, that if the Venue in an Action be laid in Briſtol, 
750. the Court cannot for the ſame Reaſon order it to be tried at Bar. 
2 Roll. Abr. 17. If a Civil Cauſe be carried on in the Name of the King it muſt al- 
629. ways be tried at Bar, unleſs there be a ſpecial Warrant for granting a Wiit 
5 ** N. B. NMiſi prius; becauſe the Statute of Ni prius does not extend to the 
| ing. | | | | 2 
Bro. Niſi 18 The Attorney General may pray a Trial at Bar in any Civil Cauſe 
prius pl. 35. wherein the King is intereſted ; for, as the Statute of Nz/ prius does not 
a Inſt. 424. extend to him, the King has a Right to try every Civil Cauſe in which he 
alk. 651. + + : | a | | | 
is intereſted at Bar. | | N . 
Salk. 625, 19. A Trial at Bar was granted at the Prayer of the Attorney General in 
5 Hb __ an Action againſt the Governor of New Tork, for ſomething done by him 
mont's Cale. as Governor: Becauſe the Action was defended at the Expence of the 
galk. 651. 20. The Attorney General cannot prevent the Trial of a Civil Cauſe in 
Sir Samuel which the King is intereſted at Bar; for although he may, if the King be 
Altry's Caſe. intereſted in a Civil Cauſe, always pray a Trial at Bar, it does by no Means 
follow, that he ſhould have a Power to deprive a Subje& of the Right of 
trying a Czute at Bar, which is proper to be tried there. Es 
1 Ventr. 74. 21, The Court will not in the Caſe of an Indictment or Information 
Anon, grant a Trial at Bar at the Prayer of the Attorney General, unleſs the Pro- 
ecurion be carried on at the Expence of the Crown; for, if the Proſecu- 
tion be carried on at the Expence of a Subject, the King is not to be con- 
ſidered as concerned in Point of Intereſt, notwithſtanding the Proſecution 
| eon in bis Name... „„ rs 
Sir. $16. 22. The Attorney General prayed, that an Information for Perjury filed 
Rexv. Hales. by him ex Officio might be tried at Bar: But the Court refuſed to grant ſuch 
Trizl ; becauſe he did not alledge, that the Proſecution was carried on at 
the Expence of the Crown, And by the Court—As this does not appear 
to be the Caſe, the uſual Requiſites for a Trial at Bar muſt be laid before 
the Court by Affidavit. The Attorney General, having afterwards receiv- 
ed Orders from the King to proſecute, did at another Pay again pray 2 


5 23.1 The 


Trial at Bar; which was granted. 
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23: The Court of King's Bench may grant a Trial at Bar in an Infor- Str. 52. 
mation for a Miſdemeanor at the Prayer of the Defendant, =” 


24. A Perſon of good Character being apprehended by a Hundred for a 12Mod.331. 
Robbery, and there being Reaſon to ſuſpect, that the Proſecution would bee ®: p 
carried on with great Rigour, for the Sake of diſcharging the Hundred by OP _ 
his Conviction, a Trial at Bar was moved for, Jt was not granted in this 
Caſe, becauſe the Motion was made before a Bill of Indictment was found: 

But it was ſaid by Holt Ch. J. that it had been uſual to grant a Trial at Bar 
in an Indictment at the Prayer of the Defendant. 

25. The Court of King's Bench way grant a Habeas Corpus for bringing, Lill. Abr. 
2 Felon to be tried at Bar, although the Felony was not committed in the746. 

County of Middleſex ; if it appear, that there will not be a Gaol Delivery 
at the uſual Time, in the County in which the Felony was committed, 
26. Ir is ſaid, that an Action of Debt for not ſetting out Tithes being 1 Sid. 407. 
brought by Sir William Morton, one of the Juſtices of the Court of Com- Morton v. 
mon Pleas, a Trial at Bar was moved for, which was granted without e 
Affidavit. And by the Court If one of the Judges or a Maſter in Chau- 
cery be a Party, the Cauſe, however ſmall the Value of the Matter in 
Queſtion is, may at the Prayer of ſuch Party be tried at Bar. . 

27. In another Caſe it is ſaid, that a Trial at Bar is never refuſed, if it Salk. 651. 
be prayed by an Officer of the Court, or a Gentlemen at the Bar, who is Sir Samuel 
a Party to the Suit. | ; Aſtry'sCaſe. 
28. But it is doubtful, whether either of theſe Caſes be at this Day Law ; Ms. Rep. 
for in a very late Caſe, in which a Trial at Bar was moved for by the De. Whitaker v. 
fendant a Serjeant at Law, his Pretenſion to a Trial at Bar on Account ot * _ 
being a Serjeant at Law was not much relied upon, and a Trial at Bar was; © 'R 3· 
granted upon another Ground. | | : 

29. Ihe Court may grant a 


ſues in forma pauperis. Anon, 
39. A Trial at Bar being moved for by the Defendant, it was refuſed, Salk. 648. 


beecauſe the Plaintiff was poor; unleſs the Deſendant would conſent to take Anon. 
Ai prius Colts, in caſe he ſhould obtain a Verdict. 


1. The Court will not grant a Trial at Bar in an Action of EjeQment * Mod. 318. 


unleſs a Plaintiff ſufficient to anſwer for Colts be named. 33338 
| | NE | Clarges. 


32. A Trial at Bar was refuſed; becauſe the Party moving for it had not: he org 
ad aitin= 


paid the Coſts of a former Trial, at which there was a Verdict againſt Lad). 
A 5 15 „ | | glais's Caſe. 

33. A Motion being made, that a Cauſe might be tried at Bar in the ſame Rep of Pr. 

. - { : . Defend Id tl in C. B. 66, 

Term it was moved for, upon a Suggeſtion that the Defendant wou =. 
next i erm be entitled to Privilege, it was objected, that it had not been. Earl of 
uſual to grant a Trial at Bar in the Term it was moved for. The Court Warwick. 
doubted, and ordered Precedents to be looked into: But the Defendant 

agreeing afterwards to wave his Privilege, a Rule was made for a Trial at 


Bar in the next Term. | SO : 
4. It is a general Rule not to grant a Trial at Bar in an iffuable Term, 2 Lill. Abr. 


leſt the other Buſineſs of the Couit ſhauld on Account of ſuch Trial be 744. 


poſtponed, | | | 
ticular Circumſtances of a Caſe, the Court will t Barnar. 


35. But, upon the par 3 


grant a Trial at Bar in an iſſuable Term, _ Ns vt 


36. By an antient Rule of all the Courts, every Cauſe to be tried at Bar is 2 Lill. 4 br. 
to be tried at leaſt fourteen Days before the End of a Term, that the 258 
Courts may be at Liberty towards the End of the Term to proceed upon 
Matters of Law, which are the more proper Buſineſs of the Courts. 
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Trial at Bar at the Inſtance of a Perſon who 2 Mod. 318. 
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(F) Df a Trial at Nifi prius. 


HE Writ of N i is fo called from the Words, Nik Privs 
Talis et talis venerint, which are therein contained. 
2. This Writ is given by the Statute of Second / eftminſter, c. 30. for 
the Sake of delivering Parties from the great Trouble and Expence of trying 
their Cauſes at Bar. 
Bro. Nifi 3. The Writ of N f prius ought not to be iſſued before the Venire Facias 
Proms pl. 2. is returned; for until this 1 is returned the Name of the Jurors are not of 
Pl. 9. Record. 

Bro. Niſi Pri- 4. But a Writ of Ni Prius iſſued upon the Day of the a of the 
us, pl. 9. Venire Facias was holden to be well enough; although it did not appear, 
that the Yenire Facias was in Fact returned before the Writ of N Prius 

was Iſſued. 

5. It is in the general rye, that the Defendant in an Kaon! is not intitled 
to a Writ of Ni/t Prius, unleſs the Plaintiff have made Default in proceed- 
ing to Trial. : 

Bro. Niſi 6. But in an Action of Replevia or Quare impedit, in both which Actions 


P. ius, pl. 20 · the Defendant is an Actor, he may ſue out a Writ of V prius, although 


3 the Plaintiff have not made Default in proceeding to Trial. 


. It has been holden, that 'the Defendant in a Writ of Error may ſus 
Dennis v. Out a Writ of N Prius, in caſe Iſſue be joined upon an Error in Fact, al- 


Dennis. though the Plaintiff have not made Default in proceeding to Trial: For 


that, if this could not be done, the Effect of the Judgment in the original 
Action might be delayed by the Plaintiff in Error. 
8. If both Parties deſire it, a Caute which is proper to be tried at Bar may 
be tried at Ni/% Prius; for in that Part of the Statute, deſcribing Cauſes 
which may be tried at Bar, it is declared, that if both Parties deſire 1 it any 
one of theſe may be tried at Nifi Prius. 
Bro. Niſi 9. An Action of Appeal may be tried at Nie fe Prius. 


Prius, pl. 19. 
2 Hawk. Pl. C. 411. 


Gib. Hin. C. 10. If the Plaintiff ; ina Country Cauſe have negleQed to ) try it at the 


P. 91. next Aſſizes after Iſſue was Joined, the Defendant may ſue out a Writ of 
| Ni of Prius with Provifo. 


| Ibid, It is faid; that the Defendant i in a Town Cauſe cannot ſue out a 


Wit of Ni Prius with Proviſo; unleſs the Plaintiff have neglected to 

proceed to Trial for the Space of one whole Term after Iſſue was joined. 
Rep of Pr. 12. But it has been holgen, that the Defendant in a Town Cauſe may 
in C. B. 101. ſue out a Writ of Nifi Prius with Proviſo, as ſoon as the Plaintiff 
Williams v. has been guilty of one 4 in proceeding to Trial after Iſſue was 
Jones. joined. | 
2 Hawk. Pl. 14. The Defendant n may "M out a Writ of Nif Prius with Proviſo in 
C. 408, an Action of Appeal; whether it be brought for a capital Offence or 

for one that is not ſo. | 

x Sid. 316. 14. And it is ſaid in one Caſe, that the Defendant i in an Indictment may 
Anon. ſue out a Writof N½% Prius with Provifo. 
3 Ventr. 318. 15. But it ſeems to be the better Opinion, that the Defendant cannot, in 
Anon. „any Cauſe either civil or criminal in which the King is a Party, ſue out a 
n pl. Writ of Nifi Prius with Proviſo: Becauſe a Default cannot be imputed to 


54 40 the Ring N | | 
I | 16. And 


qui tam can ſue out a Writ of Nifs Prius with Proviſo: Becauſe the _ v. 
is quaſi a Party. 5 


17. If two Writs of Ni ſi Prius, with Proviſo, one of which was ſued ro. Proces 


out by the Plaintiff, the other by the Defendant, come to the Hands of pl. 56. 


the Sheriff, it is in his Option to return which he pleaſes. | Fo 


(G) Df Motice of Trial, 


1. II is in one Caſe faid, that Notice of Trial, which muſt be in wri-1 Barn. 216. 


| 8 | 3 > Hankey v. 
I ting, cannot be given in the Country. | Hoblin: 
| | SE | Trin. 8 G.2, 
2. But in a ſubſequent Caſe the following Diſtinction is taken, that if 2 Barn. 239. 


Notice of Trial be given with the Iſſue, it muſt be given in Town, becauſe ee 


the Iſſue can only be delivered in Town: But that if Notice of Trial be Mich. 16G: 


not given with the Iſſue, it may be given in the Country. "Y 
3. Eight Days Notice of Irial are fufiicient, if the Cauſe is to be tried 
in London or Weſtminſter, and the Defendant do not reſide above forty 
Miles from theſe Cities reſpeQtively, _ | 
4. By the 14 C. 2. c. 17. par. 4. it is enacted, That no Indictment, 
« Information or Cauſe whatſoever, ſhall be tried before any Judge of 
© Aﬀize or Nife Prius, or at any Sitting in London or Weſtminſter, where 
the Defendant reſides above forty Miles from the ſaid Cities reſpectively, 
« unleſs Notice of Trial in Writing has been given at leaſt ten Days be- 
4 fore ſuch intended Trial.“ 


5. Before the making of this Statute, the Practice of the Courts was to give 2 Barn. 238; 


Bowler v. 


fourteen Days Notice of Trial, if the Cauſe were to be tried in London or Jenkin 


Meſtminſter, and the Defendant reſided above forty Miles from thele Cities 
reſpeCtively ; and it has been holden, that as the Words of this Starute are 
not in the negative, namely, that no more then ten Days Notice ſhall be 
given, the Practice of the Courts, which is the Law of the Courts, is not 
taken away; and conſequently, that fourteen Days Notice are in fuch Caſe 
Mill neceſſary. _ | 5 | | | | 
6. Notice cannot be given of a Trial at Bar; until the Day appointe 
for the Trial be entered in the Book of the Clerk of the Papers. 
7. By the antient Rules of the Courts of King's Bench and Common 
Pleas a whole Term's Notice is neceſſary to be given, before there can be 
any Proceeding in a Cauſe, wherein there has heen no Proceeding for the 
Space gf four Terms. | | ” 
8. Some Doubts having ariſen concerning the Conſtruction of theſe Rules, 
it is by a Rule of the Court of Common Pleas of Faſter 13 Ges 2. or- 
dered, That in every Cauſe, wherein there has been no Proceeding for 
„ four Terms, excluſive of the Term in which the laſt Proceeding was, 
A the Party who deſires to proceed again ſhall give a Term's Notice to 
** the other Party of ſuch Proceeding ; that ſuch Notice ſhall be given be- 
fore the Effoign Day of the fifth or other ſubſequent Term; that a 
* Judge's Summons, if no Order has been made thereupon, ſhall not be 


| _* deemed a Proceeding ; but that Notice of Trial, although it was after- 


* wards countermanded, ſhall be deemed a Proceeding within the Mean- 
ing of this Rule.“ . = 
| = 9.-It: 


TK Þ 2 = 


16 And it has been doubted, whether the Defendant in an Information 2 Leon. 1 10+ 


2 Roll. Abr, 


Taſhburn v. 


Hil. 18 G. 2. 


d 2 Lill. Abr. 
741. 
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236 EE RC 1 | 
1 Sid. 92. 9. It has been holden, that although a Cauſe have been at Iſſue more 
Powys's than four Terms, if the Trial have been delayed by Reaſon of Privilege 


Cale. of Parliament, it is not neceſſary to give a whole Term's Notice of 
Trial. | "I ON; | | | $ 
Ibid. jp 10. It has been alſo holden, that if the Trial of a Cauſe, which has been 


at Iſſue above four Terms, have been delayed Part of the Time by an In- 
junction from a Court of Equity, it is not neceſſary to give a whole Term's 
Notice of Trial. „%%% | : 5 
1 Barn. 220. 11. If Notice of Trial have been countermanded, it cannot afterwards be 
_— v. continued: But new Notice muſt be given, 5 | 
OIT. | n | 
1 Barn. 214. 12. If the Name of the Cauſe be not inſerted in the Notice of Trial the 
Jacoby. Notice is not good; and this Defect is not cured by inſerting the Name in 
Marſh. the Continuance of the Notice. ä d __ | 
1 Barn, 206. 13, Notice of Trial can be continued only once; for the Court will not 
Boyes v. ſuffer this, which amounts to giving ſhort Notice of Trial, to be done a 


Twiſt. ſecond Time. | 


Ibid, 14. But if the full Time required for new Notice of Trial be given in a 
| ſecond Notice of Continuance, this is good as a new Notice of Trial; for 
the Court will reject the Words of Continuance as Surpluſage. | 

2 Lill. Abr. 15. If a Cauſe be made a Remanet pro Defectu Juratorum, new Notice 


744. of Trial muſt be given. | : | | 
2 Lill. Abr. 16. It is ſaid, that if a Cauſe were made a Remanet by the Judge, be- 
745. cauſe there was not Time to try it, there is no Neceſſity to give a new 


Notice of Trial; for that the Defendant is in ſuch Caſe bound at his Peril 

to attend until the Cauſe is tried. 33886 
Rep. of Pr. 17. If the Defendant proceed to Trial of a Cauſe under a Writ of N 
in C. P. 125. Prius with Proviſo, he is liable to the ſame Rules, as to the giving Notice 
Swall v. of Trial, as the Plaintiff would have been. 55 IE 


Leaver. | ** 
Sayer go. 18. It has been holden, that although the Defendant, who has removed 
Rex 2. an Indictment, be obliged by the Recognizance entered into upon removing 


Furſer. it to try the Iſſue which ſhall be joined at the next Aſſize, he muſt give 
Notice of Trial; and that entering Notice in the Office-Book is not ſuf- 
ficient Notice. %% 8 5 „ 

1 Barn. 216. 19. Notice of countermanding a Trial, which muſt be in writing, may 

Hank ey v. be given in the Country. n te 8 

Hoblin. 8 | 

2 Barn. 239. <> | 5 - | - . | 

Rule of K. 20, It was heretofore ſufficient to give two Days Notice of countermand- 

B. Mich. 4. ing the Trial of a Cauſe, which was to be tried at a Sitting in London or 

on.” Weſtminſter, 7 2 | | N . 

2 Barn. 237. 21, It was alſo heretofore ſufficient to give two Days Notice of coun- 

Stafford v. termanding the Trial of a Cauſe, which was to be tried at an Aſſize, unleſs 

Thompſon. . : | —_ : . 

| the Notice were delivered to the Agent in Town ; in which Caſe four Days 

| Notice were neceſſary, „ . == 
22. By the 14 G. 2. c. 17. par. 5. it is enacted, That where any Party 


&* ſhall have given Notice of the Trial of any Cauſe, before any Judge of 


Aſſize or Viſi Prius, or at any Sitting in London or Weſtminſter, where 
the Defendant lives above forty Miles from the ſaid Cities reſpectively, 
and ſhall not afterwards countermand the fame in Writing fix Days at 

the leaſt before ſuch intended Trial, every ſuch Party ſhall be obliged 
to pay the like. Coſts and Charges, as if ſuch Notice of Trial had not, 
%% JJ. 8 N 
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(I) Df putting off a Trial. 


oF Rang? OE 37 2B 
n n 


J. HE Trial of an Indictment was proceeded to, notwithſtanding an 1 Ventr. 33. 
| Order under the Sign Manual to the Clerk of the Crown to enter Rex ». 
a ceſſer of Proſecution. And by the Court—We are not to delay a Cauſe Benſon. 
by Keaſon of the Great or Little Seal. | | | 
2. A Motion being made, at the Inſtance of the Defendant, to put off M. S. Rep, 
the Trial of an Indictment for a Miſdemeanor on Account of the Abſence Rex v. 
of a material Witneſs, it was inſiſted, that the Trial ought not io be pur Stuart. 
off, becauſe the Proſecution was carried on at the Expence of the Crown : 3 rin 33 G. 
But the Court did without Heſitation make a Rule tor putting it off. : 
3. In an Action by an Adminiſtrator a Motion was made to put off the Salk. 646. 
Trial, until a Suit in a Spiritual Court concerning the Right of the Plaintiff Saliſbury v. 
to be Adminiſtrator thould be determined. The Motion was refuſed. And Proctor. 
by the Court—A Court of Common Law cannot take Notice of a Proceed- 64 
ing in an Eccleſiaſtical Court. | : 
4. A Motion was made to put off a Trial; becauſe the Coſts for not i Barnard, 
| proceeding to Trial of the fame Cauſe had not been paid. At firſt the Court 44. 

ſaid, that the Application ought to have been for an Attachment for Non- ee v. 
payment of the Colts; But it appearing that an Attachment would Anſwer NG, 


no Purpoſe, the Plaintiff being already in Cuſtody, a Rule was made for 
putting off the Trial, | 


5. It is not uſual, to make a Rule for putting off the Trial of a Cauſe 


Jonger than to the next Term, or the next Aſſize, after the Rule for put- 


ting it off is made. - 
6. But upon the particular Circumſtances of a Caſe, the Court will make Rep of Pr. in 
a Rule for putting off the Trial of a Cauſe to the ſecond Term after the C. F. 45.119. 
| Rule for putting it off is made. 1 Barn. 324. 
7. It is a general Rule, that a 
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Motion for putting off a Trial muſt be Rep. of Pr. in 
C P. 99. 


made two Days at the leaſt, before the Day on which the Cauſe ſtands for 17 | 
Trial. 326, 329, 
330. 


r 
n * 


8. But upon the particular Circumſtances of a Caſe the Court will diſ- 2 Barn. 359. 
penſe with this Rule. After a Cauſe had been called on and made a Re- Hart v. 
manet by Conſent, a Motion was made for putting off the Trial on Account Whitlocke. 
of the Abſence of a material Witneſs. A Rule for putting it off was made; 
becauſe it appeared, that it did not come to the Knowledge of the Defen- 
dant, that this Witneſs was a material one, Time enough to make the Mo- 
tion for putting off the Trial two Days, before the Day on which the Cauſe 
was to have been tried. | | | * | 
9. A Motion was made to put off the Trial of a Cauſe upon the Aﬀidavit ; Barn. 318. 
of a third Perſon, that 7 S. an abſent Perſon was a material Witneſs for Carter v. 
the Defendant, No Rule was made. And by the Court The Affida vit, Uppington. 
that an abſent Witneſs is a material one, muſt, in order to obtain a Rule for N 
putting off a Trial, be made by the Defendant himſelf. 5 ; 
10. The Defendant's Attorney, in order to obtain a Rule for putting off Rep. of 
a Trial made Affidavit that J. S. was a material Witneſs for the Defen- Prack. in 
dant; and that he was beyond York, and could not be in London Time 8 3 
enough to give Evidence at the Trial. No Rule was granted. And by the Warren, 
Court—lt is ſettled, that a Trial ought not to be put off on Account of the Hil, ;. G. 2. 
Abſence of a Witneſs, unleſs the Defendant himſelf do make an Affidavit, 
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2 Barn. 363. 11, But it appears from a ſubſequent Caſe, that it is not always necef. 
— 2 ſary, in order to obtain a Rule for putting off a Trial on Account of the 
Trin. 140 , Abſence of a Witneſs, that the Defendant himſelf ſhould make Affdavit 
that the Witneſs is a material one, Upon ſhewing Cauſe, againſt a Rule 
for putting off a Trial on Account of the Abſence of a Witneſs, it was ob- 
jetted, that the Affidavit of the Witneſs being a material one was not made 
by the Defendant himſelf. The Rule was made abſolute. And by the 


Court—There may be a Caſe, wherein a third Perſon can ſwear that a Wit- : 


neſs is a material one and the Defendant himſelf cannot, as if a Factor ſel! 
| Goods for his Principal and employ a Porter to deliver them, the Factor in 
this Caſe knows the Porter to be a material Witneſs, but the Defendant 
does not. N BET | | 
Rep. of Pr. 12. In order to put off a Trial on Account of the Abſence of a Witneſs 
in C. P. 81. the Affidavit muſt be poſitive that the Witneſs is a material one; for the 
r 16 Court will never delay a Plaintiff without apparent Cauſe, and nothing is 
2 Barn. 383. ſo eaſy as for a Defendant to ſwear, that he believes a Witneſs to be a 
| material one. 5 | | | = 
1 Barn. 327. 13. If it appear, that the Witneſs, whoſe Abſence is made the Ground 
Bourne v. of a Motion for putting off a Trial, was not abſent at the Time Notice 
Church. of Trial was given, the Court will not make a Rule for putting off the 
1 * | | | 


— 


14. It js in the general required, that the Affidavit, for obtaining a Rule 
to put off a Trial on Account of the Abſence of a Witneſs, ſhould ſhew at 
| what Time the Witneſs is expected to return. | | 
I Barnard, 15. But it is faid, that it is not always neceſſary to ſhew this; for that 
39- in ſome Caſes, as if the Witneſs be gone in a Ship belonging to a Fleet in 
Anon. the King's Service, it is impoſſible to form a Judgment at what Time he will 
15 return, unleſs the Perſon who makes the Affidavit know what Inſtructions 

were given to the Commander of the Fleet. VV 

1 Barn. 319. 16. A Motion was inade to put off a Trial, becauſe the Witneſs who 
Roberts v. could prove a ſet-off was abſent ; but the Court was of Opinion, that, as 
Downes. this is a collateral Defence, and there is no Inſtance in which a Trial has in 


ſuch Caſe been put off, the Trial ought not to be put off. 


(O) At what Time an Jndiftment may be tried 
before Juſtices of Oyer and 'Terminer. 


 Keilw, 189. . T has been holden by all the Judges of England, that Juſtices of 
| Oyer and Terminer cannot proceed to the Trial of an Indictment 
upon the Day that Iflue is joined: But that Juſtices of Gaol Delivery 
may. OO : 

3 Inſt. 164. 2. The Reaſon given for the Difference is, that as Juſtices of Gaol Deli- 
2 Int. $68. very do, ſome Time before their coming, iſſue a general Precept to the 
z Jaws. Sheriff, for returning before them at the Day of their Seſſion twenty-four 
PL C. 406. out of every Hundred, to do thoſe Things which fhall be enjoined them 
on the Part of the King, it is preſumed, that there are always enough of 
thoſe returned under the general Precept in Court, out of whom the Sheriff, 
an Award being for that Purpoſe wade by the Court, may return a Jury 

immediately under the general Precept. 55 1 
3 3. This 
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3. This Reaſon does not appear to be concluſive; for a general Precept 2 Hawk. 
is iſſued, at the ſame Diſtance of Time before their holding of a Seſſion, FI. C. 406. 
and in the very ſame Terms, by Juſtices of Oyer and Terminer. 

4. But whether the Difference depends upon Uſage, or upon whatſoever 4 Inſt. 464. 
it does depend, the Law ſeems to be ſettled, that Juſtices of Oyer and 2 Init. 568. 
 Terminer cannot award a Jury for the Trial of an Indictment, to be return- 7 par 18. 
ed immediately out of thoſe returned under the general Precept; but that they Pl. C. 206. 
muſt iſſue a Venire Facias for the returning of a Jury. | 

5. It was in one Caſe inſiſted, that Juſtices of Gaol Delivery have not a Cro. Car. 
Power to award a Jury, to be returned immediately for the Trial of an 34. 
Indictment, unleſs the Party indicted be in Priſon : But the Opinion of the 2 * 
Court was, that ſuch Juſtices can as well do this where the Party is not in 2 
Priſon as where he is. | | : | 
6. It is faid by Coke Ch. J. that, although Juſtices of Oyer and Terminer 4 Inſt. 164. 
cannot award a Jury, to be returned immediately for the Trial of an In- Inſt. $68. 
ditment out of thoſe returned under the general Precept, they have a 
Power in all Caſes to award a Venire Facias returnable immediately, and he 
cites divers old Caſes, in which ſuch Power was in Fact exerciſed. 
J. But it ſeems to be the better Opinion, that Juſtices of Oyer and 
Terniner cannot award a Venire Facias returnable in leſs than fifteen 

Days. - 5 | 
3. In one Caſe a Yenire Facias returnable immediately, which was 1 Sid. 99. 
awarded by Juſtices of Oyer and Terminer for the Trial of an Indictment for Rex v. 
Barratry, was holden to be good; becauſe it had been awarded with the 855 
Conſent of the Party indicted; which ſhews, that without ſuch Conſent it 
would not have been good. 8 
9. And it may be inferred from divers other Caſes, that Juſtices of Qyer 2 Roll. Abr. 
and Terminer cannot award a Venire Facias returnable in leſs than fifteen 85 Car 


Days for the Trial of an Indictment. | 315, 448. 


- 


10. If an Indictment be found in a County wherein the Court of King's 9 Rep. 118, 
Bench fits, a Venire Facias, returnable immediately, may be awarded tor 8 _ p 
the Trial of the Inditment. ES | . 
11. But if an Indictment for a Miſdemeanor, found in a CBunty wherein Ibid. 

the Court of King's Bench does not ſit, be removed into that Court, a 


Vienire Facias returnable in leſs than fifteen Days cannot be awarded for 
the Trial of the Indictment. | | 


1 


(S) Ot the Manner of trying where more than 
N one Iſſue is to be tried. 


1. TF in an Action againſt two one of the Defendants plead a Plea in Inft. 125. 
Abatement, and the other Plea which goes to the Action, and Iſſues 2 Roll. Abr. 

are joined upon both Pleas, the Iſſue upon the Plea in Abatement ought firſt 52 8. Pl. 7. 

to be tried: Becauſe if this be found againſt the Plaintiff the whole Action 

abates. | | * 

2. If in a Perſonal Action againſt two one of the Defendants plead a1 Inſt. 123. 
Plea which goes to the Action, and the other a Plea which extends only to Bro. Trial, 
himſelf, and Iſſues are joined upon both Pleas, the Iſſue upon the former 4 97 an 
Plea ought to be firſt tried: Becauſe if this be found againit the Plaintiff, 625. pl. 1. 
| | | TEE | the 
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the other Defendant may take Advantage of the Verdict, in which Cafe 

there will be an End of the Action. „ 85 

3 Inſt. 123. 3. If in an Action of Treſpaſs againſt two one of the Defendants plead a 
2 Roll. Abr Releaſe, and the other a Plea which extends only to himſelf, as Not guilty 
628. pl. 8. or a Juſtification, and Iſſues are joined upon both Pleas, the Iſſue upon 
the former Plea ſhall be firſt tried: Becauſe if this be found againſt the 
Plaintiff it makes an End of the Action; the Diſcharge of one Defendant 

| being in ſuch Cale a Diſcharge of both. „„ * 8 
Bro. Trial, 4. If a perſonal Action be brought againſt two, and one of the Defendants 
pl. 48. plead a Plea which extends to himſelf only upon one Day, and the other 
a Plea which extends to himſelf only upon a ſubſequent Day, and Iſſues 

are joined upon both Pl-as, the Iſſue upon the former Plea ought to be 
5 firſt tried: Becauſe it thall be intended to have been firſt pleaded. 1 

2 Inſt. 128. F. If a real Action be brought by J. S. as Heir to his Father againſt two, 
1 Roll. Abr. and one of the Tenants plead a Plea which extends only to himſelf, and 
6248. Pl. 9. the other a Plea which goes to the Action, as that the Demandant is a 
Baſtard, and Iſſues are joined upon both Pleas, it is not material which of 
the Iſſues is firſt tried; for, although that which goes to the Action be 

flirſt tried and found againſt the Demandant, the other ſhall nevertheleſs be 
tried: Becauſe the Demandant may recover that Part of the Land, of which 

15 the other Tenant is in the Poſſeſſion. 355 

1 Toft. 125. 6. If in an Action an Iſſue be joined as to Part, and there be a Demurrer 

as to the Reſidue, it is in the Diſcretion of the Court, to order the Iſſue to 

be firſt tried, or the Demurrer to be firſt argued. „ . 
Sayer 131. 7. At a Trial at Bar, in which eleven Iſſues directed by the Court of 


Kemp. v. Chancery were to be tried, it was moved, that the Evidence as to the diff. 


Mackerill. ferent Iſſues might be gone through ſeparately, and the Caſe of Lord 
 Thanet v. Sir Edward Snatchbull was cited; in which divers Iſſues direQ= 
ed by the Court of Chancery had been tried in divers Terms. This was 
conſented to by the other Side. And by the Court —The doing of this is 
quite reaſonable: For if the Evidence be not gone through ſeparately, it 

muſt in ſumming up be ſeparated by the Judge, otherwiſe the Jury will not 
be able to find a proper Verdict. | | 


— „ 


(J) Of granting a new Trial. 
1. In the General, 


Sty. 462. 1 7 Hit E Cafe of Mood v. Gunſton, which was in the Year 1655, is 
Wood v the firft Caſe reported in the Books, wherein a new Trial was 
Gunſton. granted: 8 „„ „ ĩð ö» 
1 Will. 207, 2. But it is ſaid, that it ought not from thence to be concluded, that 
Rex v this was the firſt Inſtance of granting a new Trial; for that the Silence of 
the Corp of Reporters as to this Matter may be imputed, to its not having been former- 
Bowdley. ly the Practice to report what was done by Courts upon Motions. EE 
Salk. 648. 3. It is faid by Holt Ch. J: that the granting of new Trials muſt have 
Argent v. been much more antient than the Caſe of Mood v. Gunſton: Becauſe it was 
Darrel. long before this Caſe a good Cauſe of Challenge to a Juror, that he had 

= before been a ſuror in the fame Cauſe. „ | . 
Str. 99. 4. But it is ſaid in another Caſe, that what is ſaid by Holt Ch. J. in the 
Rex v. Bell. Caſe of Argent v. Darrel is not of much Weight; for that the e 
| | | : ne | ö 5 
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becauſe a Man had before been a Juror in the ſame Cauſe, might have been 
. where a Venire Facias de novo had been awarded. 
5. The proper Time of moving for a new Trial, if the Cauſe were tried 
in Term, is within the firſt four Days after the Day upon which it was 
tried; if it were tried in a Vacation, within the firſt four Days of the next 
Term: Becauſe Judgment may be entered up after ſuch four Days are re- 
ſpectively paſt. e 5 = I 
6. But it has been holden, that if Judgment have not been in Fact en- Str. oge. 


tered up, a Motion may be made for a new Trial after the Day upon which —_ v. 
it mi en entered up 1 : 2 h | mit | 
it might have been entered up 1s paſt a . 


In a later Caſe however it was holden, that a new Trial cannot bei Barn. 328. 
moved for after the Day on which Judgment might have been entered upp me * 
is paſt, although it have not been in Fact entered up; unleſs the Matter, N 2 
upon which the Motion is founded, were not diſcovered until ſuch Day G. 2. 
was paſt. | | | | 
| hey is in the general true, that a Motion for a new Trial cannot be Salk. 647. 
made after moving in Arreſt of Judgment. | Turbeville 

I | = | v. Stamp. 
9. But if the Matter, upon which the Motion for a new Trial is found- Rep. of Pr. 
ed, were not diſcovered at the Time of moving in Arreſt of Judgment, 8 pg 
2 for a new Trial may be mace after moving in Arreſt of Judg- poyſer. 
10. And if this be not the Caſe, the Court will ſometimes give Leave 
to move for a new Trial after moving in Arreſt of Judgment; becauſe, if 
there be Reaſon to arreſt the Judgment, it would be nugatory for the Par- 
ties to be at the Expence of a ſecond Trial. | | - 

11. A new Trial may be moved for although the Verdict be ſpecial ; for Bunb. gr. 
the Intention of a ſpecial Verdict can only be to reſerve a Queſtion of Law Namink v. 
for the Opinion of the Court, in Caſe the Verdict ſhall ſtand. Farwell, 

12, If due Notice of Trial were not given, this is a good Reaſon for Salk. 645. 
granting a new Trial: But if a Defence were made, the Court will _——— 
grant a new Trial, although due Notice of Trial was not given; the —_ 
fe of Notice being cured by the Defence. | 
13. A new Trial in an Indictment was granted; becauſe the Defendant Sayer 90. 


had not given due Notice of Trial. | Rex v. 
| „ | Furſer. 
4. A new Trial cannot be moved for after a Nonſuit; the Plaintiff; Mod. 534. 
being out of Court. _ Hyon v. 
| 5 Ballard. 


15. But a Motion may be to ſet aſide a Nonſuit for Irregularity, and if Rep. of Pr. 
it appear to have been obtained irregularly, the Court will make a Rule in C. B. 
for proceeding in the Cauſe, which anſwers the ſame Purpoſe as granting 331, 5 8 
a new Trial. | | | | | 4 
16. It has been holden, that a new Trial cannot be moved for in the 2 Barn. 362. 
Court of Common Pleas, in a Cauſe which was tried before a Judge of Bond v. 
another Court, unleſs the Fat upon which the Motion is grounded by 

verified by Affidavit. „„ | | | 

17. But in a late Caſe the Court of Common Pleas made a Rule to MS. Rep. 
ſhew Cauſe, why a new Trial ſhould not be granted in a Cauſe which 8 
tried before a judge of another Court, although the Fact upon which the pp 


Motion was grounded was no verified by an Affidavit. 


18. It is in the general true, thai the Court will not grant a new Trial, 3 Keb. 351.. 


| unleſs a Report be made of the Trial by the Judge before whom the Cauſe Fn 


was tried. 


19. But if the Judge before whom the Cauſe was tried die before he MS. Rep. 


make a Report of the Trial, the Court wi. receive an Account thereof pre V. 


7 by Affidavit. Fein 2868. 
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20. The Report of the judge before whom the Cauſe was tried is con- 
eluſive, upon a Motion for a new Trial, as to every Thing which paſſed 
at the Trial. 5 „ 8 . 
12 Mod. 336. 21. It is ſaid by Holt Ch. J. that if in his Judgment the Matter deſerves 
Anon. a Re- examination, he ſhould be for granting a new Trial, although it would 


be contrary to the Report of the Judge. | 
11 Mod, 1. 22. If there have been a View the Court will not, unleſs there be ſome 


Anon. ſpecial Reaſon for fo doing, grant a new Trial: Becauſe it is to be pre- 


ſumed,, that the Jury were as much or perhaps more influenced by whar 
they obſerved upon the View, than by the Evidence given in Court. 


12Mod.275, 23. If two Perſons are Defendants in an AQtion, and there be a Verdid 


Bond v in Favour of one of them, the Court will not grant a new Trial at the In- 


Spart and ſtance of the other; becauſe the Verdict muſt, if ſet aſide, be ſet aſide as 


en ; and it would be very unieaſonable, that he in whoſe Favour the 


Verdict is ſhould be a ſecond Time in Jeopardy. But if the Defendant, 
in whoſe Favour the Verdict is, conſent to the granting of a new Trial, the 
Court will, provided it be in other Reſpects proper, grant a new Trial. 

12 Mod.319. 24. The Court will not grant a new Trial, if it be probable, that the 


| Richardſon Verdict, in Caſe a different one be found upon the new Trial, will be given 
v. Williams in Evidence in a criminal Proſecution.” & | | 


2 Vern. 72. 25. It is in the general true, that the Court will not grant a new Trial 

12 l the Merits, without the Condition of paying the Coſts of the former 

rial. | 33 5 
26. But the Court will ſometimes grant a new Trial upon the Merits, 
without the Condition of paying the Coſts of the former Trial. | 

Str. 642. 27. It being diſcovered, that the Jury had drawn Lots, in order to de- 

Hale v. termine for which Party they ſhould find a Verdict; the Court granted a 

Cove. new Trial, and ordered that the Coſts of the former Trial thould abide the 


Event thereof. | „ 
MS. Rep. 28. At the Trial of an Action of falſe Impriſonment againſt a Juſtice of 
Pickerſgill the Peace it appeared, that the Action was commenced within fix Months 


©. Palmer, after the End of the Impriſonment of the Plaintiff, but not within fix 


w_ _ 3: Months after the Day of his Commitment. It was ruled by Willes Ch.]. 
Nt pefore whom the Cauſe was tried, that the Action was not commenced 
within the Time limited by the 24 G. 2. c. 44. and the Plaintiff was non- 
ſuited. A new Trial was granted, without the Condition of paying the 
Coſts of the former Trial. 5 el V . 
MS. Rep. 29. Two Bills of Exchange, drawn by Colonel Clive upon the Eaff India 
Edie and Company, payable to Campbell or Order, had been indorſed by Campbell to 
Lard v. the O ilby ; but the Words or Order were not added in the Indorſement of one 
A of the Bills. Both the Bills being afterwards indorſed by Ogilly to Edie and 
Trin. 1 G. 3. Lard and Order, an Action of Aſumpſit was brought upon them. There 


in K. B. being no Doubt as to the Bill which was indorſed to Ogilßy or Order; the 


Jury found for the Plaintiffs as to the Count wherein this was declared for. 
As to another Count wherein the Bill indorſed to Ogilby only was declared 
for, they found for the Defendants; but their Verdict as to this Count was 
grounded entirely upon Evidence, that by the Uſage of Merchants this 
Bill was not aſſignable to the Plaintiffs, becauſe the Words or Order were 
not added in the Indorſement from Campbell to Ogilly. Upon a Motion 
for a new Trial Lord Mansfield Ch. J. before whom the Cauſe was tried, 
reported, that he told the Jury, that by the general Law every Indorſement 
of a Bill of Exchange would follow the Nature of the original Bill ; and 
conſequently, that if the original Bill were payable to J. S. and Order, an 
Indorſement by J. S. to J. V. would be a good Aſſignment to J. N. and 
his Order, notwithſtanding the Words or Order were not added in the 
Indorſement to F. NV. But that, if they were fully ſatisfied from the 
Evidence which had been given, that the Words or Order are by * 

| : w e age 


Z ²˙ ; 6 5 
Uſage of Merchants neceſſary to the enabling of an Indorſee to aſſign a 
Bill of Exchange, they ought te find for the Defendants as to that Bill - 
in the Indorſement of which theſe Words were not added. His Lordſhip 
added, that at the Trial of the Cauſe he was of Opinion, that Evidence 
of the Uſage of Merchants was in this Caſe admiſſible ; but that, having 
fince looked into the Caſes upon the Point, and confidered the Matter 
with great Attention, he is now clearly of Opinion, that he ought not to 
have admitted ſuch Evidence, and conſequently that, as the Verdict upon 
that Count which is found for the Defendants was entirely grounded upon 
Evidence of the Uſage of Merchants, a new Trial ought to be granted. 
Zo. The other Juſtices being of the ſame Opinion, the remaining Con- 
ſideration was, whether the new Trial ſhould be granted upon the uſual 
Condition of paying the Coſts of the former Trial. It was holden, that 
no Coſts ſhould be paid. And by the Court—As a Verdict muſt, if fer 
aſide, be ſet aſide generally, and this Verdict is agreed to be right as to the 
Count which is found for the Plaintiff, there is no Reaſon that he ſhould 
pay the Coſts of the former Trial. | 

31. It is faid, that when a new Trial is granted the firſt Verdi& ought to 12Mod. 439. 
ſtand as a Security, for that otherwiſe the Party againſt whom it was ob- Anon. 
tained may ſpirit away the Witneſſes upon whole Teſtimony it was found-Sty. 466- 
ed, and thereby deprive the other Party bath of the Benefit of the firſt 


Verdict, and of the Means of obtaining a ſecond. | 
32. It is in the general true, that if a new Trial have been granted, and Salk. 649; 


there be a Verdict for the ſame Party that the Verdict upon the firſt ann v. 
was, the Court will not grant a. third Trial. 3 


33. But upon the particular Circumſtances of a Caſe, as if the ſecond 6 Mod. 22, 


Verdict have been obtained by unfair Practice, the Court will grant a 


third Trial. NE - 5 | 
34. It is ſaid, that Courts of Equity do not grant a new Trial as a Thing Vin. Trial, 


of Courſe, although an Eſtate of Inheritance will be bound by the Verdict; 467. Pl. 4- 


for that the granting or not granting of a new Trial does always depend 


upon the Circumſtances of the Caſe, _ | 
35. A new Trial cannot be granted by an inferior Court, and if the Salk. 650. 


Judge thereof do grant one, a Mandamus lies for a Precedendo ad Judi- * 113. 
- cium upon the Verdict. | ayer 203. 


2, After a Trial at Bar. 


36. It is laid down in divers Caſes, that the Court ought not to grant! . 
alk. 648. 


a new Trial after a Trial at Bar, unleſs there have been a Miſbehaviour in Mad. 27 


the Jury ; for that a Trial at Bar, by Reaſon of its greater Solemnity, is of*; 8 To | 


much more Authority than a Trial at V/ Prius, 128, 


37. But it has been holden in other Caſes, that the Court ought, if the Sr. 554, 
Circumſtances of the Caſe require it, to grant a new Trial after a Trial 8 
_ | 1360. 


38. And it is in one of theſe Caſes obſerved, that in the Caſe of Mos 
v. Gunſton, which is the firſt Cafe reported in the Books wherein a new Fo 2 ph 
Trial was granted, it was granted after a Trial at Bar. e 
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Salk. 650. 39. As the Verdict upon an Iſſue directed from the Court of Chancery 
Fenwick v. is only to inform the Conſcience of the Chancellor, this Court does fre- 


3 quently grant a new Trial after a Trial at Bar. 


3. On Account of a DefeR, or Miſtake of the Judge before whom the 
Cauſe was tried, . | 


2 Lill. Abr. 40. If the Judge before whom a Cauſe was tried were therein intereſted, 
749. the Court will grant a new Trial, and it is ſaid the Court will do this, 
notwithſtanding both Parties conſented to the Cauſe being tried before ſuch 
Judge; for it is not to be imagined that he could be quite indifferent. 
Mod. 119. 41. A new Trial was granted, becauſe a Peer of the Realm who was 
Lady Her- intereſted in the Cauſe fat upon the Bench during the Trial. . 
bertv. Shaw. | 25 | 
1oMod.202. 42. If the Judge before whom the Cauſe was tried made any Miſtake, 
Reg. v. the the Court will grant a new Trial; for a Judge of Mi Prius is rather to 
| 283 25 be conſidered as having acted in a miniſterial than a judicial Capacity; 
angd as the Ground of granting a new Trial is doing Juſtice to the Party 
| | Injured by the Verdict, it ought as well to be granted on Account of a 
Miſtake in the Judge, as upon Account of a Miſtake in the Jury. 
6 Mod. 242. 43. If the Judge before whom the Cauſe was tried have refuſed to ad- 
7 Mod. 83, mit proper Evidence, this is a good Reaſon for granting a new Trial. 
4. | | | 1 | 


7 Mod. 64. 44. If the Judge before whom the Cauſe was tried did admit improper 
Thomkius Evidence which was objected to, the more regular Way was to have ten- 
1 dered a Bill of Exceptions: But notwithſtanding this have been omitted, 
7 983 the Court will grant a new Trial. . 


4. On Account of a Defect, Miſtake, or Fault of the Jury by whom the 
3 Cauſe was tried. 5 


11 Mod. 1. 4. If the Sheriff did not follow the Direction of a Rule of Court in 
| returning the Jury, this is a good Reaſon for granting a new Trial. 
12 Mod. 557. 46. But if the Party, againſt whom the Verdict is in ſuch Caſe found, 
Anon. did make a Defence at the Trial, the Court will not grant a new Trial; 
12Mod.534. for, as he would have had the Advantage of the Verdict if it had been in 
2 8 his Favour, he ought to be bound by it. = 55 
Oro. Eliz. 35. 47. In the Venire Facias there was the Name of Thomas Bucher of A. In 
Diſplin v. the Diſtringas this Name was left out, and the Name of Thomas Carter of 
5 4 Abr. A. was inſerted. Thomas Carter of A. being ſworn upon the Jury which 
556. pl. 3. tried the Cauſe, the Verdict was holden to be void; becauſe the Cauſe 
was not tried by twelve of the Perſons returned upon the Pannel. 
Cro. Eliz, 48. In the Venire Facias and in the Diſtringas there was the Name of 
Pernot, John Ta werner. A Perſon of the Name of John Turner being ſworn up. 
— on the Jury which tried the Cauſe, the Court upon a Motion in Arreſt of 
Judgment was clear, that if the Variance had been in the Chriſtian Name 
Judgment ought to be arreſted: But they had ſome Doubt, whether, as 
the Variance was in the Surname, this ought now to be done; becauſe a 
Man may have two Surnaines. It was afterwards holden, that Judgment 
| ſhould be arreſted. | „„ : | 
2 Barn. 364. 49. A Perfon was returned and ſworn upon the Jury by the Name of 
— v. Henry, a new Trial being moved for upon an Affidavit that his * 


Name was Harry, it was refuſed. And by the Court—As the Record and 
the Jury Proceſs are right, an Affidavit ought not to be received to con- 
| tradit them. This was the Perſon who was returned and intended to be 

upon the Jury, and it is commonly underſtood, that Henry and Harry are 
the ſame Name. x 
50. A Perſon of the Name of Richard Sheppard was returned to ſerve 2 Barn. 362. 
as a Juror on the Crown Side. This Perſon being in the Nis Prius Court, Norman v. 
when Richard Gratter returned upon the Miſi Prius Pannel was called, he Beaumont 
anſwered, and was ſworn upon the Jury in the Room of Gratter, A new 
Trial being moved for on the Part of the Defendant, it was faid, that the 
Defendant ought to have challenged this Man, and that the Court will not 
now receive an Affidavit to contradict the Record: But a new Trial was 
granted. And by the Court The Court are not in this Caſe concluded by 
the Record. The twelve Jurors who try a Cauſe are by the 3 Geo. 2. to be 
drawn out of a Box, and conſequently, as this Man's Name never was in 
the Box, the Cauſe has not been tried. = | 
51. John Peace who was returned upon the Pannel did not appear: But Barn. 366. 
when he was called his Son anſwered and was ſworn upon the Jury. A Ruſſel v. 
new Trial was granted. And by the Court This Verdict was not foun 
by twelve of the Perſons returned upon the Pannel. | 

52, A Perſon returned upon the Pannel by the Name of Huoper was Ld. Raym. 

challenged, and the Challenge was allowed. This Man being afterwards 1410. 


ſworn upon the Jury as a Taleſman by the Name of Hob, a new Tria ee 


was granted. | | 

5. The Court will not grant a new Trial, becauſe one of the Jurors! Ventr. 30. 
e of zer » . Cotton v. 

was related to one of the Parties ; for the other Party, who might have Paintry. 


challenged this Perſon, ought to ſuffer for his Neglect. | Sty. 100. 


d Ball. 


54. A new Trial being moved for, becauſe one of the Jurors bad a Suit Sty. 129. 
Loveday's 


depending with the Plaimiff againſt whom the Verdict was found, it was Caſe 
refuſed. And by the Court Why did not the Plaintiff challenge this 


Man? | | 
56. If there were good Cauſe of Challenge to one of the Jurors, but 7 Mod. 54. 


this was not known, and conſequently could not be taken Advantage of at {on _— 
the Trial, the Court will grant a new Trial. | : 
56. A new Trial was granted upon Affidavits of eleven of the Jurors, Rep. of Pr. 
ſetting forth that they had agreed to find a Verdict for the Plaintiff, and to in C. B. 66. 


give him Five Shillings Damages; but that the Foreman lad by Miſtake bine 


given a Verdict for the Defendant. | 

57. A new Trial was granted, becauſe the Jury found a Verdict for the Sayer 2. 

Plaintiff, notwithſtanding they were directed by the Judge before whom CY 2 

= Cauſe was tried, that upon the Evidence they ought to find for the De- ; 

fendant. | N | | | | 
58. In an Indictment, for putting Ducats into the Pocket of the Proſe- Sayer 35- 

cutor with an Intent to charge him with Felony, the Jury found the... = 

Defendant guilty generally. Upon a Motion for a new Trial Affidavits MED 

of all the Jurors were produced, inwhich they ſwore, that they only intended 

to find him guilty of the Fact of putting the Ducats into the Proſecutor's 

Pocket, but not of the Intent; and Fofter J. before whom the Indictment 

was tried, reported, that his Direction to the Jury was, that in Caſe they 

did not think the Defendant guilty of the Intent they ought to acquit him. 

A new Trial was granted. And by Lee Ch. J.— We do not grant a new 

Trial on Account of an After- thought of the Jurors, ſor the doing of this 

would be a bad Precedent; but becauſe the Verdict was contrary to the 

Direction of the Judge in a Matter of Law. And by Deniſon J.— If the 

Verdict had been as the Jury intended to find it, namely, that the De- 

tendant was guilty of the Fact but not of ihe Tatent, it would have been an 
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incompleat Verdict, and conſequently no Judgment could have been 
given. 50 | 5 


| Str. 1106, 59. Itis in the general true, that if the Verdict be contrary to Evidence, 
1142. the Court will grant a new Trial. | 5 | 


60. But in tome Caſes the Court will not grant a new Trial, although 
the Verdict be contrary to Evidence. | RR 
1 Barn. g, G1, If there are two Iſſues, and the Verdict be not contrary to Evidence 
317, 333. as to one Iſſue, the Court will not grant a new Trial, although it be con- 
trary to Evidence as fo the other; for as the Verdict is right in Part, the 

Court will not ſet it aſide. 7 | . _ 
Salk, 644. 62. In an Action upon the Caſe againft J. S. for negligently keeping his 


Smith v. Fire, by Means whereof the Houſe of the Plaintiff was burnt down, the 


Frampton. Verdict was for the Defendant. A new Trial being moved for, it was re- 
fuſed, although the Verdict was contrary to Evidence; becauſe it was a 
* hard Action. V | 5 | | | 
oo . 63. But if in a hard Action there he a Verdict for the Plaintiff, the Court 
Wade. * will, in Caſe the Verdict be contrary to Evidence, grant a new Trial. 
Salk. 648, 64. J. S. being hung in Chains by the Sheriff upon the Soil of J. N. 
Sparks v. In an Action brought by J. M. a Verdict was found for the Defendant. The 
Court, although it was contrary to Evidence, refuſed to grant a new Trial; 
it appearing, that the Sheriff had done this merely for the Conveniency of 
the Place, and not with a Deſign to affront or annoy 7. V. | 
Salk. 646. 65. In an Action of Aſumpſit the Jury found a Verdict for the Plaintiff, 
— chess notwithſtanding the Defendant proved her Defence, which was Coverture. 
of Mazarine, A new Trial being moved for, it was refuſed. And by the Court —As the 
| | efendant was reputed to be a Feme Sole, and lived as ſuch, ſhe ought not 
to have ſet up ſuch a Defence, in order to prevent the Plaintiff from reco- 
yering a juſt Debt. 


alk. 644. 66. The Plaintiff in an Action of Ejectment, Who was a Mortgagee, 


Smith v. claimed under a Surrender of the Premiſſes as being Copyhold: whereas it 
appeared, that they were not Copyhold. The Defendant claimed under a 
voluntary Conveyance. A Verdict being found for the Plaintiff, the Court, 
although it was contrary to Evidence, refuſed to grant a new Trial; be- 
cauſe the granting thereof would, as was ſaid, be contrary to the real 
Juſtice of the Caſe. | : . 


Salk. 64. 67. An Action of Trower being brought by a Leſſor againſt his Leſſee, 


Starr v. for ſome Trees cut down by the latter, a Verdict contrary to Evidence was 
Wade. found for the Defendant : Yet a new Trial was refuſed: Becauſe it appeared, 
that the Trees were cut down in making Ditches, which were of more Ad- 
vantage to the Land than the Value of the Trees. „ 

MS. Rep. 68. A new Trial being moved for in an Action of Treſpaſs, the Judge 
py V before whom the Cauſe was tried reported, that the Treſpaſs was proved, 
Mich. 30 G. and that the ſury ought according to the Evidence to have found a Ver-. 
2. in B. R. dict for the Plaintiff; but that in his Opinion Sixpence Damages would 
have been ſufficient, A new Trial was refuſed. And by Lord Mansfield 
Ch. J.—As the granting of a new Trial is diſcretionary, the Court will 
never miniſter to the Paſſions of either Party, by granting one in a Caſe | 
like the preſent, wherein the Juſtice of the Caſe does by no Means re- 

quire it. . SE Y | 
MS. Rep. 69. Upon a Motion for a new Trial in an Action for a Libel accuſing 
Burton v. the Plaintiff of Diſaffection, the Judge before whom the Cauſe was tried re- 
2 ported, that the Jury had found a Verdict for the Defendant contrary both 
ay 55 R. fo Evidence and his Direction: But that, as the general CharaQer of the 
| Plaintiff was proved to be that of a Jacobite, and no Damage was proved 
to have been ſuſtained, the Jury ought not in his Opinion to have given 
more than I'wo Shillings and Sixpence Damages. The Court refuſed to 
Is - „„ | grant 


grant a new Trial: And by Lord Mansfield Ch. J. a new Trial ought never 
to be grante, unleſs ſome manifeſt Injuſtice be done by the Verdict. As 
this is a vindictive Action, and it was not proved that the Plaintiff ſuſtained 
any Damage, the granting of a new Trial, by which the Plaintiff in all Pro- 
bability would be Money out of Pocket if he ſhould obtain a Verdict, would 
anſwer no other End than that of vexing the Defendant, It is the Duty 
of the Court to ſee, that ſubſtantial Juſtice be in every Caſe done to both 
Parties ; but they ought never to miniſter to the Paſſions of either. 
70. A new Trial has in ſome Caſes been granted, becauſe the Verdict 
was, in the Opinion of the Judge before whom the Cauſe was tried, con- 
ttary to the Weight of Evidence. | TT - 
71. In one Caſe the Verdict was for the Plaintiff : But upon the Re- 1 Barn. 328. 
port of Milles Ch. J. before whom the Cauſe was tried, that the Weight Wheeler v. 
of Evidence was in his Opinion with the Defendant, a new Trial 3 
granted. 1 | | = 
Mm 72. Ryder Ch. J. before whom the Cauſe was tried, reported, that there Sayer 264. 
was Evidence on both Sides: But that the Evidence for the Party in whoſe Berks v. 
Favour the Verdict was was ſo very flight, that the Jury ought not in his NMaſon. 
Opinion to have regarded it ; and that the Evidence for the other Party 
was very ſtrong ; and he added that he was diſſatisfied with the Verdict. 
A new Trial was granted. Ty EE 
73. In another Cate, wherein a new Trial was granted, it was laid down MS. Rep. 
generally, that the Court ought to grant a new Trial, if the Verdict be in Bright 2. 
the Opinion of the Judge before whom the Cauſe was tried contrary to the „ G.! 
Weight of Evidence, although there were Evidence on both Sides, B. 3 


74. A new Trial has in ſome other Caſes been refuſed, notwithſtanding 

the Verdi& was, in the Opinion of the Judge before whom the Cauſe was 

tried, contrary to the Weight of Evidence. LE | | 
75. In one Caſe the Judge, before whom the Cauſe was tried, reported, str. 1142. 
that the Weight of Evidence was with the Plaintiff, and that in his Opinion Aſhley v. 
the Jury ought to have found a Verdict for him, A new Trial was re- AMCYs G 
fuſed. And by the Court—As there was Evidence for the Defendant, the 8 ar "0 8 
Jury were the proper Perſons to judge on which Side the Weight of Evi- 


dence was. = „„ 
76. In another Caſe a new Trial was refuſed, although Lee Ch. J. re- str. 1142. 


ported, that the Evidence for the Plaintiff, was very weak, and that he Smith v. 
had ſummed up the Evidence ſtrongly for the Defendant. 2 . 


77. In another Caſe Pratt Ch. J. before whom the Cauſe was tried, MS. Rep. 
after reporting the Evidence ſpecially, expreſſed himſelf to this Effeck. Francis v. 
Ker. 


If I had been upon the Jury, and had known no more of the Witneſſes Hil. 3 G. 3. 


than I did when this Cauſe was tried, I ſhould have thought the Verdict in C. 
ought to have been for the Defendant ; but I do not chuſe to declare ; 
mylelf diſſatisfied with the Verdict: Becauſe, where there is a Contrariety 

of Evidence as to the Principal Matter in Iſſue, and the CharaQters of the 
Witneſſes on both Sides ſtand unimpeached, the Weight of Evidence does 

not depend altogether upon the Number of Witneſſes ; for it is the 
Province of the Jury, who may know them all, to determine which Wit- 

neſs they will give Credit to; and no Judge has in my Opinion a Right to 
blame a Jury, for exerciſing their Power of determining in ſuch Caſe. 

He concluded with leaving the k Iatter to the other Juſtices. A new tial 

was refuſed, And by Clive J.— The granting of a new I rial in this Caſe 
would be taking away that Power, which is by the Conſtitution velted in 

the Jury, And by Bathurſt ].—As there was in this Caſe ftrong Evidence 
for the Plaintiff, a new Trial ought not to be granted; although the Weight 


of Evidence was in my Lord Chief Juſtice's Opinion with the Ws t. 
| | | nd 


Hil. 29. G. 2. ; 
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And by Gould J It is difficult to draw a Line as to the granting of a new 
Trial ; and perhaps the granting or not granting of it muſt always depend 
upon the Circumſtances of the Caſe. In the preſent Caſe there is no Reaſon 
to grant one. | | | 


2 Roll. Rep. 78. It is in one Caſe ſaid, that if in an Action which ſounds in Damages, 


21. as an Action of Treſpaſs, only half a Farthing be aſſeſſed for Damages, the 
Marſham v. Court will not grant a new Trial, it being in the Power of the Jury to al- 
PRE: ſeſs as ſmall Damages as they pleaſe in ſuch Action. | 


Sur. 940. 79. In an Action for Words the Plaintiff had a Verdict with Twenty 


Hayward v. Shillings Damages. A new Trial being moved for, it was refufed. And 
Newton. by the Court— This is a hard Caſe ; but the Court has conſtantly refuſed 


Nich. 6 G. a. to grant a new Trial on Account of the Smallneſs of the Damages. 


Str. 1081. 80. In an Action for a malicious Proſecution of the Plaintiff tor Felony 
Barker v. the Damages were only Six Shillings: Yet the Court refuſed to grant a new 
Sir Woolſton Prial. It is morcover in this Caſe ſaid, that the Court will never grant a 
N. Trin ew Trial on Account of the Smallneſs of the Damages ; becauſe an At- 
9% taint would not lie in ſuch a Caſe againſt the Jury, it not being a falſe Ver- 
dit: And it is added, that new Trials were introduced in the Room of 
Attaints, as being eaſier and more expeditious Remedies. | 
1 Barn. 332. 8 1. In an Action of Scandalum Magnatum the Jury found a Verdict for 
Lord Gower the Plaintiff with only T welve-pence Damages. A new Trial being moved 
v. Heath. for on Account of the Smallneſs of the Damages, it was refuſed, And by 
Trin.13G.2. the Court—No Inſtance has been produced of granting a new Trial on Ac- 
count of the Smallneſs of the Damages. 5 rn 
2 Barn. 366. 82. A new Trial being moved for on Account of the Smallneſs of the 
Ruſſel v. Damages, it was refuſed. And by the Court—Where the Demand is cer- 
23 188.2. tain, as if it ariſe upon a promiſſory Note, the Court will grant a new 
TP.,rial on Account of the Smallneſs of the Damages: But where the De- 
mand is uncertain, as in the preſent Caſe where it is for the Cure of a 
Wound, the Court ought not to grant a new Trial on Account of the 
Smallneſs of the Damages. „ | 
Salk. 647. 83. In an Action of Covenant, in which the Damages ſuſtained appeared 
Con to be One Hundred Pounds, there was Judgment upon a Demurrer for the 
3 Plaintiff. A leſſer Sum being found by the Jury upon the Execution of 
a Writ of Enquiry, a new Writ of Enquiry was awarded. And by the 
 Court—As an Action of Debt might have been brought for the Hundred 
Pounds, the Jury ought to have found Damages to the Amount of the 
whole Sum, unlefs the Defendant had proved ſomething to leſſen it. The 
general Rule, of not granting a new Trial, or a new Writ of Enquiry, yp- 
8 1 of the Smallneſs af the Damages, does not extend to this 
; Caſe. | | . 
Str. 428. 84. Upon a Contract for Stock the Plaintiff and J. S. did each depoſit 
1 Two Hundred Pounds in the Hands of the Defendant. As J. S. did not 
Eaſt, ) C. 1. Perform his Part of the Contract, the Plaintiff brought an Action for the 
Four Hundred Pounds de poſited, and obtained Judgment upon a Demur- 
rer. A Writof Enquiry was executed, and the Plaintiff proved his Caſe; 
yet the Jury, upon a miſtaken Motion that the Deſendant could not part 
with the Money without the Conſent of both Parties, found only a Penny 
Damages. A new Writ of Enquiry was awarded. And by the Court— 
The Rule, of not ſetting afide a Verdict on Account of the Smallneſs of 
the Damages, does not extend to this Caſs, in which the Jury were miſ- 


taken in a Point of Law. 


2 Barn. 364. 85. Upon the Execution of a Writ of Enquiry the Sheriff admitted im- 


Tutton v. 


A proper Evidence upon the Part of the Defendant ; by Reaſon of which the 


Tra Damages found were much leſs than they would otherwiſe have been. A 
kth new Writ of Enquiry was awarded. And by the Court—A Notion has 
preyalled, that where the Damages are exceſſive the Court may grant a 


tty another Jury, before he is finally charged with ſuch Damages. 
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new Tiial; but that it cannot where they are too ſmall: But there ſeems d 
to be no good Reaſon, Why a new Trial ſhould not be as well granted in 
the latter Caſe as in the former. | 
86. It is ſaid, that a new Trial was granted, on Account of the Ex-Sty. 462. 
ceſſiveneſs of the Damages in an Action for Words. And by Glyn Ch. Wood v. 
J.— Wherever the Court believes, that the Verdict was contrary to the e 
tection of the judge before whom the Cauſe was tried, a new Trial may be 7 Ts 
granted. But in a fuller Report of this Caſe, in page 466 of the ſame Book, x 
the new Trial does not appear to have been granted merely on Account of 
the Exceſſiveneſs of the Damages, but becauſe the Jury had ſhewn a Par- 
tiality to the Plaintiff. | EE. | n 
87. In an Action of falſe Impriſonment the Jury found a Verdi& for the comb. 38. 
Plauitiff with 2000 J. Damages, although the Plaintiff had been confined Aſh v. Ach. 
by her Mother only two or three Hours, A new Trial was granted on Hl. 8. W. 3. 
Account of the Exceſſiveneſs of the Damages. And by Holt Ch. J.— The 
Jury were ſhy of giving their Reaſon for their Verdict, thinking they had 
an abſolute Power to find it as they pleaſed, This is a Miſtake ; for the 
Jury are to try the Cauſe with the Aſſiſtance of the Judge, and they 
ought to give their Reaſon for their Verdict, if required by the Judge 
0 30 do, that they may, in Caſe they pioceed upon a miſtaken Notion, 
be ſet right. | | | * <7 
88. In an Action for maliciouſly proſecuting an Indictment for Perjury str. 672. 
there was 2 Verdict for the Plaintiff with a thouſand Pounds Damages; a Chambers v. 
new Trial was granted. And by the Court Alt is fit the Defendant ſhould 33 8 
89. In an Action of Scandalum Magnatum for theſe Words, he is an 2 Mod. 150. 
unworthy Man and ads againſt Law and Reaſon, the Jury found a Ver- Lord Town- 
dict for the Plaintiff with 4000 J. Damages. Upon a Motion for a new fend v. 
Trial it was ſworn, that one of the Jury had confeſſed, that they did not 45 4 
had ſuch large Damages becauſe they thought the Plaintiff ſo much dam- | 
nified, but that he might have an Opportunity of ſhewing himſelf noble by 
remitting the Damages. A new Trial was refuſed. And by North Ch. J. 
in a criminal Caſe a Man is by Magna Charta to be fined with a Salvo 
Contenemento ſuo, and conſequently no greater Fine is to be impoſed than 
| he is able to pay; but in a Civil Action the Plaintiff ought to reeover a 
Compenſation for the Damages he has ſuſtained : And he ought in ſome 
Cafes to recover both for the Damages he has ſuſtained, and for thoſe 
which he may ſuſtain. In an Action tor Words, if the Words are not 
actionable in themſelves, the Jury are only to conſider what Damages the 
Plaintiff has ſuſtained, and not what he may thereafter ſuſtain ; becauſe 
for the latter he may have a new Action: But if the Words are in themſelves 
actionable, the Jury ought as well to conſider the Damages which the 
Plaintiff may after wards ſuſtain as thoſe which he has ſuſtained In the 
preſent Caſe the Court cannot ſet a Value upon the Plaintiff's Honour, 
The Jury have given him 40001, Damages for the Injury thereto done, and 
as they are by Law the proper Judges of Damages, the Court has no 
Power to leſſen theſe, or to grant a new Trial. It would moreover be very 
improper, that the Court ſhould take Notice upon what Account the Jury 
found their Verdict as it is found, Hyndbam J. was of the fame Opinion. 
Atkins J. was of a different Opinion. And by him—In the Caſe of Moo 
v. Cunſton, which was an Action upon the Caſe for calling the Plaintiff | 
Bankrupt, the Court granted a new Trial; becauſe the Damages of 500 J. 
found by the Jury were in the Opinion of the Court exceſſive. In the 
preſent Caſe the Jury ought only to have conſidered the Damages which 
the Plaintiff had ſuſtained, and not to have given large Damages, that he 
might have an Opportunity of ſhewing himſelf noble in remitting them, 
Scroggs J. was of Opinion with the Ch. J. And by him. —If J had been 
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upon the Jury I ſhould not have aſſeſſed ſuch large Damages: But as it 
does not appear, that there was any unfair Practice upon the Jury, .a new 

Trial ought not to be granted. Suppoſe the Jury had found only a Penny 
Damages, the Court would not have granted a new Trial, in order to give 
the Plaintiff a Chance of obtaining larger Damages; and it would be ecual- 
ly unreaſonable to grant a new Trial, in order to give the Defendant a 

Chance of having leſſer Damages aſſeſſed. . 

2 Jon. 200. 90. In an Action ior theſe Words ſpoken of a Tradeſman, thou art a 
Boulſworth heggarly Rogue, go pay thy Debts, the Jury found a Verdict for the Plain- 
v. Pilking- tiff with Bco Damages. A new Trial being moved for on Account of 
ton, the Exceſſi veneſs of the Damages, it was refuſed ; becauſe the Judge, be- 
- fere whom the Cauſe was tried, reported, that the Plaintiff had given the 
Defendant no Provocation, and that he believed the Jury had done whar 

they thought to be right, _ | 5 | 8 
MS. Rep. 91. In an Action for criminal Converſation with the Plaintiff's Wife 
Wilsford v. there was a Verdict for the Plaintiff with 500/, Damages. Upon a Motion 
| 9 G. for a new Trial on Account of the Exceſſiveneſs of the Damages, it ap- 
2. in B. R peared from the Report of Lord Mansfield Ch. ]. before whom the Cauſe 
was tried, that the Woman had ſeduced the Defendant, and that the De- 
fendant was in low Circumſtances, being only a Clerk in the Exchequer at 

a Salary of about Fifty Pounds a Year, A new Trial was refuſed. And 
by Lord Mansfield Ch. J.— The Jury had all the Circumſtances under their 
Conſideration, and in an Action founded upon a Tort they are the proper 

: Judges as to the Quantum of Damages. 1 S 
Ms. Rep. 92. In an Action of Treſpaſs and falſe Impriſonment there was a Verdict 
Leman v. for the Plaintiff with 300/. Damages. A new Trial being moved for on 
HL 0 3 Account of the Exceſſiveneſs of the Damages, it was refuſed; becauſe the 
in C. B. Court did not upon the Circumſtances of the Caſe think the Damages ex- 
ceſſive. It was in this Cafe ſaid by Pratt Ch. J. the Court may grant a ne- 
Trial on Account of the Exceſſiveneſs of the Damages, although the Ac- 
tion be founded upon a Tort, and conſequently the Jury have no certain 

Rule of computing Damages: But the Court ſhould be very cautious of 
granting one in ſuch Action, and ought not to do it, unleſs the Damages 

are ſuch, as do at the firſt Bluſh appear to be quite outrageous. | 
Salk. 643. 93. A new Trial was granted upon its being diſcovered, after the Trial, 
Dent v. the that the Foreman of the Jury had declared, that the Plaintiff ſhould never 


Hundred of 7 . g © 2 
Hertforg, have a Verdict whatever Witneſſes he might produce. 
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Goodmnad v. 94. If the Jury receive written Evidence after they are gone from the Bar 


Cothering- to conſider of their Verdict, this is a good Reaſon for granting a new 
ton. Trial. 4 | 5 . | . | . 
Cro. Eliz. 95. If after the Jury are gone from the Bar to conſider of their Verdict 
189. tkey hear the Evidence of a Witneſs who was before examined, the Verdict 
| 00-21 4g may be ſet aſide, notwithſtanding the Evidence were to the ſame Effect as 
the Evidence given in Court. N | | 
1 cal 96. But it is ſaid, that the Court will not in either of theſe Caſes grant | 
Cothering- 2 new Prial, unleſs it be indorſed upon the Paſtea, that the Jury did re- 
doe: - ceive written or hear-paro} Evidence after they were gone from the Bar; 
Cio Eliz. 189. for that this cannot be ſhewn by Affidavit. | . 
Salk. 645. 97. If the Jury carry written Evidence which was given in Court with 
King v. them from the Bar, without the Direction or Leave of the Court, this 
Burdett. is not a Reaſon for the granting of a new Trial: But the Jury are 
puniſhable. CS Pp 5 
Bunb. gr. 98. A new Trial was granted, becauſe the Jury had thrown up Croſs or 
; 966-21 Pile, whether they thouid give the Plaintiff Five Hundred or Three Hun- 
2 Lev. 140, red Pounds Damages. | | 1 
205. | 
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oo. The Jury drew Lots in order to determine for whom they ſhould Str. 642. 
find a Verdict. A new Trial was granted, notwithſtanding the Verdict was 3 v. 
found for the Party, who in the Opinion of the Judge was intitled to a e 
erdiCt. | DES OS . 
8 The Court did in one Caſe refuſe to grant a new Trial, although Mod. 37 
the Jury found a general Verdict, after it was agreed by the Counſel on Gay v. Croſs. 
both Sides that a ſpecial one ſhouid be found, and would not give their 
Reaſon for finding a general one, But it appears, that the new Trial was 
in this Caſe refuſed, becauſe it was moved for after a Trial at Bar. | 
107. In another Caſe, wherein a ſpecial Verdict was prayed, and the 1. Will. 213. 
Jury, after being directed by the Judge before whom the Cauſe was tried Reg. v. the 
to find a ſpecial Verdict, found a general Verdict, a new Trial was granted. g, wi 
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Bewdley. 


102. A new Trial being moved for, becauſe the Jurors had voted and Comb. 14. 
found their Verdict according to the Majority of Votes, it was refuſed, Anon. 
103. The Jurors had voted, and ſeven of them were for finding the Sayer 100. 
Verdict as it was found. A new Trial being moved for, it was refuſed, Lawrence v. oY 
And by Lee Ch. J.—Nothing was in this Caſe determined by Chance, B9'well. _ SY 
The five Jurors might ultimately be convinced: But if they did only ac- TY 
quieſce in the finding of the Verdi that is ſufficient ; and they ſhall not 
now be received to ſay, that they did not acquieſce. -" 


5, On Account of a Neglect, or Miſtake, of a Counſellor or an Attorney 
| ES in the Cauſe, 


104. A new Trial is faid to have been granted; becauſe the Counſel for Salk. 64g. 

the Defendant, who did not expect that the Cauſe would be called on ſo Anon. 
ſoon, was abſent. But it 1s added by the Reporter, that a new Trial had 

jn a ſimilar Caſe been refuſed. ; ps ns | 

| 105. In a modern Caſe, a new Trial being moved for on Account of the Ms. Rep. 

Defendant's Attorney having neglected to attend the Trial, it was re!ufed Clifton v. 

And by the Court—As the Plaintiff has not been guiliy of any Miſbeha- Grey, Mich. 

viour or Fault, there ought not to be a new Trial, which as his Witneſſes} * 8 8 
may die or be out of the Way may be very inconvenient to him: Nor is it 
neceſſary to grant one; for the Defendant, who is bound by the Verdict, 

has a Remedy againſt his Attorney. _— | | 

106. At the Trial of a Cauſe a Matter was mentioned by the Judge be- roMed. 202, 
fore whom it was tried; the Conſequence of which, if it had been relied293: Reg. - 

upon, muſt have been a Verdict for the Defendant. Inſtead of relying upon Helical 

this the Defendant's Counſel put his Defence upon another Matter, and 

there was a Verdict for the Plaintiff, A new Trial being moved for, it 

was refuſed. And by the Court—The A of a Counſel in a Cauſe is 

to be conſidered as the A of his Client; and conſequently, if the Counſel 

wave a Thing, which would have been in Favour of his Client, it is the 

ſame Thing as if the Client do himſelf wave it, The Miſtake of the Judge 

or the Jury is a good Reaſon for granting a new Trial: But the Miſtake 
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6. On Account of a Neglect, Miſtake, or Fault, of one of the Parties 
| or one of his Witneſſes, | 
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107. A new Trial being moved for, becauſe a Witneſs of the Party mov- 1 Ventr. 30. 
ing for it did not appear at the Trial, it was refuted, And by the Court Cotton v. 
lf a new Trial were to be granted on this Account, one may be granted Paint. 
| | | | . in 
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194. Tovey 


1. 77 5: 
in almoſt every Caſe ; for it will be always in the Power of a Party to pres 
| vail upon one of his Witneſſes to be abſent, on Purpoſe to make his Ah. 
ſence a Ground for obtaining a new Trial. | ES 
1 Barn. 322. 108. Upon a Motion for a new Trial, the Party moving for it offered 


ms v. an Affidavit, that one of his material Witneſſes did not appear at the Trial, 


The Court would not ſuffer the Aﬀidavit to be read. 


IIMod. 141. 109. If the Appearance at the Trial of a material Witneſs for one Party 


2 were prevented by a Contrivance of the other Party, as by arreſting the 


Witneſs, this is a Reaſon for granting a new Trial. 


11 Mod. 1. 110. If the Appearance at the Trial of a material Witneſs were prevented 


6 Mod. 22. 


Salk. 645. 
Anon, 


by a ſudden Illneſs, this is a Reaſon for granting a new Trial. 85 
111. The Court refuſed to grant a new Trial, oecauſe a material Wit. 
neſs did not appear at the Trial, unleſs the Witneſs would make an Affi. 
davit of what he knew concerning the Matter in Queſtion; that the Court 
might judge of the Materiality of his Evidence. = 
112, It is faid, that a Couit of Equity will grant a new Trial, if it ap- 
pear, that a Witneſs, upon whoſe Teſtimony the Verdict was principally 
founded, ſtands convicted of an infamous Crime. 5 I 
Salk. 683. 113. But it has been holden, that this is not a Reaſon for granting a new 
Forde. Tilly. Trial. And by the Court—lf the Record of the Conviction of ſuch a 
Mod. 584. Witneſs had been produced at the Trial, the Judge would not have ad- 
mitted his Teſtimony, As this was not done, the Party, who negleded 
to produce it, ought to ſuffer for his Neglect. —_ 
Salk. 273, 114, It is in divers Caſes laid down, that a new Trial ought not to be 
647, 653- granted; becauſe the Party, who moves for it, was not at the Trial fur- 


Prec. in Ch. 


v. Young, 


re: 0 niſhed with Evidence, which it was in his Power to have been furniſhed 


Str. 691. with. 


1a Mod. 384. 115. It is faid in one Caſe, that if material Evidence, of which the 
Party had no Knowledge at the Trial, be aſterwards diſcovered, this is a 
Reaſon for granting a new Trial: But it may be inferred, from what is 
laid down in a modern Caſe, that this Caſe is not Law. 5 
Ms. Rep. 116. In an Action for criminal Converſation with the Plaintiff's Wiſe 
2 there was a Verdict for the Plaintiff with 1000 J. Damages. A new Trial 
cott, Mich. | g 2 2 

23 G. 2. Was moved for, upon an Affidavit of its having been diſcovered ſince the 
in B. R. Trial, that the Woman was not the Wife of the Plaintiff, It was refuſed. 
Z And by the Court—lt is an eftabliſhed Rule, that a new Trial ought not 
to be granted upon the Account of Evidence difcovered after the Trial, 
which by uſing due Diligence might have been diſcovered before, It 
is laid down in divers Caſes, that the Court will not grant a new Trial; 
becauie one of the Parties was not at the Trial prepared to make out his 
| Caſe. It would be of the moſt dangerous Conſequence to ſuffer one Party, 
after he has heard the Evidence of the other, to give new Evidence. In 
the preſent Caſe the Defendant ought to have been prepared at the Trial, 
to have proved that the Woman was not the Plaintiff's Wife; which was 

the very Giſt of the Action. | „ 5 8 


Sayer 28. 117. A new Trial being moved for, upon an Affidavit that a material 


— | Witneſs had made a Miſtake in giving his Evidence at the Trial, it was 


refuſed. And by the Court It would be of the moſt dangerous Con- 
ſequence to ſet aſide a Verdict, becauſe a Witneſs has from Inattention, 
or from the Want of being prepared, made a Miſtake in giving his Evi- 
dence. - | | | 5 
11 Rep. 18. 118. It is one Caſe laid down, that Embracery is a good Reaſon for 


Lacy Hee granting a new Trial: but that Maintenance is not. 

Shaw. . | ON TEE „„ 5 

2 Ventr. 113. 119. Upon a Motion for a new Trial it appeared, that the Plaintiff's 
| re W. Attorney had written Letters to two Perſons upon the Pannel, importuning 

; 2 C ; 3 «© \» | . N a f 6 = Z 


| . them 


them to appear, and ſetting forth the Hardſhips his Client had ſuffered,” A 

new Trial was granted, and the Attorney, who was committed for having 
been guilty of Embracery, was obliged to pay Ten Pounds to the other 
Party by Way of Coſts, before the Court would conſent to his being diſ- 
| 7 It was in a ſubſequent Caſe holden, that although one of the Parties Str. 643. 
have defired a Perſon to appear as a Juryman, this not a good Reaſon for 8 | 
5 Mich. 126. 1. 


granting a new Trial. 


121. The latter Caſe is ſaid to have been determined upon the Authority Ibid. 
of the Caſe of Lady Herbert v. Shaw. But the Cale alluded to does not 
ſeem to warrant the Determination. 95 „ 

122. In that Caſe the Duke of Leeds had written Letters to all the Perſons 11 Mod. 1 19. 
upon the Pannel ; every one of which Letters, after deſiring the Perſon to LadyHerbere 
appear at the Trial, concluded with theſe Words, Which I ſhall take“ Shaw. 
e as a great Obligation, and ſhall be glad of an Occaſion to ſhew you how 4 
4 much I] am Sir your humble Servant.“ A new Trial being moved 

| for on Account of theſe Letters, it was refuſed upon the particular Cir- 
cumſtance of the. Caſe ; namely, that the Defendant, who had had 
Notice long before the Trial of theſe Letters, did not move for a Trial at 
Bar, which the Plaintiff had offered to conſent to: But it was faid by the 
Court, that a Letter of this Kind is of the moſt dangerous Conſequence, it 


being a Temptation to a Juryman to be partial. 


123. A new Trial was moved for; becauſe the Plaintiff, in whoſe Favour - Ventr. 30. 
otton v. 


the Vardia was, had after it was brought in given to every one of the Jurors 5 a 
Four Pounds; whereas by a Rule of the Court they were intitled to no 
more than Twenty Shillings each. The Court being equally divided, no 

Rule could be made. Morton J. and Rainsford J. were of Opinion, that 
although the Plaintiff may be puniſhable for Diſobedience to the Rule of 

the Court, there was no Reaſon for granting a new Trial: Keeling Ch. J. 

and Twiſden J. were of Opinion, that a new Trial ought to be granted; 

for that, if either Party may give what he pleaſe to the Jurors after the 
Verdi& is brought in, the Jurors will be frequently inclined to find a 
Verdict for that Party who is beſt able to reward them. 


\ 
} 


7. In an Action of Ejectment. 


: 124. It is laid down in divers Caſes, that the Court will not grant a 1 Jon. 225, 

new Trial in an Action of Ejectment; becauſe another Action of Eject- Salk. 648, 
ment may be brought, and conſequently, there is no Neceſſity for grant- 17 e 
ing a new Trial. | 814. 


125. And in one Caſe it is ſaid, that the Court will not grant a new str. 1106. 


Trial in an Action of Ejectinent, unleſs the Caſe be ſo circumſtanced, 2 ores hy 
| arkhurſt, 


ice can mf tained. 
Juſtice cannot otherwiſe be attained | | Hil. 12. C. 2. 


126. But theſe Caſes do not ſeem to be Law ; for in one modern Caſe it i Barn. 323. 
is ſaid, that the Court will not grant a new Trial in an Action of EjeQment, Brown v. 
where the Verdict is for the Defendant ; from whence it may fairly be in- 2 
ferred, that where the Verdict is for the Flaintiff a new Trial may be granted. NT 
127. And in a very modern Caſe it is expreſsly laid down, that where MS. Rep. 
the Verdict is for the Plaintiff, the Court will grant a new Trial as readily Wright on 
in an Action of Eje&ment as in any other Action. A Motion being 8 Dem. of 
made for a new Trial in an Action of EjeQment, it was refuſed upon the Dates, She. 


particular Circumſtances of the Cafe. But by Lord Mansfejd Ch. J.—It is Mich. 2 G.z. 
| | | N | | not in B. R. 


\ 


12 Mod. 9. 


254 . 8 
not true, that the Court will not in any Caſe grant a new Trial as readily 
in an Action of Ejectment as in any other Action. If the Verdict be for 
the Defendant, the Court will not grant a new Trial but for very particy- 
lar Reaſons ; becauſe, as the Verdict in an Action of Ejectment is not con- 
cluſive, the Plaintiff may bring another Action of Ejectment: But where 
the Verdict is for the Plaintiff, the Court will grant a new Trial as readily 
in an Action of Ejectment as in any other Action, and the Court ought fo 
to do; for if the Poſſeſſion ſhould be changed in Conſequence of the Ver- 
dict, it would ſometimes anſwer no Purpoſe for the Party who has loſt the 
Poſſeſſion, which was perhaps his only Title, to be at Liberty to bring 
another Action of Ejecmnent. CE Ss 


8. In a Penal Action. 


Str. $99. 128. In an Action for the Penalty given for kiliing a Hare the Jury, 
Seymour contrary to the Direction of the Judge before whom the Cauſe was tried, 


_ Quitam®. found a Verdict for the Defendant, A new Trial being moved for, it was 


Day: ' refuſed on Account of the Action being penal. 


1 Barn. 316. 129. In an Action for the Penalty given for ſelling leſs than two Gallons 
Phillips Qui of Spirituous Liquors the Fact was proved: And Eyre Ch. J. before 
zung v. Scul- vyhom the Cauſe was tried, directed the Jury to find a Verdict for the 
. Plaintiff. Notwithſtanding this Direction a Verdict was found for the 
Defendant; yet a new Trial was refuſed. : | 


' Bunb. 2:3. 130. In an Action for the Penalty given for a fraudulent Exportation of 


- Robinſon Jeſuits Bark the Verdict was for the Defendant. A Motion being made for 


Qui tam v. a new Trial; it was refuſed. The Reporter of this Caſe, after ſaying it 
8 , ſeemed to be admitted, that a new Trial may upon the particular Circum- 

ſiſtances of the Caſe be granted in a penal Action adds, that the Counſel for 
the Plaintiff were prepared with Precedents in which it had been done: 

But he does not mention, where any ſuch Precedent is to be met with, and 

the contrary is laid down in a ſubſequent Caſe, 

Str. 1238. 131, An Action being brought for the Penalty given by the Statute 

Matthinſon againſt Horſe-Racing, the Jury found a Verdict for the Defendant, The 

„ rake Verdict being contrary to Evidence, a new Trial was moved for. A new 

Mich.18G.z, Trial was refuſed. And by the Court—As there does not appear to have 
been any unfair Practice of the Defendant, this Caſe is within the Reaſon 

of the Practice of the Court of Exchequer, in which Court a new Trial is 

never granted at the Inftance of the Plaintiff in an Action for a Penalty, 


unleſs the Defendant have been guilty of unfair Practice. 
9. In an Inditment or Information. 


1 Sid. 184. 1 32. If the Defendant in an Indictment or Information have been ac- 


I Lev. 124. quitted, the Court will not grant a new Trial, notwithſtanding the Verdict 


Ld. Raym. 


63 were contrary to Evidence. 


Salk. 646. 133. A new Trial being moved for, after an Acquittal in an Indictment 
Rex v. Bear. for a Libel, becauſe the Verdict was contrary to Evidence, it was refuſed. 
And by the Court A new Trial ought not to be granted after an Ac- 
quittal in a criminal Caſe, unleſs the Defendant have been guilty of unfair 
Practice. oy | „ Ps | 


1 Show. 336. 134. The Defendant in an Information for a Riot being acquitted, a 
Rexv.Davis. new Trial was refuſed, although the Verdict was, in the Opinion of the 


Mod. . . 4 N 2 ; 
eee udge before whom the Information was tried, contrary to Evidence; be- 


cauſe 


%% 8 Jo | 255 
cauſe it did not appear, that the Verdict was obtained by unfair Practice of 
the Defendant ET „ 
Iz. The Defendant in an Information in the Nature of a quo Warranto Str. 101. 
being acquitted a new Trial was moved for, and the Judge, before whom the Rex v. 
Information was tried, reported that the Verdict was in his Opinion contra- Bennet. 
ry to Evidence, The Court of King's Bench being equally divided in Opi- 
nion, whether a new Trial could be granted after an Acquittal in ſuch In- 
formation, the Caſe was adjourned to be argued before all the Judges, who 
being likewiſe equally divided in Opinion, the Rule to ſhew Cauſe why a 
new Trial ſhould not be granted was diſcharged. ; | 
136. A new Trial was moved for, becauſe the Verdict, which was for Sayer 102, 
the Defendant in an Information in the Nature of a quo Warranto, was con- Rex v. 
trary to Evidence. The Court refuſed to grant a Rule to ſhew Cauſe. Blunt. 
And by Lee Ch. J.—In the Caſe of the King v. Bennet the Judges were 
' equally divided in Opinion, whether a new Trial could in ſuch Caſe be 
anted ; and in the Caſe of the King v. Jones, which was in Trin. 12 G. 1. 
wherein the ſame Queſtion aroſe, a new Trial was not granted, the Court 
being equally divided in Opinion upon the Queſtion. 


137. It is laid down, that if the Acquittal in an Indictment have been 1 Sid. 153. 
procured by a Trick or Fraud of the Defendant, he may be puniſhed for 1 Lev. 9. 
the Trick or Fraud: But that the Court cannot grant a new Trial. 

138. But it is in one Caſe ſaid, that, although the Court will not grant ag, 6 46 
new Trial after an Acquittal in an Inditment, becauſe the Verdict was con- Rex . 
trary to Evidence, the Court may grant a new Trial, in Caſe the Acquittal Bear. 
were procured by a Trick or Fraud of the Defendant. | 

139. In one Caſe a new Trial was granted, after the Defendant in an 12 Mod. 9. 
Indictment for keeping a Bawdy-Houſe had been acquitted ; becauſe the Reg. . 

Trial was brought on by the Defendaat, and he had not given due Notice Coke. 
of Trial, | | 

140. In another Caſe a new Trial was for the ſame Reaſon granted, after Sayer go. 


an Acquittal upon an Indictment. Rex v. 
RT. me Sa Furſer. 


141. It is in one Caſe ſaid to have been holden, that the Court cannot! _— 88. 
Sead v. 


grant a new Trial, at the Inſtance of the Defendant, in an Indictment or e 
Information without the Conſent of the King's Counſel, Mich.13C.2. 
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142. But it was in a ſubſequent Caſe holden, that the Court may grant a Ld. Raym. 
new Trial, at the Inſtance of the Defendant, in an Indictment or Information 53. 
without the Conſent of the King's Counſel ; and it is in this Caſe faid, that 3 
Mr. Siderfin is miſtaken in his Report of the Caſe of Read v. Davin. 
143. A new Trial cannot be moved for, by the Defendant in an In- Str. 1102. 
dictment or an Information, after an Interlocutory Judgment has been nen My 
ſigned. 8 ä Tmitrong. 


144. Upon a Motion for a new Trial, at the Inſtance of the Defendant, Str. 968. 
in an Indictment for Forgery, it was inſiſted, that it was not neceſſary for Gibſon. 
him to be preſent at making the Motion; for that this Caſe is different 

from the Caſe of a Motion in Arreſt of Judgment. It was holden, that 
the Defendant muſt be preſent when ſuch Mo ion is made. And by the 
Court. The Verdict fixes ſo great a Suſpicion of Guilt upon the Defen- 

dant, that .the Court will always be ſure of him, before they intimate an 
Opinion concerning the granting of a new Trial; and the Chief Juſtice 
mentioned two Caſes, in which the Diſtinction attempted to be made in 


this Caſe had been over- ruled. 


T ROVER. 


1 1 


which ſignifies to find. 
It is probable from the News of an Action of Trover, that 
It could not at its Commencement be brought for the Converſion of Goods, 
| Unleſs they came to the Defendant's Poſſeſſion by an actual Finding: But 
whether this were ſo or not, it is at this Day uſual, to bring this Action 
for the Converſion of Goods which came to the Defendant's Poſſeſſion by 
2 Finding in Law, as well as for the Converſion of Goods which came to 
his Poſſeſſion by an actual Finding. | | 
Divers Things relative to an Action of 75 rover, as Tender and bringing 
Money into Court, Damages and Coſts, have been treated of under the 
Titles Tender and bringing — into Court, Damages and Coſts. 


| T H E Word Trower is wa from the French Word Trove, 


The remaining Matter, which appertalns to this Title, tall be ranged | in 
the following Order. | 


(A) Ot an Ation of Trover in the general. 
(B) Df a Converſion, 
() Who may bꝛing an Aﬀtion of Trover. 
(D) Foz what Jnjuries an Action of Trover lies. 
(E) — | whom an Attion of Trover may be 
rou 
C) Of the 1 Pleadings in an Attion of Trover. : 


I. Of the Declaration. 
2. Of the Plea. > 


(G) Df Evidence in an Attion of Trover, 


(A) Df an Attion of Trover in the general. 


| F one e Perſon who "= found FO Goods of another convert them an - 
2 Bulſt. 3 1 Action of Trover lies. 


Itaac v. 2. If one Perſon who came to the Poſſeſſion of the Goods of another | 


3 dy Delivery convert them an Action of Trover lies; for although there 


be not in ſuch Caſe an actual Finding, there i is a F inding 1 in Law, vhich is 
| ſufficient to found this AQion upon. 


r 8 257 
. If the Goods of J. S. have been taken by J. V. in ſuch a tortious Cro. Eliz. 
Manner that an Action of Treſpaſs would lie, an Action of Trover will — | 
likewiſe lie; but J. S. can only recover in the latter Action Damages for Lode dew. 
the Converſion of the Goods; inaſmuch as he does, by electing to bring tague. 


an Action of Trover, wave his Right to recover Damages for the tortious Clayt. 113. 
taking- VV | ro. Ja. 50. 
0; | Cro. Car. 89. 

| | | i Mod. 31. Str. 128. 


4. Wherever an Action of Trover lies, an Action of Detinue does like- 2 Roll. Rep. 
wiſe lie; but the latter Action is very ſeldom brought; becauſe the De- 447. 
fendant may wage his Law therein. | darts v. 


5. There is another Reaſon for preferring an Action of Trover to one of Cro. Ja. 1 30. 
Detinue; namely, that in the latter Action the Plaintiff can only recover 2 Roll. Abr. 
the Goods in Specie, whereas in the former he may recover Damages for 5* 
the Converſion, | 

6. If the Plaintiff in an Action of Trover have recovered Damages for the Str. 1048. 
| Converſion of Goods, the Property in the Goods does thereupon veſt in Adams v. 
the Defendant ; who, as Damages to the Value of the Goods have been Broughton. 


Tecovered againſt him, is to be conſidered as a Purchaſer. 


ww 


(B) Df a Converſion, 
VERY affuming by one Perſon, to diſpoſe of the Goods ofs Mod. 212. 
LL 'another as if they were his own, is a Converſion. | __ Clayt. 114, 
2. If J. S. take the Goods of J. M. unlawfully, this is a Converſion ; ſuch 1 Sid. 264. 
taking being a diſpoſing of the Goods as if they were the Goods of FJ. S. DG 
To” h | | | | | ayt. 112, 
3. If one Perſon diſpoſe of the Goods of another for the Benefit of a Sayer 4r. 
third Perſon, this is a Converſion ; for the Injury to the Owner of the Perkins v. 
Goods is the ſame, as if they had been diſpoſed of for the Benefit of the Smith. 
„„ | OF. Cs i 
| 4. If the Goods of J. S. are delivered to 7 M by a Perſon not having a Ibid. 
lawful Authority to deliver them, and J. V. ſell them, it is equally a Con- 
verſion, as if J. NM. had himſelf taken the Goods. 
5. The ſevering of a Thing from a Freehold, as taking down the Door Cro. Ja. 1.9. 
of a Houſe, is not a Converſion; for a Converſion can only be of a perſo- 8 v. 


nal Chattel. | | 

6. But if a Thing which has been ſevered from a Freehold be carried Noy 125. 

away; as if J. S. do carry away a Tree the Property of J. N. which was 2 2 

cut down by himſelf or by any other Perſon, this is a Converſion. N 
7. If J. S. dig Coals in a Pit of J. N. and throw them out of the Pit, he 1 Jo. 245. 

is guilty of a Converſion ; becauſe, as the Coals after being dug were a per- Player 2. 


ſonal Chattel, throwing them out of the Pit was a diſpoſing of them as if Roberts. 
they were the Coals of J. S. | ; 


-8.-16-F. . who came to the Poſſeſſion of the Goods of F.N. by Finding, i Leon. 225. 


Vandrink 2. 


loſe them, or they be taken from him, F. F. is not guilty of a Converſion; erer 


becauſe he does not in either Caſe diſpoſe of the Goods as if they were Roll. Abr. 


his own. | | | | 6. L. pl. 4- 
Bro. Detin. 


pl. 40. 
9. If 
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2 Bulſtr. 280. ©. If Goods, in order to prevent the ſinking of a Ship, are thrown by 
Bird v. the Maſter of the Ship into the Sea, this is not a Converſion ; becauſe, ſo 
Aſtcock. far from diſpoſing of the Goods as if they were his own, the Maſter only 
does what is neceſſary for the Preſervation of the Ship and the Lives of the 
Perſons on Board. | 
Bro. Treſp. 10. If the Goods of 7. 8. which were illegally thken by FJ. N. are * 
bl. 323. taken by J. S. this is not a Converſion ; it being lawful for F. F. to retake 


Cro. Eliz. 

329. he Goods. 

Civ, Elis. 11. If a Stake. tiolder deliver Money, depoſited in his Hands by 4. on 
370. Account of a Wager, to B. who won the Wager, this is not a Converſion; | 


: Ledeſham v. for, as B. has won the Wager, the Stake - holder does no more than deliver 

Lenham. his own Money to B. N 
Yelv. 194. 12. Every unlawful intermeddling by one pals with the Goods of 

Gomerlale another is a Converſion, it being a diſpoſing pro tanto of the Goods of ano- 

v. Medgate ther as if they were the Goods of the Intermeddler, _ 

1 Roll. Abr. 13. If the Horſe of J. S. be taken and ridden by F. N. this is 2 Con- 


e r. = y *fvertion, ir being an unlawful intermeddling with the Horſe. | 


_ Caſe. 


6 Mod. 212. 
ers Jo. tas. 14 If J. S. who „ lawfully FO WAP a Beaſt, work it, this is a | Canverk on; 


Bagſhaw v. becauſe the working of the Beaſt is is an unlawful Intermeddling therewith, 
Goward. 
| Browal. 8. 


Cro. Ja. 148. 15. But if J. S. after having lawfully diſtrained a Milch Cow belong- 

Bagſhaw v. ing to F. V. milk ir, this is not a Converfion ; for as milking the Cow, 

Goward.. which prevents its being ſpoiled, is for the Benefit of J. N. it is . to 

milk it. 

2 Mod. 244. 16. If J. . who lawfully diſtrained a | Beaſt, impound i it in a proper 

| Pound, this is not a Converſion ; becauſe he does nothing more than put 

the Beaſt into the Cuſtody of the Law. _ 

Cro. Ja. 148, 17. If J. S. after Living lawfully diſtrained Goods for Rent f in o Amen 
226. had heretofore ſold them, this would have ou a Converſion. 


elv. 1 
* 94: 8. But by the 2 V. & M. c. F. par. 1. it is enacted, That where : 
Goods are diſtrained for Rent due upon a Demiſe, Leaſe or Contract, 
| e the Perſon diſtraining may cauſe the Goods to be fold.” | 
1 Leon.224. 19. If a Perſon, to whom Apparel was delivered to be kept, wear it, t this 
Waldgrave is a Converſion; the wearing of the Apparel Dang an unlawful Intermed- 


. oy I; 
Cie. Eliz d ing ewith. 


219. 
1 Leon. 224. 20. But if ſuch Apparel be cad by Moths ; this, notwithſtanding the 
Waldzrave lojury was owing to Negligence in keeping the Apparel, is not a Conver- 


v. Ogden, ſion; becauſe the Injury does not ariſe from a Malfeaſance. 
Cro. Eliz. 


219. | 29 

2 Zulſtr. 3 12. 

[Lena . 21. If a Man, who found Apparel, wear it, this is a Converſion; the 
Waldgrave wearing of the — being an unlawful Intermeddling therewith. 

. Ogden. 

Cro. Eliz. 219. | | 


+ Leon , 22. Bot if, by Reaſon of N i in keeping ſuch Apparel, it be 
Waldgraye eaten by Moths, this is not a Converlion.z becaule the Injury does not ariſe 


„Ogden. from a Mal- feaſance. 
2B ltr. 312. 


Erg. * 219. 


"A 23. And . is ome Doubt whether an Action upon the Caſedoes in 
ro. Detin, ſuch Caſe lie ; for it is laid down in divers Books, that the Perſon, who 


f 1 223, came to the Poſſeſſion of the Goods of another by F inding, is not obliged 
224. | | | | 5 0 


Owen 141, Cro. Ehz, 219. 


„ 


after being forbidden ſo to do by F. N. grind it, this is a Converſion; the © 


85 g FN © „ 259 
to take ſo much Care of them, as if he had come to the Poſſeſſion thereof 

by Delivery. - EN £ 3 : : 
24. But it is in one Book laid down, that an Action upon the Caſe lies 2Bulſtr. 312, 
for Negligence in keeping Goods which were found; inaſmuch as, it is the Ilaac v. 
Duty of the Finder of Goods to keep them ſafely for the Owner. Clark. 


25. If the Corn of J. N. be carried by J. S. to a Mill, and the Miller Clayt. 5). 
Holtworth's 


* 


Grinding of the Corn being an unlawful Intermeddling therewith. ale. 


26. If one Man, after drawing Part of the Wine of another out of aStr. 656. 
Veſſel, put as much Water into the Veſſel as he drew out Wine, this is aRichardion 
Converſion of all the Wine ; becauſe the whole is thereby damaged if not Atkinſon, 


ſpoiled. 
27. | 
Voyage, after the Seaman came on board refuſed to pay him according to Anon. 
the Contract. Hereupon the Seaman defired to carry away ſome Goods, 
which he had- brought on board with him, The Maſter would not per- 

mit him to do this, and ſaid he ſhould not carry them away until he had ex- 
amined them, which he refuſed to do at that Time. This was holden to 


be 2 Converſion. © | 


28. If J. S. who came to the Poſſeſſion of Goods the Property of J. M. 2 Bulſt 412, 
by Finding, do not abſolutely refuſe to deliver the Goods to J. M. and do Iſaac v. 
only ſay, that he does not know whether F. N. be the Owner of them, this Clark. 


js not a Converſion. 


29. A Piece of Timber the Property of J. S. being in the Field of F. N. 2 Bulſt. 310. 
J. S. aſked Leave to fetch it away, J. NV. refuſed to give Leave: But he — * 
did never intermeddle therewith. It was holden, that, as F. N. did never, — 4 
intermeddle with the Piece of Timber, his Refufal of Leave to fetch it 28 
away was not a Converſion. e | | 

30 Upon the Cuſtom- Houſe Key there is a Hut, wherein certain Porters Str. 128. 

lodge Goods, until the Ships, in which the Goods are to be put on board, Buſhel v. 
ate ready to receive them. Every one of theſe Porters has a Cupboard in Miller. 

the Hut for the ſeparate Uſe of himſelf, The Plaintiff, who was one of 

theſe Porters, put Goods into the Hut, which he laid in ſuch a Manner 

that the Defendant, who was another of them, could not well come to his 
Cupboard without removing them. The Defendant, in order to come 


to his Cupboard, removed the Goods about a Yard nearer to the 


Door of the Hut, and left them there. The Goods being afterwards loſt, 
the Queſtion was, whether this Removal of them did amount to a Con- 
verſion. It was ruled that it did not. And by Pratt C. J.— The Plain- 
tiff, by laying his Goods in ſuch Manner as to prevent the Defendant from 
coming to his Cupboard, was a Wrong-doer, and conſequently, it was 
lawful for the Defendant to remove them. If an Action upon the Cale 
had been brought, it would even then have been deubtful, whether the 
Defendant was bound to return the Goods to the Place from whence he had 
removed them: But it is quite clear, that he is not guilty of a Converſion ; 


becauſe the Injury if any aroſe from a Non-feaſance. . 
31. It is laid down in divers Books, that if F. S. who came to the Poſſeſ- i Roll. Abr. 


ſion of the Goods of J. N. by the Delivery of J. N. refuſe to deliver them 8 _ v. 
ark. 


to J. N. this is only Evidence of a Converſion ets not an actual Con- He, 167. 


| verſion. We | | | | | 2 Show. 179. 


32. It is in other Books laid down, that a Refuſal to deliver Goods, to Moor 460. 


the Perſon in whom the general Property is, is an actual Converſion ; al- 4 Car, 
20%. | 


though the Perſon, who refuſes, did come to the Poſſeſſion of the Goods, 
6 Mod, 112, 


by the Delivery of the Perſon in whom the general Property is. 


Vorl. V. 8 | 33 The 


A Maſter of a Ship, who had contracted with a Seaman to go a 12Mod. 344. 
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2 Mod. 244, 33. The Queſtion, whether there has been a Converſion, is fo intirely 
245 for the Conſideration of the Jury, that the Court cannot ſupply by Inteng. 
| Mires®. ent the Want of its being expreſsly found by the Verdict; for the Court 


Solebay. . | | 
2 7 Reg 57. can never intend a Perſon to have been a Wrong-doer. 


—_ 5 tt. at. —— 


* 


8 4 * 


(C) Tho may bing an Action of Trover, 


Bro. Treſp. 1, HE Perſon, in whom the general Property in a perſonal Chattel 
pl. 393. is, may maintain an Action of Trover for the Converſion thereof, 


atch 214. been in the actual P | . 
2 Balttr 268. although he have never been in the actual Poſſeſſion thereof; becauſe a 


general Property does in the Caſe of a perſonal Chattel draw to it a Poſſeſ- 
fon in Law, and ſuch Poſſeſſion is by Reaſon of the tranſitory Nature of a 
perſonal Chattel ſufficient to found this Action upon. | be 


Bro Treſp. 2, If the Perſon, in whom the general Property in Goods which lie at 
pl. 33. Yor# is, give them to J. S. who is at London at the Time of the Gift, and 
Latch 214. before J. S. obtain the actual Poſſeſſion of the Goods a Stranger convert 
them, an Action of Trover lies; becauſe J. S. did acquire a general Pro- 
; perty in the Goods by the Gift, Gy | | ES 8 
Bro. Treſp. 3. But if the Giver of the Goods had been an Infant, J. S. could not have 
pl. 130. maintained this Action for the Converſion thereof: becauſe no Perſon does 
acquire a general Property in Goods by the Gift of an Infant. 
4. If the Baileęe of Goods give them to F. S. but do not deliver them, 
and a Stranger convert the Goods, an Action of Trover does not lie; be- 
cauſe, as the Goods were not delivered, J. S. did not acquire a general Pro- 
perty in them by the Gift of the Bailee, who had only a ſpecial Property 


Bro Treſp. 
pl. 216. 


therein. | 55 5 
2 Bolſt. 268, 5. If Goods, which were the Property of a Teſtator, are converted by a 
Fiſher v. Stranger before the Teſtator's Will is proved, and the Perſon appointed 
Young. Executor do afterwards prove the Will, he may maintain an Action of 
Trover: For, although an Executor have no Property in the Goods of 
his Teſtator until he has proved his Will, as ſoon as this is done, he does 
by Relation acquire a general Property therein from the Time of his Teſ- 

| oe 0 OO RING | VVV . 
Bro. Treſp. 6. If a Teſtator have bequeathed ſpecifick Goods, the Legatee may 
pl. 25. maintain an Action of Trover for the Converſion thereof by a Stranger, al- 
though they have not been delivered to him by the Executor; becauſe a 
general Property in the Goods was veſted in him immediately upon the 
$2 Death of the Teſtator. „ FS ar” 
Ibid, 7. But if a Teſtator have bequeathed a third Part of his Goods to J. S. 
and before any of the Teſtator's Goods are delivered by his Executor to J. &. 
all the Goods are converted by a Stranger, J. S. cannot maintain this Ac- 
tion; becauſe, until his Part thereof is aſcertained by Delivery of the 
Executor, he has not a general Property in any of the Teſtator's Goods. 
Fitz. N. B. 8. If wrecked Goods are converted by a Stranger, before they are ſeiſed 


na. 1 F J. S. in whom the Right of Wreck is, J. S. may maintain an Action of 
©? Trover; a general Property in the Goods being veſted in him. N 


149. 
3 113. 9. It is in the general true, that if two Perſons are Owners of a Perſonal 
Neltnorpe v. Chattel, one of them cannot maintain an Action of Trover for the Con- 
Farrington. | | Dane . 
verſion thereof by a Stranger. 
10. But 


* 


. OY 0 | 261 
10. But in order to encourage the building of Ships, it has been holden, Skin. 640. 
that the Owner of an Eighth, or any other Part of a Ship, may maintain Dockwrayw. 
chis Action for the Converſion of ſuch Part by a Stranger. Vicknaſoa, 
11. And it is faid, that if a Man bring this Action againſt a Stranger ibid. 
for the Converſion of a whole Ship, and it come out in Evidence that only 
the Sixteenth Part thereof is his Property, he may recover Damages to the 
Value of this Part. | . 5 
12. A. ſeiſed in Fee of Land ſold twenty Trees thereon growing to B. 5 Rep. 24. 
and his Aſſigns, which were to be ſet out by A. and felled by B. After Palmer's 
B. had aſſigned his Intereſt therein to C. A. ſet out the twenty Trees, and Cale. 
felled them. The Trees being afterwards taken away by D. C. brought 
an Action of Trover. The Action was holden to be maintainable ; for 
that the Intereſt of B. which was ſaid to be more than either a Choſe in 
Action or a poſſible Intereſt, was aſſignable. | | 
13. 4. was Tenant for Life of Land without Impeachment of Wafte, ex-Cro. Car. 
cept the Waſte were voluntary, with Reverſion to B. After B. had ſold 279- 
ſome Trees growing upon the Land to C. 4. cut down the Trees 1 BY 
' fold them to D. who took them away. An Action of Trover being 
hereupon brought by C. it was holden, that the Action did not lie; for 
that B. had not a Power to ſell Trees growing upon the Land during the 
Life of 4. | | | | 
14. If Goods be delivered by A. to B. in order that B. may deliver Bultr. 68, 
them to C. and B. inſtead of delivering the Goods convert them, C. may Flewellin 


SIG 2 x | v. Rave. 
maintain an Action of Irover. 5 Ld. Raym. 


8 . | | | = ; 276. 
15. If two Perſons do each ſtake a Sum of Money in the Hands of 8 Eliz. 

third Perſon by Way of Wager, he who wins the Wager may, in caſe the 850. 
Stake-holder refuſe to deliver it, maintain an Action of Trover for the Ledeſham 
vyhole Money. | | | | v. Lubram. 

16. A. granted a Leaſe of the Coalmines already opened, or which 1 Jon. 243. 

ſhould thereafter be opened, upon his Manorof B. to C. for the Term of nine- Player v. 

ty-nine Years. During the Term D. the Son of A. opened a Mine in a Co- Roberts. 

pyhold Eftate belonging to E. which was Parcel of the Manor, and dig and 

carried away Coals. An Action of Trover being brought by C. for the 
Converſion of the Coals carried away, it was holden that the Action was 

„ 
1. The Perſon, in whom the general Property in Goods is, may in ſome 2 Roll. Abr. 

Caſes maintain an Action of Trover for the Converſion thereof by a Stran- 869. P. pl. s. 
er, although another Perſon had at the Time of the Convetſion a ſpecial ' Sid. 438. 
Property in the Goods. | Eg = 

18. If Goods which were bailed by J. S. to J. M. be loſt by F. N. and be 2 Roll. Abr. 

afterwards converted by a Stranger, F. S. may by Reaſon of his general 569. P pl. s. 
Property in the Goods maintain an Action of Trover. | | 

19. But if the Bailee of Goods give them to a Stranger and deliver Bro. Treſp. 

them, the Bailor cannot maintain this Action; for by the Gift and Delivery Pl. 216. 

of a Perſon, who has a ſpecial Property in and a Poſſeſſion in Fact of the?! 495. 
Goods, the general Property of the Bailor is directed. 

20. If a Servant, who had a general Authority to receive and pay alk. 289. 

Money for his Matter, give the Money which he received of J. M. for Anon. 
the Uſe of his Mafter to J. S. and deliver it to him, the Maſter may main Cro. Elia. 

tain an Action of Trover; becauſe, as the Servant had only an Authority to 38. 

teceive the Money, it muſt be intended that his Poſſeſſion was Poſſeſſion of 

his Maſter, and conſequently, he had not ſuch a ſpecial Property in the 

Money, as did enable him to transfer the general Property by a Gift, not- 


CA 2 


withſtanding there was a Delivery. 
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Fitz. N B. 21. It is in the general true, that wherever one Perſon is anſwerable to 
"09 1 another, in whom the general Property is, for Goods of which he once had 
158 b. a Poſſeſſion in Fact, he has ſuch a ſpecial Property in the Goods, as does 
pl. 683. enable him to maintain an Action of Trover for the Converſion of them 
4 Rep. 84. by a Stranger. c e N I o 

2 Roll. Abr. 

569 pl. 8. pl. 7. 1 Sid, 438. 2 Saund. 47. 


Bro. Treſp. 22. If J. S. have bailed a Beaſt to J. NM. ſor ploughing his Land, and the 

pl. 92. Beaſt be converted by a Stanger, J. N. may maintain an Action of Trover; 

Ld. Raym. hecaule, as the Beaſt was delivered to J. NM. for a Purpoſe beneficial to 

913 918. himſelf, he is anſwerable for it to the Bailor. | | 

1 Sid. 438. 23. If the Goods taken by a Sheriff in Execution are converted by 2 

Wilbraham Stranger, the Sheriff may maintain an Action of Trover; becaule he is 

: . anſwerable to the Perſon for whom the Goods were taken. 5 

2 Rep. 84. 24. If the Goods of F. S. which were delivered to J. N. to be carried 

Salt. 26,148. for Hire, are converted by a Stranger, J. N. may maintain an Action of 

1 Mod. 31. Trover; becauſe he is auſwerable to J. . | | 

Bro. Treſp. 25. The Agiſtor of a Beaſt may maintain an Action of Trover, for the 

pl. 67. Converſion thereof by a Stranger; becauſe he is anſwerable to the Owner 

| Moor 543. of the Beaſt. e e 

Fitz. N. B. 26. Churchwardens may maintain an Action of Trover, for the Conver- 

92. ſion of Goods belonging to their Church by a Stranger during their Church- 

1 Ventr. 89. wardenſhip ; becauſe they are anſwerable to their Succeſſors. 

1 Mog. . | 1 

Pitz. N. B. 27. And it is faid, that Churchwardens may maintain this Aion, for 

89, 9%. the Convetſion of Goods belonging to their Church by a Stranger duling 
the Churchwardenſhip of their Predeceſſors. 5 


\ 


Dyer 48. 28. But it may be inferred, from what is ſaid in another Book, that 
Churchwardens cannot maintain this Action, for the Converſion of Goods 
belonging to their Church by a Stranger during the Churchwardenſhip of 
their Predeceſſors. | . > | | 
Str. sos. 29. The Finder of a Jewel, although he do not acquire by the Finding 
8 Y. a general Property therein, may maintain an Action of 'Trover againſt 2 
elamire. Stranger who converts it: Becauſe, as the Finder is anſwerable for the 
Jewel to the Perſon in whom the general Property is, he has a ſpecial Pro- 
perty therein. He has moreover a Right to the Jewel. as againſt every 
Perſon, except the Perſon who loſt it. 5 
4 Rep. 84. 30. It was formerly holden, that if Goods, which have been delivered 
Southcote's generally to be kept, are converted by a Stranger, the Bailee may maintain 
_ 90. an Action of Trover ; becauſe he is anſwerable for the Goods to the Per- 
* *5* ſon in whom the general Property is: But that if Goods, which have been 
delivered to be kept as the Bailee keeps his own Goods, are converted by a 
Stranger, the Bailee cannot maintain this Action; becauſe he is not anſwer- 
able for the Goods to the Perſon in whom the general Property is. 
Ld. Raym. 31. But in a modern Cafe, in which Southcote's and all the old Caſes ſeem 
913, 914» to have been well conſidered, this Diſtinction is exploded; it being therein 
Comd „ laid down, that the Bailee of Goods, which have been delivered generally 
Barnard. to be kept, is not anſwerable to the Perſon in whom the general Property 
| is, for the Converſion thereof by a Stranger, unleſs the Converſion be 
owing to ſome groſs Neglect of his; for that it would be very unreafona- 
ble, that a Perſon, who receives no Advantage from keeping the Goods of 
another, ſhould at all Events be anſwerable for the Converſion thereof. 
32. It is upon the whole clear, that both the Perſon in whom the genera! 
Property in Goods is, and the Perſon in whom the ſpecial Property therein 
: I $3 1 1 5 | 18 


is, may maintain an Action of Trover for the Converſion thereof by a 


(D) For what Injuries an Action of Trover lies, 2 


ver for converting the Negro; and that he can only recover, as he may H. | 
„„ 


whether the Baptiſm of the Negro after the Converſion did not amount to 
an Emancipation, and conſequently take away the Plaintiff's Right of Ac- 


ter, in order to ſeparate his Sheep from thoſe of J. M. chaſe the Sheep of Pl 213. 


tame Animal, e 


9. It is in the general true, . 5 6 

Converſion of a Beaſt or Bird Feræ Nature : Becaule there is not in the 3 

_ general any Property in ſuch Beaſt or Bird. 2: Ax 
0 „„ | 19, 54% 


TE R O ER. | Py 


tranger. Ten, 8 | | | 
33. But if either of- theſe has recovered Damages for the Converſion of Roll. Abr. 
the Goods, this does ouſt the other of his Right of Action; for it would 56g P. pl. 


be very unreaſonable, that a double Satisfaction ſhould be made ſor the 
Converiion of the Goods. | . | 


. 


1. IT has been holden, that a perſon cannot have ſuch Property in ald. Raym. | 


Negro in England, as will enable him to maintain an Action of Tro— : 46. Cham- 
erialn v. 


- 


in the Caſe of any other Servant, Damages. for the Loſs of Service. Hil. 8 W. 3. 


2. It appears from another Report of this Caſe, that one Queſtion was, Carth. 397. 


tion: But the Court determined the Caſe upon the general Queſtion, with- 


out giving an Opinion as to this Queſtion. 

3. In a ſtill later Caſe it was holden, that a Man cannot have ſuch a Pro-Ld, Raym. 
perty in a Negro in Englard, as will enable him to maintain an Action of 1274. 
Trover for the Converſion of the Negro. rx v. 

Paſch. g Ann. 


4. If the Sheep of J. M are mixed with the Sheep of J. S. and the lat- Bro. Treſp. 


J. NM. to the next Place proper for ſcparating them, an Action of Trover 
does not lie: Becauſe, as the Sheep of J. S. cannot be eaſily ſeparated from 
the Sheep of J. M. without ſuch chaſing of the Sheep of J. N. the Chaſing 


of them is lawful. | 
F. An Action of Trover lies for the Converſion of a Dog; for, a DogFit-.N.P. 86, 
being a tame Animal, Property may as well be in a Dog as in any other wo Treſp. 
| pl. 407. 
Hob. 283. 
Cro. Eliz, 
125. | 
Cro. Ja. 463. 


6. If J. S. be chaſing the Beaſt of J. N. with a little Dog, in order to 1Freem. 347, 
chaſe it out of Land in his Poſſeſſion, and J. M. kill the Dog, an Action of King Role, 
Trover lies; becauſe, as J. S. had an Election to chaſe the Beaſt our of n 
Land, or to diſtrain it Bamage-feaſant, the Chaſing with ſuch a Dog is z, "Gp 


awful. 5 | | 
7. But if J. S. be chaſing the Beaſt of J. M. with a Maſtiff Dog, in or- 1Freem.3 47, 
der to drive it out of Land in his Poſſeſſion, and J. N. kill che Dog, this King v. Rote, 
Action does not lie; becauſe the Chaſing with ſuch a Dog is not lawful. | 
8. If the Dog of J. M. which is found in the Warren of F. S. be killed Cro. Ja. 45. 


by J. S. this Adlion does not lie; the Killing of ſuch Dog by the Owner of 1 Sid. 336. 


the Warren being lawful, _ | : 
that an Action of Trover does not lie for the Bro. Detin. 
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Bro. Petin. yo. But if a Beaſt or Bird Feræ Nature have been reclaimed, this Ae. 
Pl. 44 tion does lie for the Converſion thereof ; becauſe there is a Property in 

ſuch Beaft or Bird. VVV | EO 
t1. And an Action of Trover does ſometimes lie for the Converſion of 2 
Beaſt or Bird Feræ Nature, although the Beaſt or Bird have not been re. 
claimed. , | | 
Fitz, N. B. 12. If a Hare be killed by J. N. upon the Land of J. S. an Action of 
87. Trover lies, although it have not been reclaimed ; inaſmuch as FJ. S. has 
Fara Fo by Reaſon of its being upon his Land a local Property in the Hare. 
11 Mod. 78. | | | | | 7 | ; EY 
5 Rep. 104. 13. If a Hare, which was found upon the Land of J. S. be driven from 
3 thence, and afterwards killed by F. N. an Action of Trover does not in the 
aie- 


8 general lie; for the Property of J. S. which is only local, may be, and 
334. 


uſually is, determined by driving the Hare of his Land. | 


Godb. 123. 14. But if J. S. do immediately purſue the Hare, which has been driven 


Salk. 686. off his Land and killed by J. N. this Action lies; for by the immediate 


11 Mod. 75. Purſuit the local Property is continued. | 


Cto. Ia. 262. 15. An Action of Trover lies for the Converſion of a Beaſt or Bird, which 


Grimes v. is valuable on Account of its being Merchandize, as a Monkey or a 
Parrot ; although the Beaſt or Bird be Fere Nature, and have not been 
reclaimed. | RED | 1 | 555 
Hardr. 111. 16. An AQtion of Trover does not lie for the Converſion of a Record; 
Jones v. becauſe a Record is not private Property: But this Action lies for the Con- 
Wiak worth. verſion of a Copy of a Record; the Copy of a Record being private 


Property. | | | | 
Cro, Eliz. 19. It is in one Caſe faid, that an Action of Trover does not lie for Mo- 
Bn ney, unleſs it were in a Bag at the Time of the Converſion. 
Holiday v. : 
Hicks, 


1 Roll. Abr. 18. But it is in other Caſes laid down, that, as the Deſign of this Action 
5. K. pl. 5. is not to recover a Thing in Spectre, but to recover Damages for the Con- 


3 Eliz. verſion thereof, it does lies for Money, although it were not in a Bag at 
L 1. 5 ; 5 L ; ; : 


 Cro.Car.8g. the Time of the Converſion. 


Cro. Eliz. 19. An Action of Trover lies for the Converſion of Money depoſited as 
a1 a Wages. Er neg | C 
Ledeſnam | | 

v. Lubram. 


„840. 122. 20 If a Feme-Covert loſe the Money of her Huſband at Play, an Aion 


Rey v. of Trover lies, 
Stephens. c 2 


Cro. Ja 144. 21. If Goods pledged are not delivered, upon Payment or Tender of the 


Ratcliff v. Money for which they were pledged, an Action of Trover lies. 
Davis, | | | | 
1 Barnard, 22. In an Action of Trover for Barley it appeared, that the Barley was 

431. delivered to the Defendant to be made into Malt. It was ruled, that the 
Adams v. Action did not lie, becauſe the Barley was delivered to be made into Malt; 
but that, in Caſe there had been a Payment or Tender of the Money due 

for making the Barley into Malt, an Action of Trover would have lain for 

me Malo 5 | | | 
MS. Rep. 23. In an Action of Trover, brought by a Widow againſt the Vendee of 
Saunders v. Goods ſold by her Son, it appeared in Evidence, that the Plaintiff had fixteen 
Vincent, Years before let her Son into the Poſſeſſion of a Farm at that Time holden 


Eaſt, 31 G 


> ik. by her, together with the Goods in Queſtion, which were at that Time 
f Part of the Stock of the Farm; and that the Son had ever ſince occupied 
the Farm, and acted as Owner of the Goods. A Verdict being found for 

the Defendant upon this Evidence, it was upon a Motion for a new Trial 

ſaid, that as a Transfer of the Property in the Goods from the Mother 0 

. N ; — 85 Si 


IIR WM  o 265 

the Son was not expreſsly proved, the Verdict ought to have been for the | 

Plaintiff. A new Trial was refuſed : And by the Court—As the Son had 

been ſo long in the Poſſeſſion of the Goods, it ought to be preſumed the 

Property was in him, It would moreover be extremely hard, if a Pur- 

| Chaſer for a valuable Conſideration ſhould loſe his Money by the ſetting up 
of Property in the Mother, after the Property had ſo long been to all 
Appearance in the Son. | — Ts 

24. If a Sheriff's Officer, having a Writ of Fieri Facias to take the Bro. Treſp. 
Goods of F. V. take the Goods of J. S. an Action of Trover lies, 8 

| | oll. r. 


352. O. pl. 3. 
pl. 9. Carth. 38 T. 


25. An Action of Trover does not lie for taking the Goods of J. . Carth. 381. 
which a Sheriffs Officer has taken under a Writ of Replevin upon a Pre- Hallet v. 
ſumption that they were the Goods of J. N. becauſe this Writ is different Furt. 
ſtom a Wiit of Fieri Facias. By the former the Officer is empowered to 
take certain Goods therein ſpecified ; by the latter he is only empowered to 
take the Goods of a certain Perſon. But if F. S. did claim a Property in 
the Goods at the Time of taking them, and the Officer did afterwards 
carry them away, without having the Property determined under a Writ 
de proprietate probanda, this Action does he. 8 | _ 

26. It was ruled by /7o/r Ch. J. that if a Sheriff, who is impowered by Li Raym. 
an Extent to ſeize the Goods of J. V. ſeize the Goods of J. S. an Action 736. 


| * 3 5 | 1 R : 
of Trover does not lie ; becauſe by the Seizure the Property in the Goods Woodward. 


js veſted in the Crown. . 

27. If ſeized Goods are condemned by a Court having Juriſdiction in Ld. Raym. 
the Matter, an Action of Trover does not lie; the Property in the Goods bk 
being by the Condemnation veſted in the Crown, | | mr" Ih 
28. It is in one Caſe lid down, that if ſeized Goods are lodged in the Bunb. 67. 

Cuſtom-houſe an Action of Trover does not lie, although there be alter- 2 wha 6 
wards a Verdict for the Claimer of the Goods. EE 
29. But it is laid down in another Caſe, that the Owner of the Goods Bunb. 80, 


may in ſuch Caſe maintain an Action of Treſpaſs, or an Action upon the HracFsCaſe, 


Caſe. 1 N — | . 
30. It is laid down that if FJ. S. take Goods of F. N. in order to prevent Bro. Freſp. 


their being ſtolen or damaged, an Action of Trover lies; becauſe the LoſsP* 213. 
would not, if either of theſe Things had happened, have been irreparable. 
But if FJ. S. take Goods of F. N. which are in Danger of being deſtroyed 
by Fire or otherwiſe, in order to preferve them, this Action does not lie, 
becauſe the Loſs would in ſuch Cale have been irreparable. | 
31. An Action of Trover does not lie for the Conuerſion of Goods, for 1 Jon. 148. 
which an Appeal of Robbery has been brought; becauſe a Perſon, who has I. wot 
: 4 7 et 5 2 «0 
by bringing the Appeal affirmed the Taking to have been felonious, ſhall Lach py 
C. | 


not afterwards be received ta ſay that it was only a Converſion. 


| 32. It has been holdey in one Caſe, that if J. &. have been convicted or «ay 8 
O. ATR 


attainted of taking the Goods of J. N. feloniouſſy, F. N. cannot, provided * _ Cob 
he did himſelf give Evidence or procure any Perſon to give Evidence paſch. 1 Gas 


againſt FJ. S. maintain an Action of Trover; becauſe he is in either Caſe 1. Latch 
intitled under the 21 H. 8. c. 11. to Reſtitution of the Goods. 144. S. C. 
. | | 1 | 5 | No 82.8 C. 


33. It is laid down in a ſubſequent Cafe, that an Action of Trover does 2 Rel. Abr. 


lie in ſuch Caſe; for that, as the Party robbed has done his Duty to the Pk 
ES V. 


Publick in proſecuting the Thief, he ought not to be deprived of the Re- Caen 
medy by an Action at Trover far the Injury to himſelt. 5 Mich. 265%. 
Lo . 34. Ihe 
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34. The Reaſon given in the latter Caſe is by no Means concluſive; 
for what Purpoſe would it anfwer, that a Perſon robbed ſhould be at Li. 
berty to bring an Action of 'Trover, when he has a ſpeedier Remedy under 
| the Statute... _ . „ D | 
Bro. Treſp. 35. It is ſaid in one Book, that an Action of Trover does not lie, 
Pl. 415- after the Perſon who took the Goods has been indicted of Felony and ac- 
agquitted; for that, as omne Majus trahit ad ſe Minus, the Converſion is 
merged in the Felony. 
1 Jon. 159. 36. But in other Books it is laid down, that if J. S. have been acquitted 
2 upon an Indictment for feloniouſly taking the Goods of J. N. an Action of 
Latch 144. Trover lies; becauſe, as the taking does not in this Caſe appear to have 
Noy 82. been felonious, it is reaſonable, that F. M. ſhould recover Damages for the 
Sty. 346. Converſion of his Goods. | „ 


* Leon 223. 37. An Action of er does not lie for the Converſion of Goods 
1 pought in Market Overt, although they were ſtolen; for by the Sale in 
Market Overt the Property in the Goods was veſted in the Vendee. 


MS. Rep. 38. A. who came to the Poſſeſſion of a Bank Note the Property of B. 
e 77 by robbing the Mail, parted with it to C. for a valuable Conſideration. 
8 = b * Payment of the Note being afterwards refuſed at the Bank, C. brought an 
B. R. Action of Trover againſt the Caſhier of the Bank who had ſigned it. Upon 
5 a Caſe reſerved it was holden, that the Action was maintainable : And by 
Lord Mansſield Ch. J. if a Man did not in every Caſe acquire a Property in 
a Bank Note by giving a valuable Conſideration for it, an End would ſoon 

ä be put to the Circulation of Bank Notes. 
2 Roll. Abr. 39. An Action of Trover lies, although the Goods converted be after- 
5 L. pl. 1. wards reſtored to the Owner; for the Reſtoration does only go in Mitiga- 


4 g T7 tion of Damages. 


— — . 
7 bw — «4 5 — = 


E) Againſt whom an Action of Trover may be 
| 1 ”T ww bC(CoIſß --. 


F J. S. take away a Beaſt, which he had bailed to J. V. for a Time 
certain, before the Expiration of the Time, he is not liable to an 

Action of Trover; for the Perſon, who has only a ſpecial Property in a 

perſonal Chattel, can never maintain this Action againſt the Perſon in whom 
the general Property is; the Remedy of the Bailee being an Action upon 
the Caſe. | . | | | | 
Bro. Treſp. 2. If J. F. kill the Beaſt of F. V. which was bailed to him generally, 
pl. 296, an Action of Trover does nat lie againſt J. S. for by the Bailment a general 
5 Rep. 14. Confidence was placed in him; and the Remedy ſer an Abuſe of ſuch Con- 
eee pon the Cf. 
7 gt 3. But if J. S. kill the Beaſt of J. V. which was bailed to him for a 
3 Tito. pariſtular Purpoſe, as to plough his Land, he is liable to this Action; be- 
 pil.29. Cauſe a general Confidence was not placed in him by the Bailment. 

Rep 13. £ | V8 1 

** liz. 


| 1 85. 4. If a Servant, who was truſted to ſell the Goods of his Maſter, carry 


Glifſe v. them away, an Action of Trover tes axial him; in as much as, the Con- 
Hama. fidence placed in him extended only to ſelling the Goods. Ee, 
: ET. * 5 5 5: If 


Bro. Treſp. 1. 
pl. 92. 


— 


TR u 267 
. If a Servant, who has by the Command of his Maſter lawfully diſtrain- Bro. Treſp- 
ed a Horſe, uſe it, the Servant is liable to an Action of Trover ; becauſe bl. 211. 
the Command did not extend to the uſing of the Horſe. | | 5 
6. A. pawned Goods to B. who was known to be a Servant employed Ld. Raym. 
by C. a Pawnbroker in the way of his Trade. A. afterwards tendered to 735: Jones 
E. the Money due upon the Goods, and demanded the Goods. FB. did not S K 11. 
| deliver them, but ſaid they were ſold, It was ruled by Holt Ch. J. that an EY 


Action of Trover lay againſt C. | 
7. It is laid down in one Caſe, that an Action of Trover does not lie 2 Mod. 244. 


againſt a Servant, for an unlawful Intermeddling with the Goods of any Mires v. 
Perſon by the Command of his Maſter, unleſs the Intermeddling be ſuch ed. 
as amounts to a Treſpaſs; becauſe the Maſter is in ſuch Caſe anſwerable. 

It is moreover ſaid, that it would be very inconvenient, if it ſhould be al- 
ways neceſſary for a Servant to be ſatisfied of his Maſter's Right to Goods, 
before he obeys his Command as to the Intermeddling therewith. | 

8. But it is laid down in another Caſe, that if a Servant do unlawfully Saxer 41. 
intermeddle with the Goods of any Perſon, the Servant, although it be by. RENE 
the Command of his Maſter, is liable to an Action of Trover ; for that © aca 4 
the Command of a Maſter does neither juſtify nor excuſe his Servant in Smith. 
doing a tortious Act. „ 5 
9. lt is ſaid to have been holden, that if a Sheriff, who has ſeiſed Goods Yelv. 44. 
under a Writ of Fieri Facias, do after he is out of his Office fell them, he + nd 
is liable to an Action of Trover. 5 | en. 

10. But from two other Reports of the ſame Caſe it appears to have Moor 257. 
been holden, that this Action would not lie in ſuch Caſe againſt the Sheriff. Cro. Ja. 53. 


11. And in another Book, wherein the Caſe is cited, it is ſaid, that 2 Saund. 47. 
Yelverton is miſtaken in his Report; for that upon examining the Roll it Wilbraham 
appeared to have been determined as it is reported by Moor and Crote. *: DUO. 


12. It has been holden, that an Action of Trover lies againit a Sheriff MS. Rep. 


for ſelling, after an Aſſignment by the Commiſſioners, the Goods of IO v. 
» 


Bankrupt, which had been ſeifed by him under a Writ of Fieri Facias after Niich 30 G 

the Act of Bankruptcy : And by Ld. Mansfield Ch. J.— The Sheriff was not 2. in B. R. 

liable to this Action for Seiſing the Goods, in as much as he might be ig- 

norant of the Act of Bankruptcy ; but the Sale of them after the Aſſign- 

ment by the Commiſſioners, of which he was bound to take Notice, was 

a Converſion. | | | | 
13. J. S. the Plaintiff in an Action againſt J. V. had received of a Str. 996. 

Sheriff the Money, for which the Goods of J. N. ſeiſed under a Writ of 2 3 

Fieri Facias after he had committed an AR of Bankruptcy, had been ſold, . 

It was holden, that an Action of Trover lay againſt J. S. without making Baker. 


the Sheriff a Defendant. 5 | 
14. If a Stranger have officiouſly aſſiſted a Sheriff or his Officer in the 10 Mod. 24. 
Execution of a Writ of Fieri Facias, which iſſued upon a regular Judg- T<mple- 
ment, he is not liable to an Action of Trover ; for it is not only lawful, but an's Cale. 
it is the Duty of every Man to aſſiſt in the Execution of fuch Writ. 
15, An Action of Trover does not lie againſt a Sheriff or his Officer, 12 Mod. 118. 
or againſt any Perſon, who by the Command of either of theſe did aſſiſt Britton v. 
in the Execution of a Writ of Fieri Facias, although there were no Judg- Ce. 
ment to warrant the ifſuing of the Writ ; for neither of theſe has done Jon. 114. 
more than obey the Writ, which it was the Duty of every one of them 
to do. EY oF WEE 
16. But if a Stranger have officiouſly aſſiſted a Sheriff or his Officer in 2d 179. 
the Execution of ſuch Writ, he is liable to this Action; for, as he acted of- Britton v. 


fciouſly, it was incumbent upon him to take Care, that there was a Judg- _ _ 


rent to warrant the iſſuing of the Writ, 


17. An · 
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Str. 509. 17. An Action of Trover does not lie againſt a Sheriff or his Officer, or 
Philips v. againſt any Perſon, who by the Command of either of theſe did aſſiſt in the 
eas: Execution of a Writ of Fieri Facias, although the Judgment upon which 

m' 73. the Writ iſſued were irregular ; becauſe the Fault in ſuch Caſe is ia the 

| Court or ſome Officer of the Court. | 
Str. sog. 18. But if a Stranger have officiouſly aſſiſted a Sheriff or his Officer in 
Philips v. the Execution of ſuch Writ, he is liable to this Action: For, as he acted 
Bron. officiouſly, it was incumbent upon him to take Care, that the Judgment 
Raym. 73. Jas regular. T | ED, 
| Salk, 283, 19. It appeared in Evidence, that the Plaintiff had left ſome Lottery 
Ford . Tickets with a Goldſmith, in order to receive the Money due upon them 
Hopkins. for the Uſe of the Plaintiff; that a certain Number of "Tickets in the fame 

Lottery had been left by the Defendant with the Goldftnith, who gave the 
Defendant a Note to deliver the ſame Number of Tickets to him; and 
that the Goldſmith did afterwards deliver as many of the Plaintiff's Tick- 
ets to the Defendant as were mentioned in the Note. It was holden, that 
an Action of Trover lay againſt the Defendant for the Converſion of theſ: 
Tickets. And by the Court—The Lottery Tickets being left with the 
Goldſmith for the ſpecial Purpoſe of receiving the Money thereupon due 
for the Plaintiff's Uſe, he had no Power to diſpoſe of them; and conſe- 
quently, as the Property was not changed by the Delivery of the Tickets 

to the Defendant, he is liable to this Action. „ 

Str. 118). 20. In a ſpecial Verdict it was ſtated, that J. S. the Owner of Jewels, 
Hattop. v. had bailed them ſealed up in a Bag to a Banker for ſafe Cuſtody only; that 
Hoare. the Banker broke open the Seal, took the Jewels out of the Bag, and 
pawned them to J. V. for three hundred Pounds. It was holden that an 
Action of Trover lay againſt F. N, for the Converſion of the Jewels. And 
by the Court The Plaintiff's Jewels being delivered to the Banker far ſafe 
Cuſtody only, his breaking open the Bag and taking them out was a Tret- 
is; and conſequently the Defendant, although he came honeſtly to the 
Poſſeſſion of the Jewels, is liable tothis Action: Becauſe they weredelivered 
to him by a Perſon who had no Property in them. ödp 
Str. 813. 21. The Wife of a Bankrupt delivered ſome Plate, left with her by her 
Parker v. Huſband at the Time of his abſconding, to a Servant, that he might bor- 
Godin. row Money thereupon. The Servant went with the Plate to the Door of 
a Banker's Shop, and there delivered it to the Defendant, who went into 
the Shop and pawned it ia his own Name, and immediately went back to 
the Wife and delivered the Money to her. It was holden, that, as neither 
the Wife nor the Servant had a Power of diſpoſing of the Plate, this was 
a Converſion in the Defendant, for which he was liable to anſwer to the 

Aſſignees of the Huſband. - | 550 5 
Bro. Treſp. 22. It is laid down, that if A. take the Goods of B. illegally, and C. do 
pl. 256. pl. afterwards take them illegally from 4. B. cannot maintain an Action of 
329. Pl. 359. Trover againſt C. For that by the firſt Taking, notwithſtanding it was a 
© tortious one, the Property of B. was diveſted. e 
1 Sid. 4329. 23. But it is ſaid in one Book, that A. does not in ſuch Caſe acquire any 
| Property in the Goods by the firſt Taking, and conſequently, that B. may 

maintain an Action of Trover againſt C. VVV 
Cro. Elia. 24. If a Factor who has fold the Corn of J. S. and received the Money 


5638. for it, refuſe to pay the Money to J. S. an Action of Trover lies againſt 
Hickes. . | 


| Salk. 289. 25, A Servant, who had a general Authority to receive and pay Money 
88 for his Maſter, after receiving ſome Money due to bis Maſter fron: 
638. F. N. gave it 10 J. S. and delivered it to him. Tt was ruled that an 

Action of Trover lay for the Maſter againſt F. S. and by Helz Ch. J. 

| | | | | as 


2 


CC 
as the Receipt of the Servant was a Diſcharge to J. M. the Money was 
received to the Uſe of the Mafter ; and conſequently the Poſſeſſion of the 
Servant muſt be intended to have been the Poſſeſſion of the Maſter. 5 
26. If a Carrier, to whom Goods have been delivered to be carried, be 1 Roll. Abr. 2. 
robbed of the Goods, or loſe them through Negligence, he is liable to an pl. 1. pl. 2. 
AQion upon the Caſe; but an Action of rover does not lie againſt him 118 8 
becauſe he has not in either Caſe been guilty of a Mal- feaſance. "Ha $8 = 
3 | | | Salk. 143. 


* . 5 3 | 12Mod. 482, 
27. But if a Carrier, to whom Goods have been delivered to be carried, gk. 663. 


fell the Goods, or refuſe to delivet them upon the Money due for Carriage Auon. 
being paid or tendered, an Action of Trover lies againſt him. B 
28. It is ſaid to have been ruled by Holt Ch. 7 that if the Goods de-Ld. Raym. 
livered to be carried were not delivered to the Carrier himſelf, but to his 292. Anon. 
Book-keeper, an Action of Trover does not lie againſt the Carrier, unleſs Trin. 1 Ann. 
the Goods be afterwards converted by him. | 
239. But the contrary was ruled in a ſubſequent Caſe. In an Action of: Barnard. 
Trover againſt a Book-keeper it appeared, that Goods were delivered to 234. Harvey 
him to be carried by his Maſter's Waggon. It was holden that the Car-7; 2 C. 
rier himſelf is in ſuch Cafe liable to anſwer for the Converſion of the? © © 
Goods. | £7 
zo. And the latter Caſe agrees with what is laid down in another Caſe. gin. 62 f. 
In an Action of Trover againit a Maſter of a Hackney Coach it appeared, Middleton 
that the Goods were delivered to his Servant who drove the Coach; and v. Forder. 
the Queſtion was if the Maſter was anſwerable for the Converſion of them. ö 
It was ruled that he was not; and by Hel. Ch. J. It would be hard if the 
Maſter of a Hackney Coach, who is not paid for the Carriage of Goods, 
ſhould be anſwerable for the Converſion of them. There is a wide Dit- 
ference betwixt the Caſe of a Hackney Coach and that of a Stage Coach. 
If a Paſſenger in a Stage Coach, who is allowed to carry Goods of a cer- 
tain Weight, deliver Goods not exceeding that Weight to the Driver of 
the Coach, the Maſter of the Coach is anſwerable for them; becauſe 
the Money he receives is paid for the Carriage of the Goods as well as of 
the Paſſenger, It has been holden, even in the Caſe of a Stage Coach, that 
if a Paſſenger carry Goods of a greater Weight than he is allowed ta carry, 
the Mafter of the Coach is not anſwerable for the over Weight, unleſs it 
be paid for. 8 3 
31. An Action of Trover does not lie againſt a Carrier for refuſing to gik. 664 
deliver Goods, unleſs the Money due for the Carriage have been paid or Hartford v. 
tendered ; becauſe, as a Carrier is by Law bound to carry the Goods de- Jones. 
| livered to him, it is highly reaſonable, that he ſhould have a Right to de- 
tain them, until the Money due for the Carriage is paid or tendered. 
32. An Action of Trover does not lie againſt an Inn-keeper for de-2Show. 161, 
_ taining the Horſe of his Gueſt, unleſs the Money due for keeping the Horſe 79. 
have been paid or tendered: For, as an Innkeeper is by Law bound to re- — Raym. 
ceive the Horſe of a Traveller, in Caſe his Stable be not full, it is very 
reaſonable, that he ſhould be paid for Keeping the Horſe before it is taken 
away. x | 
1 It was holden by three Judges contrary to the Opinion of Helty , Raym. 
Ch. J. that an Inn- keeper may detain a Horſe, although the Man who put 868. Vork v. 
the Horſe into the Stable have not lodged in his Houſe; for that the put-Creenaugh. 
ting up of his Horſe, from which the Inn-keeper has a Profit, makes the 
Man a Gueſt. „ | ; | 
34. If a ſtolen Horſe be put up at an Inn, an Action of Trover doesL4. Raym. 
not lie againſt the Innkeeper for detaining the Horſe from the Owner, un- 867. Vork v. 
les the Money due for Keeping the Horſe have been paid or _— 
| e 55 | becauſe 
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becauſe the Innkeeper was bound to receive the Horſe, and it was impof- 

ſible for him to know, whether his Gueſt came honeſtly by it 
Yelv. 67. 35. An Action of Trover does not lie againſt a Farrier, for refuſing to 
deliver a Horſe which has been Shod by him, unleſs the Money due for the 
Shoeing have been paid or tendered. — . 


_ 36. A Taylor is not liable to an Action of Trover, for refuſing to de. 

e endl liver a Coat made by him to the Perſon from whom he received the Ma- 
terials for it, unleſs the Money due for making the Coat have been paid or 
tendered. | 


| MS. Rep. 37. It was decteed by Strange Maſter of the Rolls, that a Factor, who 


Cauſer v. had paid Money for inſuring the Goods of his Principal, and had been at 
Wilcox. other Expence concerning them, had ſuch a Lien upon the Goods, that a 
Court of Equity would not oblige him to deliver them, before the Money 
due was paid or tendered. The Factor, not being ſatisfied with this De- 
- cree, appealed to the Chancellor; and the Appeal came on before Lord 
Hardwicke in February 1755. His Lordſhip, after taking Time to con- 
ſider, and ſending for ſome Merchants to intorm himſelf of the Nature of 
a Factor's Buſineſs, decreed, that a Factor has a Lien upon the Goods of 
his Principal, fo long as the Goods continue in his Poſſeſſion, not only for 
what is due for his "Trouble and Expence concerning them, but alſo for all 
Money due to him from his Principal. | 


Nis Rep. 38. Another Decree to the ſame Effect was pronounced by Lord Hard. 


Gardiner v. iche a few Months after. 
Coleman. 


Ld. Raym. 39. An Action of Trover does not lie againſt the Saver of Goods thrown 
393. Hart- on Shore, which were Part of the Cargo of a Ship that had been wrecked, 
ford v. Jones. unleſs a Satisfaction have been made or tendered for the Trouble or Expence 
of ſaving them; it being highly reaſonable, that the Party who has ſaved 

Goods, and has perhaps done it at the Peril of his Life, ſnould have a Lien 
upon the Goods for his Trouble or Expence. | 
2 Roll. Abr. 40. The Lord of a Manor, who had ſeized a Beaſt as an Eſtray, was at 


92. Taylor the Expence of keeping it ſome Time after he had proclaimed it. Within 


7 "mc a Year and Day after the Proclamation the Owner of the Beaſt came and 
demanded it; but did not make or tender any Satisfaction for the Keep- 
ing. Upon the Refuſal of the Lord to deliver the Beaſt, an Action of 
Trover was brought againſt him. It was holden, that, as the Owner of 
the Beaſt had not made or tendered a Satisfaction for the Keeping, the Ac- 
tion did not lie, = | 


mY Raym. 41. It was ruled by Holt Ch. J. that if an Attorney, who has been em- 
7389. Anon. ployed to draw and attend the Execution of a Deed, do not deliver it upon 


demand, an Action of Trover lies againſt him; for that, as he may bring 
an Action for the Money due for drawing and attending the Execution of 
the Deed, he cannot detain it, although the Money have neither been paid 
nor tendered. | | | 5 


St 63% 42. The Plaintiff, who vas Maſter of a Ship, had brought Home a 


Stone v. (all Parcel of Elephants Teeth on his own Account, and a large Parcel 
upon the Account of the Defendant, who was the Owner of the Ship. 
The Defendant entered both Parcels at the Cuſtom-Houſe, paid the Duty 
for both, and both were delivered to him. Upon his refuſing to deliver to 
the Plaintiff his Parcel an Action of Tiover was brought; and the Queſ- 
tion was, whether as the Plaintiff had neither paid nor tendered his Part 
of the Duty the Action could be maintained. It was ruled that it could 3 
and by Eyre Ch. J. the Defendant had no Right to detain the Plaintiff's 
Parcel, notwithſtanding the Money paid by him as Duty for it was neither 
paid nor tendered ; for he might have brought an Action for the Money, 
or he may now give Evidence of the Money paid, and then it may be de- 
ducted out of the Plaintiff's Damages. The Reporter adds, that the latter 
was done. 5 1 „ 
= 43. A 


TR O M 5 271 
. A Carpenter, after working ſome Time in one of the Queen's 6 Mod. 212. 
| Yards, refuſed to work any longer. Hereupon the Surveyor of the Yard Baldwin v. 
| refuſed to let him take away his Tools. An Action of Troyer being s“ 
brought againſt the Surveyor, he gave in Evidence an Uſage for the Sur- 
veyors of the Queen's Yaids to detain the Tools of Workmen, in order to 
compel them to continue working in the Yards until the Queen's Work is 
finiſhed. It was holden that the Action lay; and no Regard was paid by 
Holt Ch. J. before whom the Cauſe was tried, ro the Uſage. 5 
44. If a Perſon, who would otherwiſe have a Right to detain the Per- 2 Roll. Abr. 
ſonal Chattel of another, for the Trouble or Expence he has been at con- 92. M. pl. a. 


cerning it, contract to be paid a Sum certain for the Trouble or Expence, 5 
he does thereby wave the Right of detaining the Chattel. 277 = 
| | | Yelv. 66. 


45. An Agreement was entered into, whereby ten Shillings and Six- Sayer 224. 
nce was to be paid to a Farrier for curing a Mare; and a reaſonable Sum Brenen v. 
for keeping the Mare until ſhe ſhould be cured. The Owner of the Mare, Curriat- 
as ſoon as ſhe was cured, tendered ten Shillings and Sixpence, and de- 
manded the Mare. The Farrier refuſed to deliver the Mare, unleſs a groſs 
Sum was paid for the Cure and keeping of the Mare, and an Action of 
Trover was brought. It was holden, that the Action lay: And by Ryder 
Ch. J.—As ten Shillings and Sixpence were tendered, the Defendant had 
no Right to detain the Mare on Account of the Cure. It is not neceſſary 
to give any Opinion, as to the Right of a Farrier to detain a Beaſt for the 
Money due for keeping it until it is cured ; becauſe, if a Farrier have in 
the general ſuch Right, it was in the preſent Caſe waved by the ſpecial 
Agreement to be paid a reaſonable Sum for the keeping. 


136 


(k) Df the Pleadings in an Action of Trover. 5 


1. Of the Declaration. 


—— — 
- TIDES TT —_ 


— 


1. IN an Action of Trover for the Converſion of Letters Patent, there Hardr. 111. 
was a Verdict for the Plaintiff, Upon a Motion in Arreſt of Judg- Jones v. 

ment it was objected, that the Plaintiff had not alledged in his Declaration, Winkworth. 
that he was poſſeſſed of the Letters Patent as of his own proper Goods. 

Judgment was given for the Plaintiff: And by the Court—The Plaintiff 

has alledged, that the Defendant knowing the Letters Patent to appertain 

to him did convert them, which implies that they were the Property of the 

Plaintiff. , | : 8 

2. lhe Reporter does indeed add, that the Objection was not allowed 

to be good; becauſe it was after a Verdict. But it is not to be conceived, 

that the Verdict could in ſuch Caſe make a Difference; for, if a Property 
im the Plaintiff had not been either expreſsly or impliedly alledged, the De- 
claration would have been defective in a Matter of Subſtance, and conſe- 
quently the Defect would not have been cured by a Verdict. 

3. But if the Action be in the Court of Common Pleas, it is not neceſſury , Sid. 187. 
to alledge in the Count, that the Goods were the Property of the Plaintitf, Jones ©. 
provided this be alledged in the Writ ; becauſe the Writ 1s in that Count Pritchard. 
Parcel of the Declaration. | „ 

4. It is not neceſſary for the Plaintiff in an Action of Trover to ſhew in,p,1q; 298. 


his Declaration, in what Manner his Property in the Goods was acquired. Wülamore 
| | | 8 5 jj v. Bar io. d. 
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Car. 1. 


272 1885 „% I ES 7 Jv © | 
2Saund. 379. F. If it appear in the Declaration in an Action of Trover, that ſome of 
Pinkney's the Goods were the Property of the Plaintiff at the Time of the Converſion 

but this do not appear as to ſome other of the Goods ; and Judgment be | 

entered up generally, the Judgment is erroneous : But if the Plaintiff, al- 
+ though the Verdict be 83 enter a Remiltitur as to the Goods which 
do not appear to be his Property, and enter up Judgment as to the Reſidue, 
the judgment is good. . —- | 
Cro. Eliz. 6. The Plaintiff in an Action of Trover alledged in his Declaration, that 


FH) he delivered the Goods charged to have been converted to the Defendant 


| ©, Grafton, to be kept for him. It was objected, that the Declaration was bad, be- 


cauſe the Plaintiff had not alledged a Loſs of the Goods: But it was 

holden to be good. Et 8 Tok | 
nen F 7. The perſonal Chattel, for the Converſion of which an Action of 
n Trover is brought, muſt be deſcribed in the Declaration with a Degree of 
Caſe. Certainty : For if this be not done, the Defendant would not know how to 
2 laſt. 436. prepare for his Defence; nor would he be able, in Caſe a ſecond Action 


Tro. Eliz. ſhould be brought for the Converſion of the ſame Chattel, to plead a Re- 


$17. 

x Ventr, 53. 
— A 
Ld: Raym. $88, 1410. Str. 637. 


covery in the former Action. 


Cro. Eliza. 8. But a leſſer Degree of Certainty, in deſcribing the perſonal Chattel, 
817. is ſufficient in the Declaration in an Action of Trover after a Verdict than 
e! upon a Demurrer; inaſmuch as the Court will after a Verdict intend, that 
12 Mod. 3, ſome Defect of Certainty in the Declaration was ſupplied by Evidence. 
Ld. Raym, | | | 
18, 1410. | | ED | 5 5 | 5 
e 9. In order to form a Judgment of the Degree of Certainty neceſſary, in 
deſcribing the perſonal Chattel for the Converſion of which an Action of | 
Trover is brought, it will be proper to mention the principal Caſes upon 
the Point; which ſhall be ranged in Order of Time as they were determined. 
8 Rep · 34 10. The Declaration in an Action of Trover, which charged the Con- 
8 , Verſion of ſome Fiſh, without ſhewing the Number or Quality of the Fiſh, 
55 Eüz. was after a Verdict holden to be tod incertain. e 
Cro, Eli. 11. The Declaration in an Action of Trover, which charged the Con- 
5 Bo vet . Verſion of a Parcel of Fiſh called Ling, was upon a Writ of Error holden | 
Robotham, to be bad, becauſe the Quantity of the Fiſh was not ſhewn. Ds 
Mich. 43 = ED | 
Eliz, _ | VVV | 
2 Show.433. 12, The Declaration in an Action of Trover, which charged the Con- 
Hawes v. verſion of ſeven Pieces of Linen Cloth, was holden to be bad, for want of 
271 | ſhewing the Number of Yards the Pieces contained; for that the Quantity 
of Linen Cloth contained in a Piece is altogether uncertain. 
Cro.Ja.664. 13- In the Declaration in an Action of Trover the Converſion uni Riſci, 


Bancroft v. Anglice a Trunk full of Linen, was charged, and there was a Verdict 


Ode, Hil. 19fgr the Plaintiff with twenty Pounds Damages. Upon a Motion in Arreſt 


* e Judgment Haugbton J. was of Opinion that the Declaration was not 
certain enough: But Lee Ch. J. Dodderidge J. and Chamberlain J. were of 
. Opinion that it was; for that they would intend the Damages to have been 
given for the Trunk alone, and the Plaintiff had Judgment, A Writ of 

Error being brought, the Judgment was affirmed. | | 
Mar. 60. 14. The Declaration in an Action of Trover, which charged the Con- 
Hodges v. ver ſion of two Sheaves of Corn, was holden to be bad; becauſe the Species 


Simpl; | 

Mich. 1s of the Corn was not ſhewn. 

Car. i. e ö ä | 
Sty. 25. 15. The Declaration in an Action of Trover, which charged the Conver- 


Anon, ſion of a Library of Books, was holden to be certain enough; although 
Patch. 23 neither the Number nor Quality of the Books was thewn, T 
| | ks | 5 | | 16. The 


C 273 
16. The Declaration in an Action of Trover which charged the Con- Sty. 199. 


| RP Parcellarum plumbi cinereri, Anglice Pewter Porrengers, was Craves v. 
verſion ſex we P 8 | | 88. Drake, 


| holden to be certain enough. | . 


17. In an Action of Trover the Declaration, which charged the Con- Lev. zor. 


verſion of three Ricks of Hay, was after a Verdict holden to be certain Welt v. Da- 


vis. Mich. 


enough; notwithſtanding the Quantity of the Hay was not ſhewn. 5 


18. The Plaintiff in an Action of MHumpſis declared upon a Quantum i Lev. 303. 
Meruit for a Parcel of Thread. The Declaration was upon a Writ of Jenny v. 
Error holden to be good. And by the Court This Manner of declaring dich“ A 
would not be certain enough in an Action wherein a Thing is to be reco- Cas. 5 
vered in Specie: But it is ſo in this Action, or in an Action of Trover, be- 
cauſe only Damages are to be recovered in theſe Actions. | 

19. The Declaration in an Action of Trover, which charged the Con- Ld. Raym. 
verſſon of a Ship, with Guns and Sails thereto belonging, was holden to 388. 
be certain enough, although neither the Number nor Quality of the Guns "was 
and Sails was ſhewn ; becauſe theſe are to be conſidered as appertainingHale there 
to the Ship. | : „ 5 . ; —_— Trin, 
8 1 . | 23 Car. 2. 
20. The Declaration in an Action of Trover, which charged the Con- 2 Lev. 176. 
verſion of divers Glaſs Bottles, was after a Verdi& holden to be bad; be- Hicks v. 
cauſe it did not ſhew the Number of Bottles. | . — 
| i ) _ „ | | Car. 2. 
21. The Declaration in an Action of Trover, which charged the Con-2 Lev. 198. 
verſion of a Parcel of Woollen Yarn, was upon a Motion in Arreſt of Wade v. 
Judgment holden to be too uncertain. pn 3 


, $i » a . 8 . | Car, 2. 
22. The Declaration in an Action of Trover, which charged the Con- vent, 317 


verſion of twenty Bullocks and Heifers, was upon a Writ of Error holden Davis . 

to be bad ; becaufe it did not ſhew how many Beaſts there were of each Price, Mich, 

Kind, | | $ | BE 49 Car. 2, 

23. The Declaration in an AQtion of Trover, after' deſcribing divers 3 Lev. 18. 

Utenfils therein charged to have been converted with ſufficient Certainty, Blackhouſe 

contained theſe Words cum aliis Utenſilibus. The Declaration was holden Þ an 

to be bad; for want of ſhewing how many, and of what Kind, the Uten- Car. 7. 8 

fils comprehended under the Words a/iis Itenſilibus were. | | | 
24. The Declaration in an Action of Trover, which charged the Con- 12 Mod. 3. 


verſion of ten Weights, was after a Verdict holden to be certain enough 18 rc 
although it did not ſhew the Quantity of the Weights. | 55 8 5 


25. The Declaration in an Action of Trover charged the Converſion of Ld. Raym, 
ſeventy Ounces of Cloves, Mace and Nutmegs, without ſhewing how 535: 
many Ounces there were of each, or that they were all mixed together. Ie v. 
This Declaration was holden to be certain enough: And by the Court Trin. 12 
- We will intend, that it was one Parcel of theſe three Spices mixed W. 3. 
together. | 1 | | 1 
26. The Declaration in an Action of Trover, which charged the Con- Ld. Raym. 
verſion of two Bundles of Flax, was upon a Motion in Arreſt of Judg -“ 


ment holden to be certain enough; although the Quantity of Flax n 5 


not ſhewn. . | | Trin.2Anne. 


27. The Declaration in an Action of Trover, which charged the Con- 11 Mod. 66. 
verſion of fiſty Pieces or Ends of Deal Boards, was holden to be certain Knight v. 
enough: But the Reaſon given for its being fo holden, namely that an End Barker, 


of a Board is amongſt Workmen well known to mean a Short Piece, ſhews, e A 


The Caſe of | 
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© tot. the Word Piece, if it had ſtood alone, would not have been certain 
enough. 
Str. * ras The Decoration i in an Action of Trover, which charged the GE 
Anon. Tris verſion dier ſorum Mercimoniorum, Anglice Earthen War e, was holden to 
10 AM he too uncertain. | | 
Str. 738. 29. The Declaration in an Action of Trover, which . the Con- 
Radley v. vetſion of a Piece of 1ipe, was upon a Motion in Arreſt of Judgment 
Rudge. holden to be certain enough; although It was not ſhewn how many Yards 
Hil. 13 C. 1. the Piece contained. 
Ld. Raym. 30. The Declaration in an Action of Trover, which charged the Con- 
1529. Bot verfion of a Parcel of Packcloths, Rappers and Corda. was upon a Writ of 
tornley v. Error holden to be certain enough: And by the Court—Courts of Juſtice 
Patch. 1G. 2 do not at this Day require ſo much Certainty, as they formerly did in the 
Declaration 1 in an Action of Trover. The Word Parcel, which is uſed in 
this Caſe, ought to be taken to mean an entire Thing, and the ſame as the 
Word Bundle. The Cafes upon this Point are not. all to be reconciled 3 
but we are of Opinion that the Declaration is certain enough. 
Str, 829. 31. The Declaration in an Action of Trover, which charged the Con- 
White v. verſion of a Parcel of Diamonds, was holden by the Court of Common 
Ki C. ; Pleas ta be certain enough. Upon a Writ of Error in the Court of King'; 
: Bench it was ſaid, that-this Cafe may well be diſtinguiſhed from the Caſe 
of Bettomley v. Harriſon; for that in the latter Caſe the Word Parcel was 
taken to mean an entire Thing, and the ſame as the Word Bundle: Hut 
that in the preſent Caſe, as every Diamond is a Diſtin Thing, the Plain- 
tiff ought to have ſhewn the Number of Diamonds. The Judgment was 
affirmed ; and a Writ of Error being afterwards brought in the Houſe of 
Lords, it was affirmed there. | 
Str. 810. 32. The Declaration in an Action of Trover, which charged the Con- 
Haſlegrave verſion of fifty Pieces of Square Timber, was upon a Writ of Error hold- 
v. Thomp- en to be certain enough, although the Quantity of Timber, which each 


ſon. 
Mich. 4G. e or which all the Pieces con ained, was not ſhewn. 


2 Barn. 222. 33. The Declaration in an Action of Treſpaſs charged the _ away 
| Hobbs v of divers Quantities of China Ware, Earthen Ware and Linen. In order 
Green. Eat. io arreſt the Judgment it was ſaid, that the Declaration was bad; becauſe 
28 G. a. jt did not ſhew the Particulars of either Sort of Goods. It was on the 
bother Side ſaid, that a great Degree of Certainty i is not required in the De- 
claration in an Action of Treſpaſs, or in an Action of Trover: Becauſe no 
more Damages can be recovered in theſe Actions than are proved to have 
3 been ſuſtained The Declaration was holden to be certain enough. 
Dyer 36 34. In the Declaration in an Action of Trover, for the Converſion of a 
Fine's Caſe. Beaſt or Bird Feræ Nature, it muſt be ſhewn that the Beaſt or Bird Was 
' reclaimed ; becauſe unleſs it were reclaimed the Plaintiff could not have 
any Property therein. 
Cro. Ja. 262. 35. If an Action of Trover be brought for the Converſion of a Bond, it 
_— V. is not neceſſary to recite any Part of the Bond in the Declaration ; for it 
8 may not be in the Power of the Plaintiff, who perhaps has not for ſome 
Time been in Peſſeſſion of the Bond, to recite any Part thereof truly; and 
a Miſrecital would be fatal. | 
L4. Raym. 36. If the Perſon, who has a ſpecial Property in a Bond, bring an 
276 Arnold Ation of Trover for the Converſion of the Bond, he muſt alledge | in his 
v. Jefferſon. Declaration that it is ſcriptum ſuum Obligatoriun, i in the ſame Manner as 
* 654: the Obligee himſelf muſt have done if the Action had been brought by 
| him; for, as the Action is not brought for the Converſion of the Money 
due upon the Bond, but for the Converſion of the Bond, the Words ſcrip- 
tum ſuum Obligatorium are . in order to ſhew of what Kind the 
Writing 18. | 


37. It 
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35. It is laid down in one Book, that if an Action of Trover be brought Cro.Ja. 130, 
for the Converſion of a living Chattel, it muſt be alledged in the Declara- Wood v. 
tion, that the Chattel was of à certain Price; and that if this Action he ns 
brought for the Converſion of a dead Chattel, it muſt be alledged in the 
Declaration, that the Chattel was of a certain Value. "IM | 
38. But it is in another Book laid down, that, whether an Action of Fitz. N. B. 
Trover be brought for the Converſion of a living or dead Chattel, it is 88. 
quite indifferent which Set of Words, of the Price, or of the Value, are 
made uſe of the Declaration. 
39. The Value of the Chattel, for the Converſion of which an Action Roll. Reps 


of Trover is brought, ought to be ſhewn in the Declaration. 447. Oood- 
8 5 | | win v. Har- 


wood 


40. But the Juſtices of Court of King's Bench were in one Caſe divided Cro.Ja. 130. 


in Opinion, whether the want of ſhewing, in the Declaration in an Action — 5. 
of Trover, the Value of the Chattel be not ſuch a Matter of Form, as 
is after a Verdict cured by the Statutes of Jeofails. | | 
41. It is the uſual and the more proper Way, for the Plaintiff in an 2Bulſtr.313. 
Action of Trover to alledge in his Declaration, that the Chattel came tolſaac v. 
the Hands of the Defendant by Finding ; but it is faid, to be ſufficient, to 
alledge generally, that it came to the Hands of the Defendant. TT 
432. The Venue in an Action of Trover may be laid in England, for the Salk. 290. 
Converſion of a Chattel in Ireland, | — 
„ | | 8 Mod. 323. 
43. If the Finding of the Chattel, for the Converſion of which an Ac- 
tion of Trover is brought, be in one County, and the Converſion in ano- 
ther, the Venue may be laid in either County; or, as this Action is tran- 
ſitory, it may be laid in any other County. | | 
44. It is not neceſſary to lay the Venue in an Action of Trover at the Cro. Eli. 
Place where the Converſion was: But the Declaration in ſuch Action is 78, 98. 
bad, unleſs ſome Place be alledged : Becauſe, unleſs a Converſion at En INS 
Place certain be found by the Jury, the Plaintiff is not intitled to Judg. 52g. 


ment, 


45. It is in one Caſe laid down, that, although the Declaration in an! Roll. Rep, 
Action of Trover alledge the Finding to have been at a Place certain, if hu word | 


it do not expreſly alledge that the Converſion was at a Place certain, it is gtranſon, 
bad. | | : | Mich, 26 
: © _ Eliz, | 
46. But it is laid down in a ſubſequent Caſe, that if the Finding en = 


alledged at a Place certain, it is not neceſſary to alledge that the Conver- peeler. 


ſion was at a Place certain. Paſch. 10. 
| DI, 5 | | Ja. 1. 
47. In the Declaration in an Action of Trover it was alledged, that the Cro. Ja. 428. 
| Teſmond v. 


Chattel came to the Defendant's Hands by Finding upon the fourth Day Feſem 
of May in a certain Year, and that afterwards, ſcilicet on the firſt Day of Jobaloa. 
May in the ſaid Year, he converted the Chattel. Upon a Motion in Ar- 

reſt of Judgment it was ſaid, that this Declaration is not good; becauſe 

the Converſion is alledged to have been before the Finding: But it was 

holden to be good: And by the Court—As the Words, that afterwards 

he converted the Chattel, are a ſufficient Allegation, that the Converſion 

was after the Finding, that which is contained under the ſcilicet is repug- 

nant to theſe Words, and muſt be rejected as Surpluſage. . 
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2. Of the Plea, 


| Ceo: 80d 48. The Defendant in an Action of Trover cannot juſtify; becauſe the 


146, 434+ Converſion muſt be confeſſed by a Plea of Juſtification, which, it being a 
Salk. 654. tortious Act, never can be juſtified, 
3Bulſtr. 209. 0 . DO 
Ld. Rayms | | 
393- — Rn | FFF | 
Bro. Act. ſur 49. The Defendant in an Action of Trover cannot plead, that the Plain. 
le Caſe, tiff was not poſſeſſed of the Chattel charged to have been converted as of 
pl. 109. his own proper Goods: Nor is there any Neceflity for him to plead this; 
becauſe the Plaintiff cannot er ußlels prove a Property in ia | 
Cro. Eliz. 50. In an ton of Trover the Defendant a Sheriff pleaded, that He 
434: had levied and fold the Goods under a Fieri Facias, which is the ſame 
Aſcue 's | Converſion, ab/que hoc that he converted them alzter vel alio modo. This 
Saunderſon. pa was holden to be bad: And by the Court.— The Defendant ought 
to have pleaded Not guilty, and might have given the Matter pleaded in 
| Evidence. | 1 5 
Allen v. 51. But it may be inferred from one Caſe, that the Defendant in an 
Harris. Action of Trover may plead the Payment of Money, before the Action 
Lutw. 1538. as brought, in Satisfaction of the Converſion. 2 | 
Cro. Eliz; 52. The Converſion of an Ox, being charged in the Declaration in an 
667. Action of Trover, the Defendant pleaded, that the Plaintiff had before 
1 Y- brought an Action of Treſpaſs againſt J. S. and two others for the taking 
Mich, 0 of an Ox upon a Day certain; that the Defendants in that Action pleaded 
Eliz, in Juſtification, that the Taking was in Right of the Defendant in the pre- 
ſent Action; that upon a Demurrer to this Plea there was Judgment for 
the Defendants ; that the Plaintiff in the preſent Action and in the former 
is the ſame Perſon; that the Ox charged to have been converted in the 
preſent Action and the Ox charged to have been taken in the former Action 
is the ſame Ox; that the Converſion, charged to have been committed by 
the Defendant in the preſent Action, if any have been, was committed by 
him together with the Defendants in the former Action; that the Defen- 
ht dant in the preſent Action was by Covin not made a Party to the formct 
Action; and that the Defendants in the former Action are by Covin not 
made Parties to the preſent Action, which is brought for one and the ſame 
Treſpaſs, Thing and Matter, as the former. The Defendant concluded 
with praying Judgment, whether, as there was Judgment for the Defen- 
dants in the former Action, the Plaintiff ought to maintain the preſent 
Action. Upon a Demurrer to this Plea Valmſley J. and Kinſmill J. were 
of Gpinion that it is good; and by them; as the Property in the Ox was 
by the Judgment in the former Acton determined to be in the preſent De- 
p fendant, in whoſe Right the Detendants in that Action juſtified, the Plain- 
tiff could not have maintained the preſent Action againſt them; and it is 
not reaſonable, that he ſhould maintain it againſt the preſent Defendant ; - 
becauſe, although he were not a Party to the Record in the former Ac- 
tion, he was a Party to the "Treſpaſs, and as fuch has a Right to avail 
himſelf, in pleading to the preſent Action, of any Thing contained in that 
Record. Ander/on Ch. . and Glarwille J. agreed, that the preſent De- 
fendant may avail himſelf, in Pleading to the preſent Action, of any Thing 
contained in the Record of the former Action: But they were neverthelels 
of Opinion, that the Plea is not good; and by them a Judgment in. an 
improper Action can never be pleaded in Bar to a proper Action for the 
fame Cauſe. For Inſtance, If J. S. who has delivered Goods to J. N. to 
keep, bring an Action of "Treſpaſs againſt J. NM. for taking the Goods, and 
there be Judgment againſt J. S. he may notwithſtanding this Judgment 
| | | | _ maintale. 


* 


+7 KR 0: nn | 
maintain an Action of Detinue againſt F. N. for the Goods; becauſe the 
former Action was miſconceived. Malmſley J. agreed, that if the De- 


fendant in an Action of Treſpaſs for taking Goods plead Not guilty, and 


there be Judgment for him, this Judgment cannot be pleaded in Bar of an 


Action of Trover for the Converſion of the Goods; becauſe, for any 


Thing that appears upon the Record to the contrary, the Action may have 
been miſconceived: But if a Title to the Goods is pleaded in the Action 
of Treſpaſs, and there be Judgment for the Defendant, this Judgment may 
be pleaded in Bar of an Action of rover for the Converſion of the Goods; 
becauſe the Property in the Goods is thereby determined to be in the De- 
fendant, The Reporter adds, that the Cauſe was afterwards referred to 


Arbitrators. 


277 


63. In another Report of this Caſe it is ſaid to have been reſolved, thats Rep. 7, 
a judgment in one perſonal Action may in all Cafes be pleaded in Bar toFerrer's 


another perſonal! Action for the ſame Cauſe. 


4. The Declaration in an Action of Trover charged the Converſion of Cro. Car. 36. 


a hundred Sheep on the thirtieth Day of April, in the nineteenth Year of Lacon u. 
the late King, the Defendant pleaded Not guilty as to eleven of the Sheep; Barnard. 


Paſch. 


and as to the other eighty- nine, that the Plaintiff had heretofore in „ 


Action of Treſpaſs declated againſt him for taking and driving away an 
hundred Sheep, on the fourteenth Day of April in the ſame Year ; that 
to this Action he pleaded Not guilty as to eleven of the Sheep, and as to 
the other eighty-nine he pleaded a Recovery of ſixty Pounds, in an Action 
of Debt brought by him againſt F. S.; that J S. being poſſeſſed of 
eighty-nine Sheep they were levied by Virtue of a Writ of Fieri Facias and 
ſold to him; and that thereupon he took Poſſeſſion of the Sheep ; that 
Iſue being joined upon this Plea there was a Verdict for the Plaintiff with 
two Pence Damages; and that the Plaintiff entered up Judgment for the 
Damages and his Coſts. The Defendant then averred, that the taking 
and driving away of eighty-nine Sheep, for which the Plaintiff recovered 
in the Action of Treſpaſs, and the Converſion of eighty-nine Sheep charged 
in the preſent Action is the ſame Treſpaſs, Thing and Matter; and that 
the judgment is ſtill in Force. To this Plea the Plaintiff replied, that 
| true it is, that he did recover in the ſaid Action of Treſpaſs two Pence 
Damages for the taking and driving away of the ſaid eighty nine Sheep: 
but he averred, that the ſaid two Pence Damages were not aſſeſſed for the 
Value of the ſaid Sheep; and that the Defendant on the Day mentioned 


in the Declaration converted the ſaid eighty-nine Sheep. He then traverſ- 


ed, that the taking and driving away charged in the Action of Treſpaſs, 
whereupon Judgment was given, is the fame Treſpaſs, quoad the Conver- 
fion, whereof he now complains. Upon a Demurrer to this Replication 
there was Judgment for the Plaintiff ; but the Court were not unanimous 
in Opinion. Croke Ch. J. Hutton J and Harvey J. who were of Opinion 


that the Replication was good, ſaid, that the Damages given in the 


Action of Treſpaſs were fo ſmall, that the Court muſt intend them to have 
been given only tor taking and driving away the Sheep for that, if it ſhould 
be intended, they were given as a Recompence for the Sheep, the Plain tiff 
would be deprived of his Property in eighty-nine Sheep, and have only 
two Pence for them. The Court, rather than ſuffer fo great a Hardſhip, 
Will intend, that the Plaintiff had his Sheep again; and that he loſt them 
afterwards, and that the Defendant found and converted them. It is 
moreover confeſſed in the preſent Action by the Demurrer, that the Con- 
verſion was ſubſequent to the taking and driving away charged in the Ac- 
tion of Treſpaſs; for the taking and driving away charged in that Action. 


is alledged to have been upon the fourteenth Day of April, in the nine- 


teenth Year of the late King'; but the. Converſion, for which the preſent 
Action is brought, is alledged to have been upon the thirtieth Day of 
April in the ſame Lear. Zelverten J. who was'of Opinion that the Re- 

| | 11 2 1 plication 
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9 plication was bad, faid, that as it is averred in the Declaration in the Ac. 
tion of Treſpaſs, that the Defendant did take and drive away the Sheep, 
this implies, that he did ouſt the Plaintiff of his Poſſeſſion of the Sheep ang 
had them himſelf ; and if this were ſo, the Court ought now to intend, 
that the Damages, although ſo very ſmall, were given as a Recompence 
Tor the Weep. pp... „ | | 
3 Mod. 2. 55. In an Action of Treſpaſs for taking Goods, Iſſue was joined upon 
DENT the Plea of Not guilty ; and there was a Verdict and Judgment for the 
Mich. 33 Defendant. The Plaintiff in that Action afterwards brought the preſent 
Car. zz Action of Trover againſt the ſame Defendant, for the Converſion of the 
' fame Goods. The Defendant pleaded the Judgment in the former Action 
in Bar of the latter, and the Queſtion upon a Demurrer was, whether this 
Plea be good, For the Plaintiff the Caſe of Lacon and Barnard was re- 
lied upon; and in anſwer to what is to have been reſolved in Ferrey's 
Caſe, that a Judgment in one perſonal Action may in all Caſes be pleaded 
in Bar to another perſonal Action for the ſame Cauſe, it was faid this can 
only be true as to two perſonal Actions, in which the ſame Evidence will 
be ſufficient to maintain both: But that the Evidence, which is in many 
_ Caſes ſufficient to prove a Converſion of Goods, and conſequently to main- 
tain an Action of Trover, is not ſufficient to maintain an Action of Treſ- 
paſs ; becauſe in the latter Action the Poſſeſſion of the Goods muſt be 
proved to have been tortiouſly obtained. It was further ſaid, that the 
Court may in the preſent Caſe very well intend, that the Plaintiff way 
miſtaken in bringing an Action of Treſpaſs ; and if this were fo, a Judg- 
ment in an improper Action can never be pleaded in Bar of one that is 
proper. N Ch. J. Jones J. and Raymond] were of Opinion that 
the Plea is bad, and Judgment was given for the Plaintiff: But Dolben ]. 
did very much doubt. | | 3 
| &Ventr.170. 56. The Converſion of ten Pipes of Wine being charged in the Decla - 
1 ration in an Action of Trover, the Defendant pleaded, that the Plaintiff 
paſch. 2 had heretofore in an Action of Treſpaſs declared againſt him for taking and 
W. 3. carrying away ten Pipes of Wine; that he had pleaded Not guilty to the 
Declaration in that Action; and that upon a. ſpecial Verdict, which is ſet 
forth, there was a Judgment for him. He then averred, that the Goods, 
for the Converſion of which the preſent Action is brought, are the ſame 
Goods for the __ and carrying away of which the former Action was 
brought. Upon a Demurrer to this Plea it was faid, that an Action of 
Trover will lie in many Caſes wherein an Action of Treſpaſs will not, and 
the Caſe of Putt and Rawſtern was relied upon. In anſwer to this it was 
faid, that it appears in the preſent Caſe, from the ſpecial Verdict, in the 
Action of Treſpaſs, which is ſet forth in the Plea, that the Judgment 
was upon the Merits ; whereas in the Caſe of Putt and Rawſtern, as the 
Verdict in the Action of Treſpaſs was a general one, it could not appear, 
that the Verdict was not founded upon a Miſtake of the Action. The 
Juſtices were of Opinion that the Plea is good ; but by Reaſon of the 
qa vn in the Caſe of Pult and Rawſtern, and of the Importunity of 
the Plaintiff's Counſel, Leave was given to argue the Caſe again. 
Spo. 146. 57. In another Report of this Caſe it is ſaid, that all the Juſtices were 
of Opinion, upon the Authority of what is ſaid to have been reſolved in 
Ferrer's Caſe, that the Plea is good. The Reporter adds, that Pollexfen 
Ch. J. ſaid, he had never been fatisfied with the Judgment in Putt and 
Rawftern, which upon the bringing of a Writ of Error was as he well 
remembered agreed; for that he ſaw no Difference, betwixt that Caſe, 
wherein the Judgment pleaded was given upon a general Verdict, and the 
* Caſe, wherein the Judgment pleaded was given upon a ſpecial 
erdict. „ 
R 58. It has been holden, that if J. S. after converting the Goods of 
wine. J. N. fell them, J. N, may recover the Money for which they were ſold 
Dorrel. 5 : | 1 555 


— 


Q,, 


3 N F Mi 
js an Action of Aſſumpſit againſt J. S. and that if J. M. afterwards bring an 

Action of Trover for the Converſion of the Goods, J. S. may plead the 
judgment in the Action of 4ſſumpfit in Bar of the Action of Trover. 


L 


| (6) Df Evidence in an Attion of Trover. 


1, FT is incumbent upon the Plaintiff in an Action of Trover to prove, 
| that he had a Property in the Chattel for the Converſion of which 
the Action is brought, and that he was poſſeſſed thereof at the Time of the 
Converfion. 1 . 5 3 
2. It is neceſſary for the Plaintiff in an Action of Trover to prove, that Moor 841. 
the Chattel came to the Hands of the Defendant. But it is not neceſſary Iſaac v. 
for him to prove, in what Manner it did come to the Defendant's Hands ; lerk. 
the Converſion being the Giſt of an Action of Trover. 5 = 
3. If the Defendant in an Action of Irover came to the Poſſeſſion of 1 Sid. 264+ 
the Chattel by a tortious Taking, it is not neceſſary for the Plaintiff to N 25 
prove a Refuſal io deliver it; for the tortious Taking is in itſelf a Con- 
verſion. 5 
4. But if the Defendant came to the Poſſeſſion of the Chattel by Finding, Moor 460. 
or in any other lawful Way, it is neceſſary for the Plaintiff to prove * Car. 
Refuſal to deliver it. To. 1 


5. If the Defendant in an Action of Trover, who came to the Poſſeſſion Ante, 258. 
of the Chattel, by finding, or in any other lawful Way, have intermeddled 
unlawfully therewith, it is not neceſſary for the Plaintiff to prove a Refuſal 
to deliver it ; for the unlawful Intermeddling is, as has been already ſhewn, 

a Converſion, e | | | 

6. lt is in the general true, that Evidence of a Refuſal to deliver the ! Roll. Abr. 
Chattel for the Converſion of which an Action of Trover is brought, is 24 = P 
Evidence of a Converſion, But ſuch Evidence is not in every Cafe Evi- Show. * 
dence of a Converſion. a, | Salk. 655. 


7. Although it be proved, that the Defendant in an Action of Trover 2Bulſt. 310. 
did refuſe to deliver the Piece of Timber which lies upon his Land: Yet 1 
if it be proved, that the Defendant did never intermeddle with the Piece 2 Nod. 2 45. 
of Timber, Evidence of a Refuſal to deliver it is not Evidence of a Con- . 
verſion ; in as much as the Defendant is not in ſuch Caſe guilty of a Mal- 
feaſance, : Es | 
8. If it appear, that the Chattel was loſt by the Defendant, or that he 1 Roll. Abr: 
was robbed thereof, before it was demanded, Evidence of a Refuſal to de- 4 * * 
liver it is not Evidence of a Converſion ; for it would be very hard to puniſh ** © 655: 
the Defendant as a Wrong-Doer, becauſe he did not deliver a Chattel, 
which was not in his Power at the Time the Demand was made: But it 
it in ſuch Caſe neceſſary for the Defendant to prove, that the Chattel was 
loſt, or that he was robbed thereof, before the Demand was made. 
9. If the Defendant in an Action of Trover had a Right to detain the Ante, 26g. 
Chattel, until a certain Sum of Money was paid, Evidence of a Refuſal to 
deliver the Chattel is not Evidence of a Converſion, unleſs the Money were 
paid or tendered before a Demand thereof was made. | 
10. In an Action of Trover by an Adminiftrator he declared for the Str. 60 Cro- 
Finding and Converſion of the Rum of his Inteſtate. The Evidence was, fier v. O. 
that the Rum was taken by the Defendant during the Life of the Inteſtate ; . 
but that it was not made uſe of by the Defendant until the E 5 
| cad. 


250 | GR GO = EK 
dead. This Evidence was holden to be ſufficient to maintain the Action: 
And by the Court.—As the Plaintiff was ignorant of the Tiine of uſing the 
Rum, the Defendant ought, if he would avail himſelf thereof, to have diſ- 
cloſed this in his Plea ; but if he had done it, the Evidence, of his taking 
the Rum during the Life of the Inteſtate and keeping it until his Death, 
would have been ſufficient to maintain the Action. LS 5 
11. Every Thing, which tends to prove that the Defendant has not been 
guilty of a Converſion, may be given in Evidence in an Action of I rover 
upon the General lſſu mee. J | 
Salk. 684. 12. A Carrier, who is Defendant in an Action of Trover, may give in 
Hartford v. Evidence upon the General Iſſue, that he refuſed to deliver the Goods, be- 
885 cauſe the Money due for the Carriage of them had not at the Time of a 
Demand been paid or tendered ; for unleſs this Money were paid or ten- 
dered before the Demand was made, he has not been guilty of a Converſi- 
on. And without mentioning any other Inſtance of the like Kind it may in 
the general be oblerved, that wherever the Defendant in an Action of 
Trover had a Right at the Time of a Demand to detain the Chattel, he 
may give this Right in Evidence upon the General Iſſue; becauſe the De- 
5 fendant has not in any ſuch Caſe been guilty of a Converſion. | 
Salk. 290. 13. If one Joint-owner of a Chattel bring an Action of Trover againſt 
| 2 % another Joint-owner, the Defendant may give in Evidence upon the Ge- 
odge. neral Iſſue, that he is Joint- owner with the Plaintiff; becauſe this, which 
ſhews a Right in him to the Poſſeſſion of the Chattel, does, at the ſame 
Time ſhew that he has not been guilty of a Converſion : But if one Joint— 
owner of a Chattel bring an Action of Trover againſt a Stranger, the De- 
fendant cannot give in Evidence upon the General Iſſue, that F.S. is 
| Joint-owner with the Plaintiff, | | | 
Id. Raym. 14. If the Money, for which J. S. did after converting the Chattel of 
1217. F. M. fell it, have been recovered by J. NM. in an Action of AMſumpſit, and 
Lamine . J. W. do afterwards bring an Action of Trover for the Converſion of the 
Porrel. ſame Chattel, the Judgment in the Action of Aſſump/it may be given in 
Evidence in the Action of Trover upon the General Ifſue.; becauſe as it 
appears from this Judgment, that the Plaintiff has recovered the Value ot 
the Chattel, it does likewiſe appear, that he has no Property therein; and 
conſequently that the Defendant has not been guilty of a Converſion. 
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VERDICT. 


v E R I C T. 


T* Word 1 Verdi is derived from the two Latin Words * 


rit atis Didtum. © 
Coſts and Damages, which might very well have been treated 


of under this Title, have been treated of under the Titles Cofts and 
Damages. | 


The remaining W appertains to this Title ſhall be __ in 


the following Order, 


(A) Df a Uerditt de bene Eſſe. 
(B) Of a Pzivy Uerdid, 
(C) Df a general Uerdit, 
(D) Of a Special Gerditt. 


C Ok the Pꝛovince of the Court where a Special b 


Uerdidt is found, 


( Df a Uerdid in which the Jurozs did not all 


agree. 
(G) Df the Power of the Jury to depart from a 


general Uerditt, after it 1s given in open 


Court. 


ah In what Caſes a Uerditt is bad, on Account of 


Misbehaviour in one or moze of the Juroꝛs. 


J) In what Caſes a Uerditt is bad, on Account of i 


Misbehaviour in one of the Parties. 


(K) Ok a Gerditt upon an inkoꝛmal oz immaterial = 


Tue. 


(I) Of a Uerdit upon an JTue, Part of which is 


inſdenſtble oz inſutltcient. 
(M) Df a Uerdict which does not find all. that is in 


Iſſue 
(N) — 5m which finds a Thing that is not 
ue. 
©) Df a Uerditt which varies from the Iſſue. 


In an Action of Aſumpſit. 
2. In an Action upon the Cale. 
. In an Action of Covenant. 
4. In an Action of Debt. 
5. In an Action of Ejectment. 
6. In an Action of Replevin. 
7. In an Action of Treſpaſs. 
8. In divers other Actions. 
9. In a criminal Proſecution. 


(P) Of 
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O Ot a Uerditt where the Words Modo et Forma 
are 2 in the Traverle upon which ITue is 
joined. ; 
| ( Df a Uerditt which does not kind the Matter 
in Iſſue with Certainty. 

() Of a Uerditt which does not find the Matter 
in Iſſue ex which 
(8) ebe a Uerditt whic finds a Matter in a Foreign 

oun 

g a) Of a Uerdit which is contrary to a Matter of 
(UV) — a -— a which is contrary to a Matter ot 

| Oppei. e ; 

(W) Df a Uerdict which is contrary to ſomething 
that is confeſſed, or not denied, in the Plead⸗ 


x) a 1 in the Pleadings is cured by 
d a Uerdict, | 
() What Wiſtake, oz Omiſſion, in the Copy of 
__ the Jflue delivered is cured by a Uerdict, 5 
() Df divers Things, which did not fall properly 
under any 0 of the AY i N 


ih. 


2 


wn Df a Uerdict De bene Effe. 


Brown 1. F the Judge, before whom a Cauſe i is tried, have a Doubt as to the 
Meth. 13. Propriety of finding a Verdict, he may direct the Jury to find one 
Die bene Eſſe; which Verdict, if the Court ſhall be of Opinion thar a Ver- 
diet ought to have been found, ſhall ſtand. 
Fro. Protect. 2. If an Action of Debt be brought againſt a Huſband and Wife, and at 
P 4.3% the Trial of the Cauſe the Wife make Default, and a Protection be caſt 
for her, the Judge may direct the Jury to find a Verdict De bene Ee; : 
which, if the Protection de Al by the Court, ſhall ſtand. e 


— 4 
—__— 
— - * 
— 5 5 _ 


B) 9 Ot a a Privy Uerdict. 


1 lot. 416 8 1 A Privy Verdict i is ſo called; becauſe . is thereby found ought to | 
be kept ſecret, until a Verdict is given in open Court. 5 

Inf. 227, 2. A Jury may find differently by. a Verdict given in open Court from 
Moor 33. rg they found by Privy Verdict. | 
Plowd, 21t. 3. The Jury, who by a Privy Verdict bad found for the Defendant, did 
= gr * byy a Verdict given in open Court find for the Plaintiff. Both Verdicts being 
Pier 47. returned upon the Poſtea, it was holden that the latter ſhould ſtand: And 
by the Court The Verdict given in open Court is the — Verdict, 
the other wrong . allowed for the Eaſe of the } ch 


1 


_ ED on Mo 
- 4. Ii is in one Book laid down, that s Privy Verdict cannot be given in Toft. 227. 
x Caſe of Life or Member. 5 e = | 
5. In two other Books it is laid down, that a Privy Verdict cannot beRaym. 193. 
" given in a Caſe of Felony ; becauſe the Jury are directed and ought in ſuch Rex v. Lad» 
Caſe Wen upon the Prifoner when they give their Verdiccce. 2 * 
6. But it is in theſe Books ſaid, that, wher ever the perſonal Appearance Raym. 193. 
of the Defendant is not neceſſary, the Jury may give a Privy Verdict, and Rex v. Lad. 
that it is uſual ſo to do | " pk ſingham. 


7. In an Information for a Miſdemeanor the Jury had given a Privy Raym. 193. 
Verdict. The Verdict afterwards given in open Court was upon this Ac- Rex v. Lad- 
count objected to; but it was holden to be good. | fingharn. # 

„„ 8 5 I FVentr. 97. 


"I. 82 EF » = . 
E A p ISP = 2 


1 - . 42 . 


(0) Df a general Uerdict, 


1. A General Verdict is fo called; becauſe the whole Matter in Iſſue is 
II thereby found generally. | | 
2. If the Venue in an Action of Aſſault and Battery be laid in the Pariſh 2 Roll. Abr; 
of A. the Jury ſhall not be received to fay, that the Defendant is Not 694. U. pl.. 
guilty in the Pariſh of 4. for the Jury muſt either find the whole Matter 
in Iſſue Specially, or they mult find generally that the Defendant is or is 
notguilty. _ | 
3 The Jury may in any Caſe, if they will take upon themſelves the, ioſt. 228. 
Knowledge of the Law, find a general Verdict: But it is in ſome Caſes 4 Rep. 54. 
dangerous for them ſo to do; for if they miſtake the Law, they run t.ſem- 
ſelves into the Danger of an Attaint. It is therefore the ſafer Way, for the 
Jury to find a Special Verdict in a Caſe which appears to them doubtful. 


* 


7 —— dd a 


/ Ot a Spetial Uerdict; 


"A Special Verdict is ſo called; becauſe ſome Matter of Fact is there- 
by found ſpecially. : RD ES 
2. The Deſign of a Special Verdict is to ſubmit ſome Queſtion of Law, 
which ariſes upon the Matter of Fact found Specially, to the Conſideration 
of the Court. 5 „5 
3. It ſeems to have been always holden, that if the general Iſſue be pre. verd. 


pleaded, the jury may find a Special Verdict. Fae 575 pl. 56. 
e N pl. 85. 
4. It is laid down in two Books, that if an Iſſue be joined upon a ſpecial Bro. verd. 
Plea, the Jury cannot find a ſpecial Verdict. pl. 6 
: | yer 117. 


_ 5: But it is laid down in another Book, that although there be Caſes to : Iaſt. 226, 
the contrary, it is ſettled, that the Jury may find a Special Verdict as to 22. | 
the Matter in Iſſue upon a Special Plea; for that a Queſtion of Law may 

as well atiſe in ſuch Caſe, as where the general Iſſue is pleaded f 


— 


6. And 


4 Ventr. 97. 
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Rep. 12. 6. And in another Book it is ſaid to have been holden, that in all Pleas 
Dowman's of the Crown, and in every Civil Action, whether it be real, perſonal or 
Caſe. mixed, in which an Iſſue is joined betwixt the King and a Party, or be- 
twixt Party and Party, the Jury may find a Special Verdict. 
3 Inft. 228. 7. It is ſaid, that the Court cannot refuſe to receive a Special Verdis, 
9 Rep. 12. provided the Natter ſpecially found be pertinent to the Iſſue; for that the 
Jury have a Right to find ſuch Verdiet in every Caſe which appears to 
them doubtful. fo 
1 Iaſt. 228. +8. But, although the Jury may t nd a Special Verdict in every Caſe which 
Vaugh. 145-appears to them doubtful, it is not veceſſary, even for their own Safety, 


Ld. Raym. 
"dee to do this in every ſuch Caſe 
Foſt. 25 6, 8 


257. 


1 Inſt. 228. . For if the judge before whom the Cauſe j 15 tried take upon himſelf 
Vaugh. 145. to determine the Queſtion of Law, concerning which the Jury doubt, and 


8 4 direct them to find a General Verdict, they _y without Danger to chem. 
Foſt. 256, ſelves find ſuch Verdict. - 

257. | | es 

2H, H. P. C. 10, If upon the Trial of Perſon indicted for Murder ; it appear, that at 
"+4 ad the Time of the Homicide he was inſane, the Jury may, upon being in- 


formed by the Judge that an inſane Perſon cannot be guilty of Murder, 

it being a Maxim of Law that Crimen non contrabitur niſi Voluntas fit 
noce ndi, find a general Verdict of Not guilty. | 
2H. H. P. C. 14. If upon the Trial of a Perſon indicted for Murder, the Judge be 
303. upon all the Circumſtances of the Caſe of Opinion, that the Homicide i „ 
1 Hawk 70. juſtifiable, the Jury may find a general Verdict of Not guilty. 
— 12. If upon the Trial of a Perſon indicted for Murder, the Judge be 
upon all Circumſtances of the Caſe of Opinion, that the Homicide amounts 
to wunder. the Jury may find a Verdict of * 


1.1. Raym. 13. It is fold, that if the jury 8 are  difatizhied with the Determination of 
1494. the judge, as to the Queſtion of Law concerning which they doubt, they 


« ny 256, are not obliged to follow his Direction; but may find a Special Verdict. 
Ld. Raym. 14. But it is likewiſe faid, that the Jury will, if they are well adviſed, | 
1404. find a General Verdict, in every Caſe wherein the Judge does determine 


l 25% the Queſtion of Law concerning which they doubt, and direct them to find 
ts ſuch Verdict. ” 
1 Inſt. 227. 15. Nor are they in ſuch Caſe, although the Judge ſhould be miſtaken 
4 Rep. 54. liable to an Attaint; for as it is only ſaid, that the 55 are liable to an 
Ailiitaint, where they vill take upon {bemſelves the Knowledge of the Law 
and miſtake the Law, it follows, that they are not liable thereto, when 
5 they find according to the Direction of the Judge. 
2 Lill. Abr. 16. The Minutes for a Special Verdict are to be approved of by the Judge; 
751 F. it being his Province to take Care that the Queſtion of Law be fairly ſtated, 
and they ouglit to be delivered to the Jury before they find the Verdict. 
2 Lill. al. 17. If this be not done, the Jury may without 1 incurring the Danger of 
790. H. an Attaint find a General Verdict. | 
18. The Minutes for a Special Verdict intended to be found ought to 
| be figned by one of the Counſel for each Party. 
2 Lill. Abr. 19. But if all the Counſel for one of the Parties nike to ſign the Mi- 
793. C. nutes for a Special Verdict, the Judge may direct the ſury to find one from 
; the Minutes as ſigned by one of the Counſel for the other Party. 
2 Lill. Abr. 20. It is the Duty of the Party, at whoſe Inſtance a Special Verdict 
790. E. | was found, to draw 1 it up from the ! mt either of the Parties may 
„ | | draw 
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FRE it up; - and if one of them do this, and the other negleRt to pay * 
Share of the Expence, the Court will not hear Counſel for him when the 
Verdict is ſet down for Argument. 

21. If a Special Verdict be not drawn up according to the Minutes, 2 Lill. Abr. 
as figned and approved of at the Trial of the Cauſe, the W may order 790. D. 
it to be amended from the Minutes. 

22. If the Queſtion of Law be not properly ſtated in a Special. Verdict, Ibid. 
and the Verdict cannot be amended from the Minutes, as ſigned and ap- 

proved of at the Trial of the Cauſe, the Court may order it to be amend- 
| - from the Notes of the Judge before whom the Cauſe was tried. 

. It is in one Book laid down generally, that the Court may order 2 Lill. Abr. 

5 « Special Verdict to be amended, from the Notes of the Judge, in ſuch 797: H. 

| — as to bring the Queſtion of Law properly before the Court. 
| . It is in another laid down, that the Court may order a Special a Roll. Abr. 
Verdi to be amendeU as to a Matter of Fact, from the Notes of the 791- pl. 16. 


Juds Ze before whom the Cauſe was tried. 

In an Adiion of Trover it was found by a Special Verdict, that theStr.513,514. 
Defcndant, who was a conſiderable Farmer, did annually buy and fell for a "+ 
Gain divers large Quantities of Potatoes, and the Queſtion ſubmitted tos 
the Court was, whether he was a Trader within the Meaning of any Sta- 
tute of Bankruptcy. The Court inclined to be of Opinion, that he was: 

But a Doubt aroſe, whether it was not neceſſary for the Jury to have found 

the Quantity of Potatoes which the Defendant did annually buy and ſell, 

that the Court might be better able to judge, how far he ſought his Living 

by buying and ſelling, Fralt Ch. J. did not think it — that this 

Quantity thould be found; it being in his Opinion ſufficient, if the De- 

fendant did in any Degree ſeek his Living by buying and ſelling. Eyre ]. 

and Forteſcue J. being of a different Opinion, the Cauſe was adjourned. 

A Motion was afterwards made, upon an Affidavit of the Quantity, which 

was at the Trial of the Cauſe proved to have been annually bought and 

ſold, that a Venire Facias de Mo might be awarded. This was not 

awarded: Put the Special Verdict was ordered to be amended as to this. 

The Reporter adds, that it was ſo amended ; and that at another Day 

Judgment was given for the Plaintiff, | 

2286 lt ſeems however to be the better Opinion, that the Court cannot 
order a Special Verdict to be amended as to a Matter of Fact. 

2357. It is in one Caſe laid down, that if the proper Facts are not found « Lin Abr. 
by the Special Verdict, the Court will not hear the Queſtion of Law ar- 790. D. 
gned ; becauſe no Judgment can be given 4 the Verdict: But will award 79. . 

a Venire Facias de Novo, that the proper Facts may be found. 

28. In another Caſe it is laid down, that if a proper Fact be omitted 2 Lill. Abr. 
in the Minutes for a Special Verdict, 'the Court cannot order the Verdi& 791- 1 

to be amended as to this, although the Counſel for both Parties conſent 

thereto; for that this would amount to making a new Verdi as to that 
Fact by the Court and Counſel. It is added, that the Court will in ſuch 

Caſe award a Venire Facias de Modo. 

29. In another Caſe it is laid down, that a Special Verdict, in which the Gilb. Fa. 
Jury have omitted to find a proper Fact, is not good; for that the Court NP: E559 
will never determine the Queſtion of Law, unleſs every proper Fact be I. odge v. 
found by the Jury. Jennings. 

30. The Opinion, that the Court has no Power to amend a Special Ver- 

dict as to a Matter of Fact, is moreover confirmed by divers Cases: In 
which it is laid down, not only that every proper Fact muſt be found by 
the Jury, but allo that it muſt be found expreſsly; it not being ſufficient 

for the Jury to find Evidence or e from which the Court may 

fairly inter a Fact. 

31. The Matter in Iſſue was, whether F. S. had reſigned a Bene fice to Noy 147. 


a "hop. The * found an Inſtrument, under the Seal of the Bifliop, Smith v. 
| ö upon Oav Cs. 
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upon which there was an Indorſement that J. S. did reſign the Benefice ts 
him, and that he accepted the Refignation. The Verdict was holden to 

be bad; becaule it did not find expreisly, that J. S. had reſigned the Be- 

nefice. | | REY, F 

2 Roll. Abr. 32. An Eſtate having been granted by Copy of Court Roll to three Per- 
693. S. pl. 1. ſons for their Lives, the Matter in Iſſue was, whether a Heriot was by 

| the Cuſtom of the Manor due upon the Death of one of them. The Jury 
found, that the Cuſtom of the Manor did not warrant the granting of an 

Eſtate for three Lives. The Verdict was holden to be bad; becauſe it did 

only find argumentatively, that a Heriot ought not in the preſent Caſe to 

be paid; whereas the Jury ought to find every Fact expreſsly. . 
2 Roll. Abr. 33. If the Matter in Iſſue be, whether an Eſtate may by the Cuſtom of 
693. S. Pl. a. a Manor be granted by Copy of Court Roll for two Lives, and the Jury 
| find, that an Eftate may by the Cuſtom of the Manor be granted for three 
Lives, the Verdict is bad; becauſe it is only Argumentative to ſay, that, 

in as much as a greater Eſtate may by the Cuſtom of the Manor be grant - 

ed, a leſſer one may. : GE „55 . 

12 NMod.62 8. 34. If the Conſequence of the Verdict upon an Indiment may be Cor- 
Rex v. poral Puniſhment, every proper Fact muſt be found expreſsly; ii not being 
Plummer. ſufficient for the Jury to find either Evidence or Circumſtances, from which 
the Court may fairly infer a Fac. Es, 5 


— — —cC . 


cb) Df the Pꝛovince of the Court where a Spe⸗ 
= Tia Uerdift is found. 
11 Rep. 10. L. T* the Jury, after finding a Fact ſpecially, take upon themſelves to 
| Pridele's | draw a Concluſion not warranted by Law, the Court ought not in 
Caſe. giving Judgment to pay any Regard to the Concluſion of the Jury ; be- 
cauſe they ought not to have drawn ſuch Concluſion. _ 5 
Bro. Verd. 2. If the Iſſue in an Aſſize be, whether there is a Seiſin, and the Jury, 
pl. 44. after finding ſome Fact ſpecially, conclude with ſaying that this amounts to 
| a Seifin, the Court, without paying any Regard to the Concluſion of the 
ny Jury, will judge whether the Fact found do amount to a Seiſin. 
Dyer 362. 3. In an Action againſt an Executor, the Iſſue was whether he had Aﬀets 
Anon. in his Hands. The Jury found, that the Defendant's Teſtator, in a Leaſe 
Hob. 53- granted by him, had reſerved a Rent to himſelf his Heirs and Aer and 
| that the Defendant had received the Rent from the Time of his Teftator's 
Death; and they concluded with ſaying that this is Aſſets. The Court 
held the Concluſion to be void; becauſe it appeared from the Fact found, 
that the Rent ran with the Reverſion, and conſequently that, as it did not 
| belong to the Executor but to the Heir, it was not Aﬀets 
Vaugh, 7. 4. If the Jury find a Deed ſpecially, they ought to find it in hecwerba, 
Nowe . and not to find what they judge to be the Subſtance of the Deed, that the 
| Huntingdon. Court may have an Opportunity of inſpeQing the Deed, in order to put a 
Conſtruction thereupon : But if the Deed be loft, it is the Duty of the 
| Jury to find the Subſtance thereof, in Caſe this be proved. 5 
s Rep. 9). 5, The Court will never entertain a Doubt, concerning any Thing that 
Goodall's is not ſubmitted to their Conſideration by a Special Verdict: But will on 
_ Caſe, the contrary intend: every I hing which can be fairly intended, in order to 
n me Yer tu: e DS RE 
Cro. Ja. 63. 1 The Queſtion ſubmitted to the Court by a Special Verdict was, whe- 


Fairchild v, ther the Reſignation of a Donative to the Donor be good; but it was 
Sayre. not found that the Donor had accepted the Reſignation. It was holden, 
Hob, 26%. | 1 5 — 5 3 e 5 | that 


V a7 
that the Acceptance of the Reſignation ſhould be intended: And by the 
Court The Queſtion ſubmitted to our Conſideration is, whether the Re- 
Ggnation of a Donative to the Donor be good ; and we will never enter- 
tain a Doubt as to any Thing whereof the Jury have not doubted: | 
7. In an Action of Ejectione firmæ the Jury found, that the Premiſſes Cro. Car. 
in Queſtion were granted by Letters Patent of King Henry the Eighth, and 22. 
ey concluded with ſaying, that if the Court ſhall be of Opinion that the feste“ 
Letters Patent are good, then they find for the Defendant ; but if the Court x 
ſhall be of Opinion that the Letters Patent are void, then they find for the 
Plaintiff, Upon arguing the Special Verdict it was inſiſted, that, as no 
Title to the Premiſes is found in the Plaintiff, he is not entitled to Judg- 
ment, even if the Court ſhall be of Opinion, that the Letters Patent are 
void. Judgment was given for the Plaintiff : And by the Court—As the 
| Queſtion ſubmitted to our Conſideration is, whether the Letters Patent are 
void, and we are of Opinion that they are void, we will, as nothing is 
found to the contrary, intend, that the Plaintiff has in all other Reſpects a 
good Title to the Premiſſes. | * 


= 


—— ——__ 2 


— 


(C) Df a Uerdift in which the Jurozs did not all 
5 | 20 2, 


1. IN very antient Times it was not neceſſary in a civil Cauſe, for all 2 H. H. P. & 
5 * ee to agree in a Verdict. But it has been for many Years 97 
ſettled, that, if in a civil Cauſe the Jurors do not all agree in a Verdict, 
the Verdict is bad. 5 | 
2. In an Aſſize the Juſtices took a Verdict of Eleven of the Jurors, the ,, age 11. 
Twelfth not having agreed therein. The Verdict was upon great Delibe- Bro. Verd. 
ration holden to be bad; and a Venire Facias de Novo was awarded: And pl. 44. 
by the Court—The Juſtices ought not to have taken the Verdict, but to 
_ carried the Jurors with them in a Cart, until they did all agree in a 
ig 5 5 
3. The Twelfth Juror, who, inſtead of agreeing with his Fellows in the 41 Afizerr. 
Verdict, ſaid he would rather die in Priſon than agree therein, was in the- H. H. F. C. 
Caſe laſt cited fined and impriſoned: But he was afterwards diſcharged; 7 . 
and it was ſaid, that no Man ought to be puniſhed for not agreeing in a 
Verdict, which he does not think a right one. 
4. The Jurors are not obliged to agree in the Reaſon for finding a Ver- Vaygh. 160. 
dict as it is found; and if a Reaſon be given by one or more of them, Buſbel's 
upon a Queſtion being aſked by the Judge, for finding it as it is found, Caſe. 
this is not to be conſidered or recorded as Part of the Verdict. | 


(G) Df the Power of the Jury to depazt from 

a general UGerdict after it is given in open 
1. IF a jury, wh by Miſtake, or from P * li : have gi Ls Inſt. 22 N 
I Verdis, do of N give a different Verdict dee the improper Plowd. = 1 


Verdict is recorded; or if at the Recommendation, or by the Leave, 7 C. 
| | He hes W : ” the 7 . 
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the judge, they go together again before the i improper Verdict i is recorded, 
and do afterwards give a different Verdict, the Verdict which is laſt given 


hall ſtand. | 
Bro, Jur. 2. Ina Writ of Cofoiracy againſt two, the Jury gave a. Verdia of 
pl. 7. Guilty as to one, and of Not guilty as to the other. At the Recommen- 


dation of the judge they went together again, to reconſider their Verdi, 
& and afterwards gave a Verdict of Guilty as to both. 
Dyer 204 3. The Title to three Acres of Land being in Ifſue, the Jury as to one 
205, of the Acres gave a Verdict for the Plaintiff, and as to another for the 
Defendant : But as to the third ſaid they were not agreed. By Leave of 
the Court they went together again, to conſider of a Verdict as to the 
third Acre. Afterwards, without taking any Notice of the Verdi alrea- 
dy given, they gave a Verdict as to all the three Acres for the Plaintiff, 
The latter Verdi& was upon great Deliberation holden to be good. 
2H.H.P.C. 4 It is ſaid, that, after the Jury have given a Verdict of Not guilty in 
310. an Indictment has! Felony, the Judge may, if the Verdict be in his Opinion 
contrary to clear and full Evidence, fend them out again to reconſider | 
their Verdict: But it is likewiſe ſaid, that, if the Jury will ſtand to their 
Verdict, the Judge is bound to receive it. It is added, that the King may 
in ſuch a Caſe bring an Action of Attaint. 1 2 


» 


a) Jn what Cases a ' Uerdict is bad, on Ac: 
Juro of Wisbehaviour in one oz moꝛe of the 
urow, 


Bro. Enquet. 1. FF the Jurors, when they go from the Dark to conſi der 1 a Verdict, do 
without the Leave of the Court take with them any Writing under 
: Roll Abr. Seal, which has been given in Evidence, they are guilty of a Miſbeha- 
7. pl. 6. yiour ; 3 but the Verdict i is good. 
1 Inſt. 227. 2. lei is in divers Books hd F generally, that if 1 3 when 
Cro. Eliz, they go from the Bar to conſider of a Verdict, do without the Leave of the 
411: Court, or the Conſent of both Parties, take with. them any Writing not 
Seats 520. under Seal which has been given in Evidence, they are guilty of a Miſbe- 
hamaviour: but that the Verdict is good, 
Ld. Raym. 3.“ The Jurors, when they went from the Bar to conſider of a Verdi, 
148. Rex v. did without the Leave of the Court, or the Conſent of both Parties, take 
Burdett. with them an Act of Common Council which had been given in Evidence. 
The Verdict was holden to be good; and by Holt Ch. J. It was a very 
improper Behaviour in the Jury: But as the Act of Common Council was 
Evidence for both Parties the Verdict ought to ſtand. In the Caſe of Lady 
Foy a Verdict was ſet aſide, becauſe the Jury did without the Leave of the 
Court, or the Conſent of both Parties, take with them a Map which had 
been given in Evidence: But the Verdict was in that Caſe ſet aſide, be- 
cauſe the * was * for only one Party, which 1 is not che N 


Caſe, 
Cro. Eliz. 4. After the Jurors were Sone from the Bar t to cooſ . 3 Verdict, 
In 65 one of the Witneſſes, who had been examined on the Part of the Defend- 
etcalfe 


ant, was ſent for and re-examined by them; and they aſterwards gave a 
Verdict for the Defendant. Complaint being made of this to the Judge, the 
Jurors conteſſed that they had re-examined the Witneſs : But they ſaid, that 
the Evidence vpon the Re-examination was in Effect the ſame as he had 

given 


Dean, 
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given in Court. The Verdict was holden to be bad; and a Venire Facias 

Je Nowo was awarded. | | ER 

C. In another Caſe the Caſe of Metcalfe and Dean is ſaid to be Law; Cro. Eliz. 
decauſe the Evidence improperly received by the Jurors was parol Evi-4:!- « _ 
dence ; for that, as the Witneſs might vary in his Evidence upon the parihing. 
Re- Examination from what he had given in Court, it would be of the moſt —— 
dangerous Conſequence to ſuffer ſuch Verdict to ſtand: But it is in this 


C.aaſe ſaid, that there is not ſo much Danger in letting a Verdict ſtand, 


where the Jurors have improperly taken with them written Evidence which 
has been given in Court; becauſe written Evidence remains always the 


ſame. | | 3 

6. The Plaintiff in an Aſſize delivered a Writing relative to the Matter 11 Hea, 4, 
in Iſſue to a Perſon returned upon the Pannel. This Perſon being ſworn 18. 
upon the Jury, he after the Jurors were withdrawn to conſider of a Verdict, 
ſhewed the Writing to his Fellows. A Verdict being given for the Plain- 

tiff, the Court was moved in Arreſt of Judgment. In Support of the Ver- 
dict it was ſaid, that as the Writing was to the ſame Effect as ſome of the 
Evidence given in Court, the Behaviour of the Plaintiff was not ſo bad, as 

if Evidence to the ſame Effect had not been given in Court. It was holden 

| that the Verdict ſhould be ſet aſide; and by Eaſcoigne and Hulls : After 

the Jurors are ſworn they ought not to ſee or to carry with them any 
Writing, except it has been given in Evidence, and was delivered to them 

by Order of the Court. | ns | | 

7. After the Jurors were gone from the Bar to conſider of a Verdict one, sid 23% 

of them went from his Fellows. He ſoon after returned with a Copy of a Goodmaa v. 
Court Roll in his Hand, and told them that the Merits, with which he was Coddring- 
perfectly well acquainted, were with the Plaintiff. Hereupon the other. 

Jurors, before of a different Opinion, were prevailed upon by him to give 

a Verdict for the Plaintiff. The Verdict was afterwards ſet aſide. _ | 

8. Upon a Writ of Error it was aſſigned for Error, that one of the ro. Eliz. 
Jurors did, after they were gone from the Bar to conſider of a Verdict, ſhew 616+ 
to his Fellows a Writing in favour of the Plaintiff that had not been given Graves v. 

in Evidence, by reaſon of which they found a Verdict for the Plaintiff, It bort. 
was holden, that this was not Error: And by the Court—As it does not 
appear that the Writing was delivered to the Juror by the Plaintiff, it ſhall 

be intended that it was in his own Poſſeſſion, and if ſo, as he might have 
given the Writing in Evidence, it was lawful for him to ſhew it to his 

Fellows. Another Reaſon 1s given why this was holden not to be Error, 

namely, that the Fact did not appear upon the Poftea ; and this feems to 

be the better Reaſon: For the other, that, as the Writing might have been 

given in Evidence by the Juror, it was lawful for him to ſhew it to his 

Fellows, does not ſeem to be conclufive, 1 | 
9. It is ſaid in one Book, that the Jurors are not obliged to found their Vaugh. 147. 
Verdict entirely upon the Evidence given in Court: for that it may be in Buſhel's 
part founded upon their own perſonal Knowledge. Cale, 

10. No Caſe is cited in Support of this Doctrine, and the contrary may 
be inferred from other Books. | | * | 
11. It is in one Book faid, that if a Witneſs named in a Deed be returned 1 Inſt. 185. 
of the Jury, it is a good Cauſe of Challenge. Ee: | | 

12, In another Book it is ſaid, that one of the Jurors, after having heard 1 Sid. 133. 
all the other Evidence, was at the Prayer of the Defendant's Counſel ſworn, Fitzjames 
and gave Evidence in Court; from whence it may be inferreg, that he v. Moys. 
_— not have given this Evidence to his Fellows after they were gone ſrom 
the Dar. | | | : ; 

13. In another Book it is ſaid, that if a Perſon returned to ſerve upon a Parr. 2. 
Jury know any Thing relative to the Matter in Iſſue, it is his Duty to tell Anon. 
the Court ſo, that inftead of being ſworn upon the Jury he may be exa- 
mined as a Witneſs, 1 | : | 


14. It 
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14. It may moreover be inferred from the Practice of granting a new 
Trial becauſe a Verdict is contrary to Evidence, that the Jurors ought to 
found their Verdict intirely upon the Evidence given in Court; for if they 
bave a Power to found it partly upon other Evidence, ic would be quite 
© unreaſonable for the Judge before whom the Cauſe was tried, who muſt al. 
ways be a Stranger to what did not paſs in Court, ty report, that a Verdig 

| 1s contrary to Evidence, or for the Court to ſet it aſide as being ſo. 
x Inſt. 227. 15. If a Juror eat or drink at his own Expence, before he and his Fel. 
Bro. Verd. lows have agreed in a Verdict, he is liable to be fined, but the Verdict is 


|. 19. 
Dyer 21 8. good. : 


zxVentr.125, 
12Mod 111. 3 3% ͤ ¾ ꝙ mus „ 8 
x Leon. 132. 16. After the Jurors had been locked up together ſome Time, the Offi- 
Mounſon v. cer who attended them, being ſurprized at their Delay in agreeing in a Ver- 
Welk gia ſearched them, and found F igs in the Pockets of three, and Pippins 
in the Pockets of two others. This being repreſented to the Judge, the 
three, who confeſſed the having eaten of the Figs, were fined four Pounds 
each; and the other two, notwithſtanding they declared upon Oath that 
they had not eaten of the Pippins, were fined forty Shillings each: But the 
Verdict was upon Conference with the Judges of the other Courts holden 
6 to be good. - „ 5 ; 5 
wentr. 123. 17. In a Caſe of Neceflity, as if a Juror be ſuddenly taken ill, it is in 
the Power of the Court to ſuffer him to eat and drink at his own Expence, 
before he and his Fellows have agreed in a Verdict. 
18. If the Trial of a Cauſe be very long, it is at this Day uſual for the 
Court, the Conſent of both Parties being firſt obtained, to give the Jurors 
Leave to eat and drink during the Trial at their own Expence, or at the 
| equal Expence of both Parties. | 55 5 
1 Taft, 27. 19. If the Jurors eat or drink at the Expence of one Party before they 
1 od. 1 f f. have agreed in a Verdict they are liable to be fined; and if the Verdi be 
in Favour of that Party it is bad: But if it be in Favour of the other Party 
it is good. . 5 | 5 
1 laſt. 22. — It is ſaid in one Book, that if the Jurors, after they have agreed in 
s a Verdict, eat or drink at the Expence of the Party in whoſe Favour it is, 
the Verdict is good. = | 5 = 
21. But it is in another Book laid down, that the Jurors can never be 
d to have agreed in a Verdict, unleſs they have by giving a Privy Verdict 
ſignified to the Judge, that they have agreed in one. 5 
Bro. Verd. 22. It is ſaid in two Books, that although the Jurors have given a Privy 
pl. 57. Verdict, they muſt not eat or drink without Leave of the Court, until they 
Moor 33. have given a Verdict in open Court. . 


Bro. Verd. 23. And it is in one of theſe ſaid, that although the Jurors may with 
pl. 57. Leave of the Court eat and drink after they have given a Privy Verdict, they 

| muſt be kept together, until they have given a Verdict in open Court. 

1 Barn. 25. 24. The Jurors having received their Charge withdrew to conſider of a 

Ld. St. John Verdict. Before the riſing of the Court they came into Court to aſk a Queſ- 

® Abbot. tion of the Judge, which being anſwered they again withdrew. At the 

Sitting of the Court in the Afternoon of the ſame Day the ſudge was in- 

formed, that two or three of the Jurors were in Court. Being aſked by 

the Judge what they did there, and having anſwered that they and their 

Fellows could not agree in a Verdict, they were ordered to go to their 

Fellows. A Verdict was afterwards given for the Plaintiff, and the Judge 

did not report that it was contrary to the Evidence. The Court being 

moved that this Verdict might be ſet aſide, it was holden to be good: 

And by the Court Some o the Jurors have been guilty of a great Miſbe- 
haviour, and are liable to be fined : But, as the Plaintiff has not been guilty 

ef any Miſbehaviour, the Verdict ought to ſtand. | 

|: ( | 25. The 


| 1ventr. 128. fat 
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28. The Jurors being equally divided in Opinion threw Dice for whom 1 Freem. 
they ſhould find a Privy Verdict, and did find one for the Party in whoſe4's:. _ 
Favour the Dice came: And without conferring afterwards together they ca 2 8 * 
ave a Verdict for the ſame Party in open Court. The Verdict was ſet F 
aſide: And by the Court As our Eſtates, Liberties and Lives, are in the 

Power of Jurors, they ought to be very circumſpect in their Conduct. In 

this Caſe the Jurors, have behaved very improperly; for they were deter- 

mined by Chance in the finding of their Privy Verdict, and they had not 

any Conference together afterwards, before they gave their Verdict in open 

Court. 2 | | 
26. The Jurors who could not agree in a Verdict, drew Lots for whom Lev. 200. 
they ſhould find one, and did find one for the Party in whoſe Favour the Foſter v. - 
Lot was. The Verdict was ſet aſide; and the Jurors were ordered to ap- Hawden, 

ar in Court. ---:- | 5 

27. Another Verdict was for the ſame Reaſon ſet aſide, notwithſtanding gtx. 642. 
the Judge reported, that the Party, in whoſe Favour it was, ought in his Hale v. 
Opinion to have a Verdict. | | 7 | | Cove. 

28. A Verdict was ſet aſide, becauſe the Jurors were determined as to Bunb. cr. 
the Damages they ſhould give by throwing up Croſs or Pile, whether they Melliſh v. 
ſhould give five Hundred Pounds or three Hundred. | | Arnold, 
29. If the Jurors who cannot agree in a Verdict vote, and give a Comb. 14. 
Verdict according to the greater Number of Votes, the Verdict is never- Anon. 

theleſs good. | 3 ie 
30. In a modern Caſe wherein the Jurors voted for a Verdict, ſeven of Sayer 100. 
them were for finding a Verdict as it was found, and no Objection was {2Wrence v. 
made by the other five when the Verdict was given. The Court refuſed to — 
ſet aſide the Verdict: And by Lee Ch. ] —Nothing was in this Caſe deter- 
mined by Chance. The five Jurors might ultimately be convinced by the 
| ſeven: But if they only acquieſced in the finding of the Verdict that is 
ſufficient; and they ſhall not now te received to fay that they did not 
JJ . | 
3t. A Verdict was ſet afide upon an Affidavit of Eleven of the Jurors, Ca, of Pr. in 
that they and the other Juror had agreed to give a Verdict for the Plaintiff; C. B. 66. 
but that the Foreman had given a Verdict for the Defendant. 2 . 
> eee ; 5 c 2 | | | A Ker. 
32. It is ſaid, that a Miſbehaviour in one or more of the Jurors can-Cro. Eliz. 
not be aſſigned for Error, unleſs the Miſbehaviour appear upon the Peffea 616. 
if the Cauſe were tried at V Prius, or upon the Record if it were tried at Grave ev. 

Bar; for that, if a Miſbehaviout not appearing on Record could be taxen rt. 
Advantage of by Writ of Error, a Verdict might at a great Diſtance of 
Time be ſet aſide, when by Reaſon of the Death of one of the Parties, or 
of one or more of the Jurors, the Truth of the Miſbehaviour ſuggeſted 

could not be properly inquired into. e | | 
33. It is laid down in two Caſes, that the Court will not ſet aſide a Cro. Eliz, 
Verdict for Miſbehaviour in one or more of the Jurors, unleſs the Miſ- 189. 


| behaviour appear upon the Poſtea if the Cauſe were tried at Nifi Prius, or 38 
upon the Record if it were tried at Bar. 32 — 
5 | Cro. Elia. 


411. Vacary v. Farthing. Mich. 37 Eliz, 


34. But the Court did in one ſubſequent Caſe ſet aſide the Verdict, upon 1 Freem 59. 


an Affidavit that the Jurors did eat at the Expence of the Party in whole Bellamy v. 
| 0 a © : . o . : Player, 
Favour it was given, before they had agreed in the Verdict. palch. 


5 | 3 23 Car. 2. 
35. In another ſubſequent Caſe the Court ſet aſide a Verdict, upon an 2. 83. 
Affidavit of the Officer who attended the Jurors, that they had toſſed up Fry v. 
Croſs and Pile for whom they ſhould find the Verdict, and had found one Hardy. 
accordingly. | | „ Mich 29. 
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(1) Jn what Caſes a Uerditt is bad, on Account of 
a Mis behaviour in one of the Parties, 


'Ventr.12g.T- Ir one of the Parties f. peak Words of meer Civility to one of the 11 


Duke of rors, before they have agreed in a Verdict, the Vefdict although it 
. be in Favour of ſuch Party, is good. | | St 
v. Wile. | ES 


2 Roll. Abr. 716. pl. 17. 


1Ventr. 128. 2. If one of the Parties ſay theſe Words to one of the Jurors, before 
Duke of they have agreed in a Verdict, the Matter is clearly of my Side, or theſe 
f Words, I hope you will find for me, the Verdict if it be in Favour of ſuch 
2 Roll Abr. Party is bad: But if it be in Favour of the other Party it is good. 

716. pl. 17.1 | | | 


1 Inſt. 227. 3. If one of the Parties or his Agent deliver to the Jurors, before they 


have agreed in a Verdict. a Writing relative to the Matter in Iſſue which 
was not given in Evidence, the Verdict if it be in Favour of ſuch Party is 
bad: But if it be in Favour of the other Party it is good. | 
id, 1 4. If one of the Parties or his Agent without Leave of the Court deliver 
to the Jurors, before they have agreed in a Verdict, a Writing ſealed or 
not ſealed which was given in Evidence, the Verdict if it be in Fayour of 
" ſuch Party is bad: But if it be in Favour of the other Party it is good. 
2 Roll. Abr. 5. And it is faid, that the Verdict if it be in Favour of the Party who 


714. pl. 6. delivered the Writing is bad, notwithſtanding the Jurors do afterwards de- 


clare upon Oath, that they never read the Writing; for that it would be of 
the molt dangerous Conſequence, if the Jurors ſhould be ſuffered to receive 
a Writing privately from one of the Parties. 


Cro. Eliz. 6. After the jurors were gone from the Bar, but before they had agreed 


47% „ ina Verdict, the Plaintiff's Attorney delivered to them a Book which had 
Faria been given in Evidence. A Verdict being afterwards found for the Plain- 
tiff, Fenner J. was upon a Motion to ſet it aſide of Opinion, that, as the 
Verdict was in Favour of the Party in Behalf of whom the Book was deli- 
vered, it was bad. The Reporter adds that the Cauſe was adjourned; and 

that there was afterwards Judgment for the Plaintiff. 5 
Moor. 482. 7. In another Report of the ſame Caſe it is ſaid, that Clinch J. as well 
as Fenner J. was of Opinion that the Verdict was bad; and if fo, not- 
withſtanding the Plaintiff had Judgment, which followed of Courſe as the 
Court was equally divided, this Caſe does not contradict what is laid down 

in the Books above cited. Dees | 


(K) Df a QUerdilt upon an informal oꝛ imma⸗ 
| F vee Joue. Ce, 


„ I: an Iſſue be joined upon a Point ſo material, that the Determination 
thereof will determine the Matter in Queſtion, but be not joined 

properly, this is an Informal Iſſue. | | g 

= 2. An 


„ ER DI 

2. An Iſſue, which would have been bad upon a Demurrer by Reaſon of 
Informality, is after a Verdict helped by the 32 H. 8. c. 30. The miſ- 
Joining of Iſſue being one of the Things mentioned in that Statute. - 

ledged a Preſcription, for all the Pariſhioners to clip the Wool from the 
Necks of their Sheep in order to preſerve them, and that, in Conſideration 
of paying the Tenth Fleece when the Sheep ſhould be ſheared, they had 
been uſed to be diſcharged of the Tithe of the Wool ſo clipped from the 
Necks of their Sheep. The Defendant traverſed the Preſcription in this 
Manner, abſque hoc that, in Conſideration of paying the Tenth Fleece when 


their Sheep ſhould be ſheared, they had been uſed to be diſcharged of the 


Tithe of the Wool fo clipped from the Necks of their Sheep. Iſſue being 


joined upon the Traverſe, and a Verdict being found for the Defendant, 


the Court was moved, that a Confultation ought not to be awarded, be- 

chuſe the Iſſue is not well joined. A Conſultation was awarded: And by 
the Court—Although the Iſſue be not aptly joined, it is after a Verdict 
helped by the Statute, 5 


4. In an Action of Replevin the Defendant avowed the Taking as aCro. Ja. 4. 


n an Action of Prohibition to a Suit for Titnes the Plaintiff al- Cro. Ja. 576. 


Ouce v. 


arker. 


Diſtreſs for Rent in Arrear, which he claimed under a Grant of Rent-charge Pigot v. 


from F. N, the Heir of E. N. who was ſeiſed in Fee of the Land. The 
Plaintiff replied, that E. N. was ſeiſed of an Eſtate Tail, and that upon her 
Death 7 N, her Son became intitled to the Land, and that upon his 


Pigot. 


Death it deſcended upon the Plaintiff; and he traverſed the Seiſin of E. N. 
in Fee. Iſſue being joined upon the Traverſe, and a Verdict being found 


for the Defendant, it was ſaid upon a Motion in Arreſt of Judgment, that 


. the Iſſue is immaterial ; for that, as it is not material how the Anceſtor of 

the Grantor of the Rent- charge was ſeized, but how the Grantor was him- 

ſelf ſeiſed, the Traverſe ought to have been upon the Seiſin in Fee of the 

Grantor, Judgment was given for the Defendant: And by the Court— 
As the Defendant has alledged a Seifin in Fee in E. N. her Seiſin in Fee is 

material and conſequently was traveriable ; ſo that, although this be not ſo 

2 an Iſſue as might have been joined, it is after a Verdict helped by the 
tatute. | | 


5. In an Action of Aſſumpfit the Defendant pleaded Not guilty. Iſſue Cro. Eliz. 
being joined upon the Plea, a Verdict was ſound for the Plaintiff, Upon 2470. 


Motion in Arreſt of Judgment it was ſaid, that the Iſſue is immaterial ; but 
Judgment was given for the Plaintiff: And by the Court—Although this 
be not the moſt proper Iſſue, and would have been bad upon a Demurrer ; 
pets as Deceit is charged in the Declaration in an Action of Aſſumpfit, the 
- Plea of Not guilty is ſuch an Anſwer thereto, that the Ifſue joined upon it 
is after a Verdict helped by the Statute. Walmſley J. added—That there 


are many Precedents, in which an Iſſue joined in an Action of Aſſumpfie 


upon the Plea of Not guilty has been tried, and Judgment. has been 
„ ; | | 

6. If an Iſſue be joined upon a Point fo immaterial that the Determina- 
tion thereof will not determine the Matter in Queſtion, this is an immate- 
rial Iſſue. | | | 


Corbyn VV, 
Brown. 


7. An immaterial Iſſue is not helped by any of the Statutes of Jeofails. Carth. 31. 


1 Lev. 32. 


8. In an Action of Treſpaſs the Defendant pleaded an Accord betwixt J 1 Roll. Rep. 


S. and the Plaintiff of the one Part and himſelf of the other. The Plaintiff $6- Carpen- 
ter v. Starr. 


replied, that no Accord was made betwixt the Defendant and him. Iſſue 
being joined upon this Replication, and a Verdict being found for the Plain- 
uff, it was holden, that no Judgment could be given by Reaſon of the Im- 
materiality of the Iſſue; it not being joined upon the Accord pleaded by 
the Defendant but upon a different Accord. | 

| U 2 . 9. In 
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' Cro. Ja 3. 9. In an Action of Trover againſt Huſband and Wife, which charged a 
Coxe v. Converſion by the Wife, both the Defendants pleaded Not guilty, Iſſue 
| Crowell. being joined upon the Plea, and a general Verdict being found for the Plain- 
| tiff, a Repleader was awarded: And by the Court—If Judgment ſhould 
be given for the Plaintiff, it would amount to ſaying, that the Huſband 
and Wife were both guilty of the Converſion z whereas the Plaintiff does 
only charge that the Wife was guilty thereof. * 
Ca. of Pr. in 19. In an Action of Trover the Defendant pleaded Non Aſſumpſit. Iſſue 
= _—_ being joined upon the Plea, and a Verdict found for the Plaintiff, a Re- 
Lancaſter. pleader was awarded on Account of the Immaterialty of the Iſſue. 


1 Barn, 321. 
S. GGS 


4 In an AQion of Treſpaſs Quare Clauſum fregit the Defendant 
Cory v. Pleaded, that the Place in which the "Treſpaſs is charged is his Land. The 
Hinton, Plaintiff replied, that the Place in which the Treſpaſs is charged is his 
| Land, and not the Land of the Defendant. Iſſue being joined upon the 
Replication, a Verdict was found for the Plaintiff, Upon a Motion in 
Arreſt of Judgment it was faid, that the Iſſue is immaterial ; for that the 
Place in which the Treſpaſs is charged may be the Eſtate of the Plaintiff, 
and yet he may not be in the Poſſeſſion thereof, which he muſt be in order 
to maintain this Action. The Plaintiff had Judgment : And by the Court 
It is found, that the Place in which the Treſpaſs is charged is the Land 
of the Plaintiff ; and we will after a Verdict rather intend that he was in 
| the Poſſeſſion thereof than that he was not. _ 
6 Rep. 33. 12. In an Action of Debt upon a ſingle Bill the Defendant pleaded Pay- 
ond ment of the Money due thereupon ; but did not plead an Acquittance. 
ran 692. Iſſue being joined upon the Plea, a Verdict was found for the Plaintiff, and 
8. C. Judgment was given for him. A Writ of Error being brought in the Ex- 
chequer Chamber, it was aſſigned for Error, that, as the Payment of the 
Money due upon a ſingle Bill is no Diſcharge of the Bill, unleſs there be an 
Acquittance, the Iſſue is immaterial. The Judgment was affirmed: And 
by the Court If the Verdict had been for the Defendant, it would perhaps 
have been bad, becauſe an Acquittance could not upon this Iſſue have been 
found: But, as the Verdict finds that the Money due upon the Bill is got 
paid, it does virtually find that the Bill is not diſcharged ; and the Court: 
will never ſuffer a Defendant to avail hiniſelf of his own bad Pleading, in 
order to deprive a Plaintiff of the Benefit of a Verdict, upon which Judg- 
| ment may be well given. | | 
Cro.Ja. 678. 13. In an Action of Ejectione firme the Defendant pleaded, that J. 5. 
On being ſeiſed in Fee of the Premiſſes, demiſed them to him for the Term of 
$ five Years ; that by Virtue of this Demiſe the Defendant entered, and. 
was poſſeſſed, until the Plaintiff's Leſſor diſſeiſed him; that the Plaintiff's 
Leſſor being ſeiſed of the Premiſſes by the Diſſeiſin demiſed the ſame to the 
Plaintiff ; and that the Defendant entered upon the Plaintiff, as it was lawful 
for him to do, the Plaintiff replied that his Leſſor was ſeiſed in Fee, 
and traverſed the Diſcuſſion of the Defendant. Ifſue being joined upon the 
Replication, a Verdict was found for the Plaintiff. Upon a Motion in 
Aireit of Judgment it was faid, that, as the Defendant was by his own 
ſhewing only a Termor, he could not be diſſeiſed, and conſequently that, 
the Iſſue being immaterial, no Judgment could be given upon the Verdict. 
Judgment was given for the Plaintiff : And by the Court—lf a Verdict 
had been found for the Defendant, it would have been bad ; becauſe it 
would have found a Diſſeiſin of a Termor: But, as the Verdict is for the 
Plaintiff, Judgment may be well given; becauſe it only finds that his Leſſor 
did not difſeiſe the Defendant ; and the Court will never ſuffer one Party, 
if conſiſtently with the Rules of Law it can be prevented, to avail die 
| _ | 1 | 0 


of his own bad Pleading, in order to deprive the other of the Benefit of a 
Verdict. 5 „ | 
14. In an Action of Replevin the Defendant avowed the taking as az Lev. 11. 
Diſtreſs for an Arrear of Rent, due to him under a Demiſe from the Plain- Holbeck v. 
tif made at A. dated 1 Now. 18 Car. 2, The Plaintiff replied, that he 1 
not make a Demiſe to the Defendant at A. dated 1 Now. 18. Car. 2. in Man- 3 C. . 

ner and Form as alledged. Iſſue being joined upon the Replication, the 
Jury found a Verdict for the Plaintiff, and Judgment was given for him. 
A Writ of Error being brought, it was aſſigned for Error, that the Iſſue 
is immaterial: Becauſe it only is, whether a Demiſe was made by the 
Plaintiff to the Defendant at a Place certain, and upon a Day certain, 
whereas a Demiſe at any other Place, and upon any other Day, would 
have been ſufficient to have warranted the Diſtreſs of the Defendant, It 
was moreover ſaid, that as the Merits, namely, whether there was a ſuffi- 
eCient Demiſe to warrant the Diſtreſs, had not been tried, and as the Trial 
thereof had been prevented by the bad Pleading of the Plaintiff, who has by 
the Replication made the Place and Day of the Demiſe material, neither 
of which is in ſuch Caſe material, he ought not to have Judgment. On 
the other Side it was faid, that this is at moſt only a Misjoining of Iſſue, 
which is after a Verdict helped by the Statute of Jeofails. | 

15. The Opinion of the Court was, that this Cafe is not within the 
Statute of Jeofails ; and that, as the Merits have not been tried, the Plain- 
tiff is not intitled to Judgment upon the Verdict: But, as it appeared, 
that the Avowiy of the Defendant is bad, it was holden the Plaintiff is 
intitled to Judgment upon the Declaration which is good; and the Judg- 
ment was affirmed. | | 


(L) Df a Uerdift upon an Jſſue, Part of which 
5 1s inſenſtble oz infuffcient, 


1. IF Part of an Ifſue be inſenſible, the Verdict thereupon found, not- Carth. 137. 
| withſtanding it be a general one, is gaod ; for the Court will notNightiogale 
intend, that Part of the Damages was given for the inſenfible Part. On v., Bridges. 
the contrary the Court will in Support of the Verdict intend, that 0 

Damages were given for that Part. | | | 

2. In an Action of Aſumpſit the Plaintiff declared upon the Cuſtom of Salk. 129, 
Merchants, for Money due upon a Promiſſory Note; and he likewiſe de- 364. Clark 
clared upon an Indebitatus Aſſumpfit. Iſſue was joined upon the Plea of“ Martin. 
Vn Aſſumpſit, and a General Verdict was found for the Plaintiff. It be- 

ing upon a Motion in Arreſt of Judgment holden, that a Promiſſory Note 

is not within the Cuſtom of Merchants, it was infiſted, that the Court may 

after a Verdict intend, that no Damages were given on Account of the 

Note. The Judgment was arreſted : And by the Court As the Note is 

not a Matter inſenſible, but a Matter inſufficient in Law, the Court muſt 

intend that Part of the Damages was given an Account thereof, and if 

ir was given the Verdict is bad. | | 


(M) DT 
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oh Ot a Uerdiit which does not find all that 
5 is in Iflue. 5 


1 Inſt. 227. 1. IF a Verdict do only find Part of what is in Iſſue, it is bad; becauſe 
the Jury have failed in their Duty, which was to find all that is in 
Iſſue. 8 a 1 
Ibid. 2. In an Information for intruding into a Meſſuage and a hundred Acres 
of Land, Iſſue was joined upon the Plea of Not guilty ; the Jurors found 
for the Plaintiff as to the Land, but were filent as to the Meſſuage. The 
Verdict was holden to be bad. „ Ke 
Cro. Ei. 3. In an Action of Debt the Plaintiff declared for ſeven Pounds. The 
133- Deiendant pleaded Nil Debet, and Iſſue was joined upon the Plea. The 
Fiunymore jury found that the Defendant owed the Plaintiff ſix Pounds, but were 
v. Stanley. ſilent as to the ſeventh Pound. The Verdict was upon a Writ of Error 

holden to be bad. 5 Te | | , 
2 Leon. 82. 4. In an Action of Treſpaſs the Plaintiff declared for the breaking of his 
Roſſe's Caſe. Cloſe, for the beating of his Servant, and for the carrying away of his 
Goods. The Defendant pleaded Not guilty, and Iſſue was joined upon the 
Plea The jury found the Defendant guilty of breaking the Cloſe, but 
were ſilent as to the beating of the Servant and the carrying away of the 
Goods. The Verdict was holden upon a Motion in Arreſt of Judgment to be 
bad; becauſe it does not find all that is in the Iſſue, and a Venire Facias 

dite Novo was awardeec. 20 ; . 
Hardr. 166. 5. The Declaration in an Action of Treſpaſs brought by Baron and 
e Feme charged the Beating of both. The Defendant pleaded Not guilty, 
18 lte v. | 8 = 
Steedle. and Iſſue was joined upon the Plea, The Jury found the Defendant guiliy 
ol beating the Feme, but were filent as to the Beating of the Baron, Upon | 
a Motion in Arreſt of Judgment the Verdict was holden to be bad, becauſe 
it does not find all that is in Iſſue, and a Venire Facias de Modo was awarded. 
Sayer 36, 6. If in an Indictment for privately conveying Duckets into the Proſecu- 
e tor's Pocket, with an Intent to charge him with a Robbery, the Jury find 
the Defendant guilty of the Fact, but are pᷣlent as to the Intent; no Judg- 
ment can be given, the Verdict being incompleat. 8 
Str. 108g. 7. In an Action of Debt upon a Charter-Party, by which the Defendant 
3 2 had contracted to pay fifty Guineas a Month for the Uſe of a Ship, the 
ernerd. Plaintiff alledged, that five Hundred Pounds were due to him for the Uſe 
of the Ship for a Time therein mentioned. The Defendant pleaded, that 
he had paid the Plaintiff, at the Rate of fifty Guineas a Month, for all the 
Time he had had the Uſe of the Ship. Ifſue being joined upon the Plea, 
the Jury found, that three Hundred Pounds were due to the Plaintiff for 
the Uſe of the Ship; but were filent as to the Reſidue of the five Hundred 
Pounds. Upon a Writ of Error it was aſſigned for Error, that the Ver- 
dict does not find all that is in Iſſue. In Support of the Verdi it was 
ſaid, that, as the Iſſue is Special, and the Jury have aſcertained what is up- 
on the whole due to the Plaintiff tor the Uſe of the Ship, no other Action 
can be brought for the Uſe thereof, for any Part of the Time mentioned in 
the Declaration. The Judgment was reverſed: And by the Court 
There is no Difference, as to the Queſtion before the Court, betwixt the 
Caſe of a Verdict upon a Special IfTue and that of a Verdict upon a general 
Iſſue; for the Jury muſt in either Caſe find all that is in Iſſue. ; 

Salk. 133. 8. If there are ſeveral Counts in a Declaration, and the Verdict be 


Hillo.Lew!s, taken upon only one of the Counts it is good, provided all that is in 
1 Ventr. 27. : | | 5 


i2 Mod. 5. | | | Iſſue 
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jſſue upon that Count be found; becauſe every Count is to be conſidered 
as a diſtinct Declaration. 5 „ : 5 

q. If a Verdict find all that is in Iſſne in one Count which is material, 1 Inſt. 227 
it is good; for, if any Thing not material be put in Iſſue, the Verdict is 
good, notwithſtanding it be ſilent as to that. | 

10. In an Action of Debt, for the Penalty given for not having ſet out Cro Ja. 328. 
Tithes, the Plaintiff declared upon a Leaſe from J. S. of the Tithes of the Wheeler v. 
Pariſh of A. for the Term of fix Years, in Caſe J. S. ſhould ſo long live, Hay don. 
and continue to be Parſon of the Pariſh of A. The Defendant pleaded 
Nil Debet, and Iſſue was joined upon the Plea. The Jury found a Leaſe 
from F. S. of the Tithes of the Pariſh of A. for the Term of fix Years in 
Caſe F. S. ſhould fo long live; but they found likewiſe, that the Words, 
and continue tobe Parſon of the Pariſh of A. were not contained in the 
Leaſe. Haughton ]. was of Opinion, that the Plaintiff ought not to have 
Judgment: But the other Juſtices were of a different Opinion; and by 
them. The Leaſe found is in Subſtance the ſame as that which is in Iſſue; 
-for although the Words, and continue to be Parſon of the Pariſh of A, are 
not contained in the Leaſe, they are implied therein. It was moreover 
faid, that the Leaſe is only Matter of Inducement, the not having ſet out 
the Tithes being the Giſt of the Action; for which Reaſon, as enough is 
found to ſhew that the Tithes were not ſet out, and that the Plaintiff had a 
Right thereto, he ought to have Judgment, | 
11. In an Indictment which contained three Counts, the firſt Count Str. 844, 
charged the forging of a certain Bond; the ſecond charged the publiſhing 345 Rex 
of the forged Bond by the Defendant ; the third charged the publiſhing of“ . 
a Bond knowing it to have been forged. 'The Jury found, that it was 
roved, that the Defendant did forge the Bond ſet out in the Indictment, 
and that he did publifh the ſame ; and then, without ſaying any Thing as 
to the Fact charged in the third Count, they concluded with ſaying, that if 
upon this Evidence the Court ſhall be of Opinion that the Defendant is 
guilty of the Fact charged, then they find him guilty ; but if the Court 
ſhall be of Opinion that he is Not guilty thereof, then they find him Not 
guilty. It was ſaid for the Defendant, that this Verdict is bad; becauſe it 
does not find all that is in Ifſue, It was holden, that the Court is not in this 
Cafe bound by the Concluſion of the Jury: But that, upon what is found 
to have been proved, it is the Duty of the Court, to adjudge the Defen- 
dant guilty of the forging and the Publication charged in the two firſt 
Counts, and Not guilty as to the Reſidue ; and Judgment was given ac- 
cordingly. | | N 155 

12. It is ſaid, that the Court will never award a Venire Facias de Novo Str. 855. 
in an Inditment for a Capital Offence ; although a material Fact be not Rex v. 
found by the Verdict. It is likewiſe ſaid, that, if the Facts found be not HusslAe 
ſufficient to warrant a Judgment againſt the Defendant in an Indictment 
for a Capital Offence, the Court will, provided the Verdict be ſufficient to 
found a Judgment upon, give Judgment for him; for that no Man's Life 

ought to be twice in Jeopardy for the ſame Offence, | 


2 


(N) Df a Uerdict which kinds a Thing that is not 
in Tue, | ny 


2 5 Verdict is not bad, on Account of its finding a Thing that is not 1 Iaft. 22 
e in Iſſue, it being a Maxim, that Vtilę per inutile nan witiatur, 
and the Court will, in giving Judgment, teject that Part of the Verdict 

| e 1 | " > which. 
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which relates to the Thing not in Iffue as Surpluſage ; in as much as the 
Jury had nothing to do therewith. SE | 


"6 Rep. 3). 2 If the Matter in Iſſue be whether there are Aﬀets, and the Jury find 


Dowdale's that there are Aſſets beyond the Seas, the Verdict is nevertheleſs good; for 
Caſe. the Court will, in giving Judgment, reject the Words beyond the Seas ay 


| Cro. Ja. 55. Surpluſage. | 5 | | | 
Bro. Nugat, 3. If the Matter in Iſſue be, whether J. S. died ſeiſed of certain Premiſſes, 


pl. 25 and the Jury, after finding that he did die ſeiſed thereof, find that continual 
Bro. Verd. Claim has fince the Death of J. S. been made by J. M. the Verdict is ne- 
og vertheleſs good; for the Court, in giving Judgment, will not pay any Re. 

gard to what is found concerning the continual Claim, 


| Cro. Ja. 40). 4. If in an Action upon the Caſe for Words the Jury, after finding that 
Sidenbam the Defendant ſpoke the Words in Iſſue, find that he ſpoke other ſlanderous 


erg) Fa Words, the Verdict is nevertheleſs good; for the Court will, in giving 
717. pl. 4. ' Judgment, reject the finding of the other landerous Words as Surpluſage. 


Hob. 52, 14 5. In an Action of Scire Facias againſt the Executor of J. S. the Matter 


Foſter v. in Iſſue was, whether F. S. had been taken in Execution by Virtue of a 
Jackſon. Capias ad Satisfaciendum ſet out in the Declaration, which iſſued upon a 
Judgment obtained by the Plaintiff againſt F. S. The Jury found, that 
J. C. was not taken in Execution by Virtue of the Capias ad Satisfaciendum 
ſet out in the Declatation, but that he was taken in Execution by Virtue of 
an Alias Capias Salisfaciendum which iſſued upon the Judgment, This 
was holden to be a Verdict for the Plaintiff: And by the Court—As it is 
found that J. S. was taken in Execution by Virtue of a Capias ad Satisfa- 
ciendum which iſſued upon Judgment, the Word Alias, which only ſhews 
the particular Species of Capias ad Satisfaciendum, ought to be rejected 


as Surpluſage. 
Cro. Car, 6. In an Action of Aſſump/it the Jury found a Verdict for the Plaintiff, 
219. and, after aſſeſſing Damages to the amount of thirty Pounds, added the 


benny „following Words, the Damages to be paid in dying if by Law they may be fo 
paid. "| heſe Words being omitted in the Judgment a Writ of Error was 
brought, and the Omiſſion was aſſigned for Error. The Judgment was 
affirmed: And by the Court—As the Verdict, which finds for the Plain- 
tiff and aſſeſſes Damages, is a complete Verdict, what is added as 1o the 
Manner of paying the Damages is nugatory, and being ſo it is very properly 

omitted in the judgment. 8 | | | 
25aund.308, 7. Afier an Indictment found at an Aſſize had been moved by Certiorari 
Rex v. into the King's Bench, the Defendant pleaded Not guilty, and Ifſue was 


Uriyn, joined upon the Plea by the King's Coroner, The Jury found the Defen- 


dant guilty of the Premiſſes, prout the Coroner has complained againſt bin. 
Upon a Motion in Aireit of Judgment it was faid, that the Verdict is bad, 
becauſe, as the Ind tient was found at an Aﬀize, the Cos oner has not com- 
plained againſi the Defendant ; and that the Fault is not cured by any of 
the Sta'vies of Jeofails. be Verdict was holden to be good: And by the 
Court—T he Verdict, which finds the Defendant guilty of the Premiſes, 
is compleat, and conſequently, as that wiich follows concerning the Con- 
plaint of the Coroner ought to be rejected as Surpluſage, it will not want 

the Help of any of the Statutes of Jeofails. | | 
Dyer 372. 8. Upon an Iſſue directed out of the Court of Chancery the Jury found 
Heyward's a VerdiQ in the tollowing Words. Our Verdict is, that the Defendant 
Cafe, did not aſſume to the Fiaintiff in Manner and Form as in the Record is 
| ſuppoſed : But notwithſtanding this, if the two Witneſſes J. S. and J. N. 
have teitihed the Truth, as we think they have, then we find, that the 
Defendant did aſſume to reaſſure to the Plaintiff ſo much of the Land 
mentioned inthe Record as the Defendant had bought of the Plaintiff, upon 
the Payment of two Hundied and fifty Pounds by the Plaintiff to the De- 
fendant within three Years after the Aſſumption ; and if the Court 12 

1 | | thin 


think ſo we find for the Plaintiff, and aſſeſs Damages to the Amount of 
twenty Pounds, and Coſts to the Amount of four Pounds. The Verdict 
| was decreed by the Chancellor to be a Verdict for the Defendant ; and Dyer 
IJ. and Ayloffe J. whom he called to his Aſſiſtance, and the Counſel for both 
Parties, were ſatisfied with the Decree. | | 
9. If a Verdict, after finding the Matter in Iſſue, find a Thing which Bro. Nugat. 
might have been pleaded in Abatement, as Joint tenancy, the Verdict is pl. 27. 
good; for, as the Defendant did not avail himſelf of the Joint-tenancy, 
| by pleading it in Abatement, the Court will reject it as Surpluſage. | 

10. In an Action of Waſte the Plaintiff declared, that the Defendant, be- 3 Leon. 80. 
ing ſeized in Fee of the Premiſſes on which the Waſte was committed, had Pepy'sCale. 
_ enfeoffed 7 S. to the Uſe of the Defendant for Life with Remainder to the 
Plaintiff in Fee. The Defendant pleaded, that the Feoffment was to the 
Uſe of himſelf in Fee, ab/que hoc that it was to the Uſe of himſelf for 
Life with Remainder to the Plaintiff in Fee. Iſſue being joined upon the 
| Plea the Jury found, that the Feoffment was to the Uſes mentioned by the 
Plaintiff : but they found further, that the Eftate for Life reſerved to the 
Defendant was without Impeachment of Waſte; and ſubmitted it to the Court 
whether the Plaintiff ought to have Judgment. Hyndbam J. was of Opi- 
nion, that the Plaintiff ought not to have Judgment ; in as much as it 
appeareth from what is found by the Verdict, that he had no Cauſe of Ac- 
tion. But Anderſon Ch. J. Rhodes J. and Periam J. were of Opinion, that 
the Plaintiff ought to haye Judgment; and by Anderſon Ch. J. the Matter 
in Iſſue is found for the Plaintiff ; and as the Defendant did not avail him- 
| ſelf of tbe Privilege of being diſpuniſbable of Walle, by pleading it, the Jury, 
it not being in Iſſue, had nothing to do therewith ; for which Reaſon that 
which is found concerning it ought to be rejected as Surpluſage. 
11. In an Action of Afſump/it againſt an Executor the Plaintiff declared Cro. Car. 
upon a Promiſe of the Defendant's Teſtator. Ifſue being joined upon the era 
Plea of Non Aſſumpſit the Jury found for the Plaintiff: But they likewiſe RE ET. 
found, that the Teſtator was dead before the Day on which the Promile is 
alledged to have been made. The Verdict was holden to be good: And by 
the Court—As the jury have found for the Plaintiff, their finding, that the 

Teflator was dead before the Day on which the Promiſe is alledged to have 


been made, ought to be rejected as Surpluſage. 


(0) Of a Uerdict which varies from the Jlue. 


1. A Verdi which varies from the Iſſue in a Matter of Subſtance is 
bad. - 

2. What is ſuch a Variance betwixt a Verdict and the Iſſue, as will make 

the Verdict bad is beſt to be learned from conſidering the Determinations 

upon the Point, the Principal of which in divers Actions ſhall be men- 

- Bong: „ | : 


1 


1. In an Action of Aſumpſit. 


3. The Plaintiff in an Action of AM ſumpſit declared upon a Contract by 2 Roll. Abr. 
two Perſons, Iſſue being joined upon the Plea of Non Afumpſit, the Jury 77. Pl. 49. 
found, that the Contract was made by only one of the Perſons. This was 

holden to be a Verdict for the Defendant ; the Contract found being diffe- 


ent from that which is in Iſſue. | 
| | 4. ihe 
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zVentr. 181. 4. The Plaintiff in an Action of Aſump/it declared upon a Promiſe by 
Bland v. four Perſons. The Defendants all joined in the Plea of Non Aſſumpfit in- 
| N and fra ſex Annos, and Iſſue was thereupon joined. The Jury found, that one 
ONE” of the Defendants had promiſed within fix Years ; but they likewiſe found, 

that the other three had not. It was holden, that, as the Jury have not 
| found the Promiſe which is in Iſſue, the Verdict is for the Defendants. 
Carth. 196. 5 In an Action of Aſumpſit the Defendant an Adminiſtrator pleaded, 
Beakev. that three Judgments had been obtained againſt him as Adminiſtrator to 
Kent. J. S. that thoſe Judgments are ſtill in Force, and that he has Aſſets in his 
| Hands only to the Value of five Shillings which are liable to thoſe Judg- 
ments. I] he Plaintiff replied, that thote Judgments are kept in Force by. 

Fraud, and Iſſue was joined upon the Replication. The Jury found, that 

one of thoſe Judgments was kept in Force by Fraud. The Verdict was 
holden to be for the Plaintiff: And by the Court—As the Defendant's 
Plea is found to be falſe as to Part, the Plaintiff ought to have Judgment, 

2 Roll. Abr. 6. In an Action of Aſſumpſit the Plaintiff declared, that the Defendant 
719. pl. 18. was indebted to him in the Sum of twenty Pounds, which he promiſed to 
pay upon Requeſt, The Defendant having pleaded Non Aſſumpſit, the 
Jury found, that the Defendant was indebted to the Plaintiff in the Sum of 
ten Pounds upon one Account, and in the Sum of ten Pounds upon ano- 
ther. The Verdict was holden to be bad; becauſe, as the Iſſue is joined 
upon one Promiſe and the Jury have found two Promiſes, the Variance 

is in a Matter of Subſtance. e wh 55 

Brownl. 13. 7. In an Action of Aſumpſit it was alledged in the Declaration, that 
Sore v. the Defendant, in Conſideration that the Plaintiff would give Credit for 
Colethorpe. certain Goods to J. S. promiſed to pay for the ſame, when he ſhould, after 
the Delivery of any Goods, be requeſted ſo to do. The Defendant pleaded 

Non Aſſumpſit, and Iſſue was joined upon the Plea. The Jury found, that 

the Defendant did promiſe to pay for the Goods, but they did not find, 

that a Requeſt of Payment had been made to him after the Delivery of the 

Goods. The Verdict was holden to be bad: And by the Court As the 

Duty could not in this Caſe ariſe until a Requeſt was made, the Requeſt is 
| material and conſequently, as this is not found the Verdict is bad. | 
Ero. Eliz. 8. It has been heretofore holden, that if the Plaintiff in an Action of 
292, Aſſumpſit declare upon an Indebitatus Aſſumpfit, he cannot recover a leſſer 
N 56: jm = Sum than he declares for. In an Action of Aſſumpſit the Plaintiff declared, 
Sacheverel. that the Defendant was indebted to him in the Sum of fifty Pounds, which 

he promiſed to pay. The Jury found, that as to forty ſeven Pounds, Par- 
cel of the ſaid fifty Pounds, the Defendant had promiſed to pay it, but 
they likewiſe found, that as to the Reſidue he had not promiſed to pay it. 
The Verdict was holden to be for the Defendant ; becauſe the Promiſe 
found is different from that which is in Iſſue, 5 
9. But howerer it may have been heretofore holden, it is at this Day cer- 
tain, that the Plaintiff in an Action of Aſſumpſit may recover a leſſer Sum 
than he has declared for, notwithſanding he have declared upon an Indebi- 
tatus Aſſumpfit. „ | 7 
MS. Rep. 10. And it was in a very late Caſe holden, that, although the Plaintiff 
hompton in an Action of 4fſumpfit have declared upon an Infimul Computaſſent, he 
v. Spencer, may recover Damages to a leſſer Amount, that the Ballance alledged to 
Eaſt. D G. 3-he due; and by Yates J. as the Promiſe upon which an Action of 4ſſump/it 
in K. B. js founded cannot extend further than to what is juſtly due, the Jury, in 
aſſeſſing Damages, have a Power to divide the Damages alledged, in ſuch 


O * 7% ; ; . * 
Manner that the Plaintiff may recover what is juſtly due. 


2. In 
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11. In an Action upon the Caſe the Plaintiff declared, that the Defen- Cro. Elz. 
dant, of whom he had bought two Oxen, warranted them to be ſound, 884. 
and he alledged that they were unſound. The Defendant pleaded * 
guilty, and Iſſue was joined upon the Plea. The Jury found the Defendant” OE 
| guilty as to one of the Oxen, and Not guilty as to the other. Upon a 
Motion in Arreſt of Judgment it was infiſted, that, as the Iſſue is whether 
the two Oxen warranted to be ſound were unſound, and the Verdi& finds 
that only one of them was unſound, the Plaintiff ought not to have Judg- 
ment. Judgment was given for the Plaintiff: And by the Court—As the 
Action is not in this Caſe founded upon the Contract, but upon the De- 
ceit, the Verdict is good. 5 „ 

12. In an Action upon the Caſe for a falſe Return to a Mandamus the Carth. 228. 
Plaintiff declared, that he was choſen Bailiff of the Borough of A. upon Vaughan u. 
the firſt Day of October in a certain Year, which was alledged to be the cuſ-Lewis. 

tomary Day for chooſing a Bailiff. The Defendant pleaded Not guilty, and 
Iſſue was joined upon the Plea. Tt was proved at the Trial, that the Plain- 
tiff was choſen Bailiff upon the twenty-ninth Day of September in the Year 
mentioned, and that this is the cuſtomary Day for chooſing a Bailiff. It was 
objected, that as the Day, which is in this Caſe Parcel of the Cuſtom, is 
material, the Election proved is a different one from that which is in Iſſue, 
and that for this Reaſon the Plaintiff ought not to recover. The Objection 
was over-ruled ; and by Holt C. J. As the ſubſtantial Part of the Iſſue, 
namely, whether the Plaintiff was elected according to the Cuſtom is, 
proved, it is not material, whether the Election was upon the Day men- 
tioned in the Declaration. | | | | 
13. In an Action upon the Caſe, in which the Declaration charged the Cro. Ja. 630. 
incloſing of three Acres of Land, the Plaintiff alledged a Right of Com- Eardley v. 
mon therein as appurtenant to ſixty Acres of Land, ſixty Acres of Meadow Turnock. 
and eighty Acres of Paſture. The Defendant pleaded Not guilty, and Iſſue 
was joined upon the Plea, It being found by the Jury, that the Plaintiff 
had a Right of Common in the three Acres of Land, as appurtenant to a 
Meſſuage and ninety Acres of Land appurtenant to the Meſſuage, Judg- 
ment was given for the Plaintiff. A Writ of Error being brought it was 
aſſigned for Error, that the Right of Common found by the Verdict is dif- 
ferent from that which is in Iſſue. The Judgment was affirmed : Ard by 
the Court—The Right of Common alledged is only Matter of Induce- 
ment; the ſubſtantial Part of the Iſſue being whether a Wrong has been 
done to the Plaintiff by incloſing. If the Iſſue had been, whether the Plain- 
tiff's Right of Common were appurtenant to the Land, Meadow and Paſture 
mentioned in the Declaration, the Verdict would certainly have been bad: 
But it is not material upon the preſent Iſſue, whether the Plaintiff's Right 
of Common be found preciſely as it is alledged. | 
14, An AQtion upon the Caſe in the Nature of a Conſpiracy beings Roll. Abr. 
| brought againſt two, they both pleaded Not guilty, and Iſſue was joined 798: pl. 52. 
upon the Plea. The Jury found only one of the Defendants Guilty. The 
Verdict was holden to be good: And by the Court—In an Action upon the 
Caſe in the Nature of a Conſpiracy one Perſon may be found guilty. 
15. But if in Action of Conſpiracy againſt two, Iſſue be joined upon the lbid, 
| Plea of Not guilty, and the Jury find only one of them guilty, the Verdict 
is bad; becauſe one Perſon cannot be guilty of a Conſpiracy, 
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3. In an Action of Covenant. 


2 Roll. Abr. 16. The Plaintiff in an Action of Covenant declared, that upon the Sale 
703: Hicksof certain Land by the Defendant to him, which was eſtimated at a cer- 
v. Goats. tain Number of Acres, the Defendant covenanted to pay him at the Rate 
of eleven Pounds by the Acre, for as many Acres as ſhould be wanting of 

the Number the Land was eſtimated at ; and he alledged, that as many 

Acres were wanting, as did at the Rate of eleven Pounds by the Acre 

amount to the Sum of ſeven hundred Pounds. The Defendant pleaded, 

that there were not ſo many Acres wanting, as did at the Rate of eleven 

Pounds by the Acre amount to ſeven hundred Pounds, and Iſſue was joined 

upon the Plea. The Jury found a general Verdict for the Plaintiff; But 

they aſſeſſed Damages to the Amount of only four hundred Pounds, The 


Verdict was objected to as being variant from the Iſſue: But it was holden 


to be good: And by the Court—As the Deſign of the preſent Action was 
to recover Damages, it was intirely in the Breaſt of the Jury, notwithſtand- 
ing they found all the Acres to be wanting, to aſſeſs ſuch Damages as ap- 
peared to them to be reaſonable, = . 5 


4. In an Action of Debt. 


Cro. Ja. 449. 17. In an Action of Debt upon the 2 & 3 E. 6. for not ſetting out 
Pemberton Tithes, the Defendant pleaded Ni! Debet; the Jury found the Value of 
v. Skelton. the Tithes ſubſtracted to be leſs than the Value alledged in the Plaintiff's 
Declaration. This was holden to be a Verdict for the Plaintiff: and by 
the Court There is a Difference betwixt an Action of Debt founded vp- 
on a Specialty, or upon a Contract, and one founded upon a Statute giving 
an uncertain Sum by way of Severalty. In the former Caſe the Ver- 
dict cannot be for a leſſer Sum than is demanded, unleſs it be found that 
Part of the Debt was fatisfied: But in the latter Cafe the Verdict is good, 
although a leſſer Sum than is demanded is found to be due. 5 
2 Roll. Abr. 18. be Plaintiff in an Action of Debt declared for the Sum of twenty- 
oz. Baugh four Pounds eight Shillings. The Defendant pleaded Nil debet, and Iſſue 
v. Philips. was joined upon the Plea. The Jury found, that the Defendant was in- 
debted to the Plaintiff in the Sum of twenty-four Pounds ; but they like- 
wiſe found, that he was not indebted to him in the further Sum of eight 
Shillings. It was holden that the Plaintiff ſhould have Judgment: And 
by the Court—The eight Shillings may have been paid. | | 
2 Roll. Abr. 19. The Plaintiff in an Attion of Debt declared for the Sum of twenty 
702. pl. 3. Pounds. The Defendant pleaded Wil debet, and Iſſue was joined upon 
the Plea. The Jury found, that the Defendant was indebted to the Plain- 
tiff in the Sum of forty Pounds. This was holden to be a Verdict for the 

| Defendant. | . e - 5 
2 Roll. Abr. 20. In an Action of Debt brought againſt an Executor the Plaintiff de- 
70g. pl. 4. clared for the Sum of twenty Pounds, the Defendant pleaded, that he had 
no Aﬀets in his Hands, and Iſſue was joined upon the Plea. The Jury 
found, that the Deferdant had Aﬀets in his Hands to the Amount of forty 
Pounds. This was holden to be a Verdict for the Plaintiff; for, notwith- 
ſtanding it vary from the Iſſue, the ſubſtantial Part of the Iſſue, namely, 
whether the Defendant had Aﬀets in his Hands ſufficient to ſatisfy the Plain- 
tiff's Debt, is found far the Plaintiff 3 55 
Cro. Ja. 136. 21. In an Action of Debt the Plaintiff declared upon a Bond dated the 
Lanè v. Ple · twenty- fifth Day of November. The Defendant pleaded Non eſt fadlun, 
dall, Mich. and Iſſue was joined upon the Plea. The Jury found a Bond dated the fif- 
4. J.. 1. teenth Day of November. This was holden to be a Verdict for the Plain- 
tiff; becauſe the ſubſtantial Part of the lſſue, namely, whether the Bond be 
the Deed of the Defendant, is found for the Plaintiff, | 1 
| | | Dk | 22. But 
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22. But it is ſaid in a ſubſequent Caſe, that the Verdict would in ſuch Salk. 463. 
Caſe be for the Defendant ; becauſe the Bond found is not the Bond that is Cromwell v. 
in Iſſue; and the Caſe of Lane v. Pledall is expteſsly denied to be Law. er 
It is however in this Caſe laid down, that, if the Jury in ſuch Caſe find 3 55 
2 Bond dated the ſame Day as the Bond upon which the Action is brought 
is alledged to be dated, the Verdict is for the Plaintiff; notwichſtanding 
they do likewiſe find, that the Bond was delivered upon a Day different 
from that on which it is dated. . | 
23. The Plaintiff in an Action of Debt declared upon a Bond entered 5 Rep. 119 
into by the Defendant. The Detendant pleaded Non eſt fatum, and Iſſue Whelpdale' 
was joined upon the Plea, The. Jury found a Bond entered into by the Cale. 
Defendant and. J. S. This was holden to be a Verdict for the Plaintiff; 
for that, as the Defendant and J. S. did both ſeal and deliver the Bond, it 
is the Deed of each of them, and conſequently each of them is anſwerable 
for the whole Money thereupon due. | „ 
224. In an Action of Debt upon a Bond, conditioned for the Performance Dyer 116. 
of the Covenants in an Indenture, one of which was that the Defendant Anon. 
| ſhould not cut down Trees, the Breach aſſigned was cutting down twenty 1 Iaſt. 282. 
Trees. The Defendant pleaded, that he did not cut down twenty ED 53˙ 
and Iſſue was joined upon the Plea. The Jury found, that the Defendant 
did not cut down twenty Trees; but they found, that he cut down ten. 
This was holden to be a Verdict for the Plaintiff: And by the Court 
Although the Verdict vary from the Iſſue; yet, as enough is found to 
make the Defendant liable to the Penalty of the Bond, the Plaintiff ought 
to have Judgment. | ns | 
25. The Defendant in an Action of Debt pleaded Payment of the Money, 1 Keb. 662. 
for which the Action was brought, at A. Iſſue being joined upon the Plea, Lucas v. 
the Jury found that the Money was paid at B. This was holden to be a Harlow. 
Verdict for the Defendant ; for that, as the Payment of the Money 1s the 


ſubſtantial Part of the Iſſue, it is not material where it was paid, 
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5. In an Adlon of Ejectment. 


26. The Plaintiff in an Action of Ejectment declared upon a Leaſe from Roll. Abr. 
two Perſons. Iſſue being joined upon the Plea of Not guilty, the Jury 719. Pl. 25: 
found, that the Leſſors of the Plaintiff were Tenants in Common. This 
was holden to be a Verdict for the Defendant : And by the Court—As on- 
ly one Leaſe is declared upon, and the Verdict does virtually find two, the 
Eſtates of Tenants in Common being ſeveral, the Variance is in a Matter 
of Subſtance. But it is ſcid, that if the Jury had found, that the Leſſors 
of the Plaintiff were Coparceners, the Verdict would have been for the Plain- 
tiff; becauſe, as two Coparceners do only make one Heir, their joint Leaſe 
is as good as the joint Leaſe of two Joint-tenants would have been. 

27. If the Plaintiff in an Action of Ejectment declare upon a Leaſe for a2 Roll. Abr. 

Term of Years made at a Day certain, the Term demiſed by which is to 794: Pl. 20. 
commence immediately, and the Jury find a Leaſe for the ſame Term made 

at another Day, the Verdict is for the Defendan!, the Variance being in a 

Matter of Subtance. _ | — | : 

228. But if the Plaintiff in an Action of EjeQment declare upon a Leaſe 2 Koll. Abr. 

for a Term of Years made the firſt Day of May in a certain Year, the Term 794: pl. 119. 
demiſed by which is to commence at the Michaelmas Day following, and 

the Jury find a Leaſe for the fame Term made the firſt Day of June in the 

ſame Year, the Term demiſed by which is to commence at the Michaelmas 

Day following, the Verdict is for the Plaintiff; for it is not material upon 

what Day the Leaſe was in fuch Cafe made, provided it was made before 


the Day on which the Term was to commence, - 
Bs | 29, If 
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Dali, 10. 29. If the Plaintiff in an Action of Ejectment declare upon a Leaſe of 
twenty Acres, and the Defendant who has pleaded Not guilty, be found 
\ guilty as to ten Acres, the Verdict is good: But it is in this Caſe ſaid, that if 
the Deſendant had pleaded Non dimiſit, and the Defendant had been found 
| guilty as to ten Acres, the Verdict would have been bad. . 
2 Roll. Abr. 30. And it is in a ſubſequent Cafe laid down, that the Plaintiff would in 

703. Brown ſuch Caſe be intitled to Judgment as to ten Acres, notwithſtanding the De- 


SET fendant had pleaded Non dimiſit. 


Eliz. | | ; = 5 a 
2 Roll. Abr. 31. But in a ſtill later Caſe it is laid down, that the Plaintiff would not in 
720. Brown ſuch Caſe be entitled to Judgment; for that, as the Leaſe found is not that 
v. Ellis, on which Iſſue is joined, the Variance is in a Matter of Subſtance, 
Paſch. 3 Ja. 1. 7 e . 7 . 

2 Roll. Abr. 32. If the Plaintiff in an Action of Ejectment declare upon a Leaſe of a 
24. pl. 22. Houſe, and the Jury find, that only Part of the Houſe is built upon the 

Ie. 268. Land of the Plaintiff, he ſhall have Judgment for that Part. 8 
Cro. Eliz. 13. 33. The Plaintiff in an Action of Ejectm ent declared upon a Leaſe of a 
Guyv. hundred Acres of Land. The Jury found the Defendant guilty as to forty 
Raud. Acres, and as to the Reſidue Not guilty, The Verdict was holden to be 

good. . | | | 
x Sid. 229. 1 34. The Plaintiff in an Action of Ejectment declared upon a Leaſe of a 
Ablett v. fourth Part of a fifth Part of a Field. The Jury found the Defendant 
Skinner. guilty as to a third Part of a fourth Part of a fifth Part. The Verdict was 
holden to be good ; And by the Court The Jury may always find the 
Defendant in an Action of Ejectment guilty as to ſo much as the Plaintiff 
proves a Title unto: But the Reporter ſubjoins a Query, in what Manner 
the Writ of Poſſeſſion is in ſuch Caſe to be executed? ny 
MS. Rep. 35. The Plaintiff in an Action of Ejectment declared upon a Leaſe of a 
Burgeſs v. Moiety of certain Premiſſes. The Jury found the Defendant guilty as to 
* G. a third Part of the Premiſſes. In Order to arreſt the Judgment it was ſaid, 
2 in B R. that the Verdict is bad; becauſe it does not find the Defendant guilty as to 
all that the Plaintiff has declared for. The Rule for arreſting the Judg- 
ment was diſcharged : And by Lord Mansfield Ch. J. there ſeems to be no 
good Reaſon, why the Plaintiff in an Action of Ejectment ſhould not re- 
cover that Part of what he has declared for to which he proves a Title 
and it is laid down in 1 Sid. 229. that he may recover ſuch Part. 
Latch 61, 36. If an Action of Ejectment be brought againſt a Huſband and his 
2 Wife, and only one of them be found guilty, the Verdict is good. 
roud. 15 
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Cto. Eliz. 37. The Defendant in an Action of Replevin alledged, that the Plaintiff | 
799. held Land of him by Fealty, Suit of Court, and the yearly Rent of three 
Lewes V. Shillings and four Pence; and he avowed the taking for Rent in Arrear. 
40 Ihe Plaintiff traverſed the holding alledged by the Defendant, and 
I Iſſue was joined upon the Traverſe, The Jury found, that the Plaintiff 
| held of the Defendant by Fealty, and the yearly Rent of three Shillings 
and four Pence; but that he did not hold by Suit of Court. This was 
holden to be a Verdict for the Flaintiff ; becauſe the whole of the Title to 
_ diftrain alledged by the Avowant, every Part of which is material in Ac- 
tion of Replevin, is not found. | : „ 
Hob. 72. 38. In an Action of Replevin the Defendant, a Commoner, avowed the 
Pope v. taking of Cattle Damage-teaſant upon the eleventh Day of April in a 
Sklaner. certain Year. The Plaintiff replicd, that Villiams, another Commoner, had 
upon the chirtieth Day of March in the fame Year demiſed his 8 of 

| i 3 | - ommon 
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Common to the Plaintiff, to be holden by him from the twenty-fifth Day 
of the ſaid March for one Year. The Defendant traverſed the Demiſe, 
and Iſſue was joined upon the Traverſe. The Jury found a Demiſe from 
Williams to the Plaintiff, made the twenty-fifth Day of March in the ſame 
Year, by which Millians had demiſed his Right of Common to the Plain- 
tiff for one Year from thence next enſuing. In order to arreſt the Judg- 
ment it was inſiſted, that the Demiſe found is different from that which is 
in Iſſue: But Judgment was given for the Plaintiff : And by the Cour. 
The ſubſtantial Part of the Ifſue, namely, whether the Plaintiff had at the 
Time of taking his Cattle a Right of Common under a Demiſe from Wil- 
liams, is found for him; and the Day of making the Demiſe is not mate- 
rial. The Reporter adds, that, if the Jury had found any other Right of 
Common in the Plaintiff than under a Demiſe from Williams, the Verdict 
would have been bad. „„ Fu : 
39. The Defendant in an Action of Replevin avowed the Taking of Cat- 5 Rep. 78. 
tle Damage-feafant. In Bar of this Avowry the Plaintiff preſcribed for a Gray's Cale. 
Right of Common. Iſſue being joined upon the Preſcription, the Jury | 
found, that the Plaintiff had a Right of Common ; but they likewiſe found, 
that he ought to pay yearly for the ſame a Hen and five Eggs. This was 
holden to be a Verdia for the Plaintiff; for that, as. the Payment is not 
Parcel of the Preſcription, but a collateral Recompence, for which the 
Perſon to whom it is due has a Remedy, it was not neceſſary for the Plain- 
tiff to ſet out, that he was liable to the Payment, his Title to the Right of 
Common being complete without ſetting this out : But it is added, that if 
the Jury had found, that the Plaintiff had a Right of Common upon paying 
a Hen and five Eggs, the Verdict would have been for the Defendant ; be- 
cauſe, as the Payment would then have been Parcel of the Preſcription, 
the Plaintiff would not, in Caſe he had omitted to ſet this out, have ſhewn 


a complete Title to the Right of Common. 


7. In an Action of Treſpaſs. 


40. In an Action of Treſpaſs the Plaintiff declared, for the threſhing and 2 Roll. Abr. 
carrying away of twenty Buſhels of Barley. The Defendant having plead- 703. pl. 18. 
ed Not guilty, the Jury found him guilty of carrying away the Barley, but 

not of threſhing it. "This was holden to be a Verdict for the Plaintiff: 
And by the Court Torts are ſeveral, and the carrying away of the Barley 

was a Tort, for which the Plaintiff is intitled to recover Damages. | 

41. In an Action of Treſpaſs the Plaintiff declared for breaking and en- Cro. Eliz, 
tering his Cloſe. The Defendant having pleaded Not guilty, the Jury 00%, 
found, that the Treſpaſs was committed in the Cloſe, and that one Acre 3 
of the Cloſe was in the Poſſeſſion of the Plaintiff: But they likewiſe found, Jog. pl. is, 
that a larger Part of the Cloſe was in the Poſſeſſion of the Defendant, and 
that a ſtill larger Part thereof was in the Poſſeſſion of F. S. This was 
| holden to be a Verdict for the Plaintiff: And by the Court—As it is found. 
that the Treſpaſs was committed in the Cloſe, and that Part of the Cloſe 

Was in the Poſſeſſion of the Plaintiff, he is intitled to recover Damages. 

432. In an Action of Treſpaſs the Plaintiff declared for breaking his Cro. Ja.662 . 
Cloſe, and for eating his Graſs with divers Cattle, to wit, ' with Horſes, Elſton v. 
Oxen and Cows. The Defendant having pleaded Not guilty, the Jury 2*""***- 
found him guilty of breaking the Cloſe and eating the Graſs with divers 
Beaſts ; and Judgment was given for the Plaintiff, A Writ of Error being 
brought, it was aſſigned for Error, that it is not found, that the Graſs was 

eaten by the Beaſts of any of the Kinds mentioned in the Declaration. The 
Judgment was affirmed : And by the Court The ſubſtantial Part o * 
5 N _ | - ue 


pl. 99. 
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Iſſue, namely, whether the Graſs of the Plaintiff was eaten by divers Cat- 
tle of the Defendant, is found; and it is not material of What Kind the 
Beaſts were. | EE | | | 


Cro. Ja. 134. 43. In an Action of Treſpaſs againſt J. F. and J. N. the Plaintiff de- 


Marler v. 
Ayliff and 


another. 


clared for taking his Gun. The Defendant J. S. pleaded, that the Plaintiff 
made an Aſſault upon A B. with the Gun, and that thereupon he, in order 
to keep the Peace and preſerve the Life of A. B. took the Gun. The 
Defendant J. M. pleaded Not guilty. Iſſues being joined upon both Pleas, 


the Jury found the Iſſue upon the firſt Plea for J. S. But they found J. N. 
guilty. In order to arreſt the Judgment againſt J. M. it was inſiſted, that, 
as the firſt Iſſue is found for J. S. there ought not to be Judgment againſt 


J. NM. Judgment was given againſt bim: And by the Court—As J. N. 


is found guilty, the Court, rather than ſuffer him to avail himſelf of the 


Plea of Juſtification found for F. S. will intend that the taking of the Gun 
by J. N. was at another Time. But it is ſaid, that if J. S. had pleaded a 


Gift of the Gun by the Plaintiff, and F. N. had pleaded Not guilty ; and 


the Iſſue upon the Plea of 7. S. had been found for him, there could not 
have been Judgment againſt F. V. notwithſtanding the Iſſue upon the Plea 


of Not guilty had been found againſt him; becauſe it would then have ap- 


peared to the Court, from the finding of the Iſſue upon the Plea of J. . 


that the Plaintiff had no Cauſe of Action. : 


Bro. Verd. 


: 8. In divers other Actions. 


44. In an Action of Account the Deſendant pleaded, that he had ac- . 


counted before J. S. and J. V. Auditors aſſigned by the Plaintiff, Iſſue 
being joined upon the Plea, the Jury found that the Defendant had ac- 


counted before J. S. only. This was holden to be a Verdict for the De- 


fendant: And by the Court The ſubſtantial Part of the Iſſue, namely, 
whether he had accounted to an Auditor aſſigned by the Plaintiff, is found 


x laſt. 282. 


for him. 8 | | NE | 
45. In an Aſſize of Darrein Preſentment the Demandant alledged, that 
the Avoidance of the Church was by Deprivation of the laſt Incumbent. 


Iſſue being joined upon the Allegation, the Jury found, that the Avoidance 


of the Church was by the Death of the laſt Incumbent. This was holden 


to be a Verdict for the Demandant: And by the Court The Avoidance of 


Noy 93. 
Mollard. 


the Church is the ſubſtantial Part of the Iſſue, the Manner of avoiding be- 


ing only a Circumſtance. 


46. In a Writ of ſecond Deliverance the Plaintiff made Title under a 


| Deed of Feoffinent to A. and B. to his Uſe. The Defendant traverſed, 
that the Deed of Feoffment was to the Uſe of the Plaintiff, and Iſſue was 


joined upon the Traverſe. The Jury found a Deed of Feoffment to A. B. 


and C. tothe Uſe of the Plaintiff. This was holden to be a Verdict for the 


Plaintiff: And by the Court—The ſubſtantial Part of the Iſſue is, whether 


a Deed of Feoffment was made to the Uſe of the Plaintiff, which being 
found, it is no: material whether the Number of the Feoffees was two or 


x Ventr, 32. 
Anon. 


eee. C 5 | | 
47. In a Suit upon a Writ of Prohibition the Plaintiff alledged a Modus. 


The Defendant pleaded, that there is not ſuch a Modus as the Plaintiff has 


alledged. Iſſue being joined upon the Plea, the Jury found a Modus 
different from that alledged by the Plaintiff, and a Conſultation was 
| prayed. It was holden, that a Conſultation ought not to be awarded: 
And by the Court—As the Jury have found, that there is a Modus, the 


Defendant ought not to be ſuffered to ſue in the Spititual Court for Tithes 


9. In 


r od 30 


9. In a criminal Proſecution. 


8. In an Indictment for Murder the Jury, provided they are fatisfied 
the Killing was not of Malice afore-thought, may find the Priſoner guilty 
of Manſlaughter ; for the Killing is the ſubſtantial Part of the lſſue. g | 
49. Ir is ſaid to be uſual, to prefer two Indictments againſt a Perſon Folt. 299. 
guilty of Homicide by Stabbing, one upon the Statute againſt Stabbing, 
and another for Murder, that, in Cafe the Evidence be not ſufficient to 
_ convict the Priſoner of Murder upon the Former Indictment, he may be 
convicted of Manſlaughter upon the latter. 
co. But it is in other Books laid down, that the Perſon indicted upon H. P C. 58. 
the Statute againſt Stabbing may upon this Indictment be found guilty of LES 433. 
Manſlaughter: For that the Killing is the ſubſtantial Part of the Iſſue. e 
5 1. It was charged in an Indictment for Murder, that Mackally the Pri- Rep. 63, 
ſoner did feloniouſſy wound Richard Fell, and that he died of the Wound. 69. Mackal- 
The Jury found, that Mackally did give a Wound to Richard Fell, to- H' Cale. 
ether with the Circumſtances which attended the giving of it, and that ge 
died of the Wound; and they concluded their Verdict in theſe Words, 
lf upon the whole Matter the Court ſhall be of Opinion that the Killing 
« was Murder, then we find Mack#ally guilty of Murder in the Manner it 
« js charged in the Indiftment.” An Exception was taken, that, as the 
Jury had not found that Mackally did felonioufly wound Richard Fell, the 
Court could not adjudge, that the Wounding was felonious. The Excep- 
tion was not allowed: And by the Court—The Jury may in any Caſe find 
the Fact with its Circumſtances, and ſubmit the Law ariſing thereupon to 
the Conſideration of the Court. In the preſent Caſe the Jury have more- 
over virtually found, that the Wounding was felonious; for they ſay, that, 
if upon the whole Matter the Court ſhall be of Opinion that the Killing was 
Murder, then we find Mackally guilty of Murder in the Manner it is 
charged in the Inditment. The Conſequence is, that as the Court have 
adjudged the Killing to be Murder, the Jury have found Mackally guilty 
of Murder in the Manner it is charged in the Indictment ; and it is therein 
charged that the Wounding was felonious. 1 = 
52. In an Information againſt F. S. and F. N. the engroſſing of a thouſand 2 R Il. Abr. 
Quarters of Corn was charged. The Defendants having both pleaded 77. Tl. 48. 
Not guilty, the Jury found that J. S. had engroſſed ſeven hundred Quar- 
ters of Corn, The other Defendant J. V. was found Not guilty. It was 
| holden, that Judgment ſhould be given againſt F. S. becaute the Informa- 
tion is for a Tort, and Torts are ſeveral. | | 


— 


Y) Of a Uerdict where the Tlozds Modo et Forma 
are contained in the Traverſe upon which Jitue 
is joined. FT | 


oy 6 Iſſue be joined upon a Traverſe in which the Words Modo et Forma , Roll. Abr. 

I are contained, ſome Circumſtances, that would not otherwiſe be fo; 708. pl. 53. 

are by theſe Words made material, and muſt be fonnd by the Verdict. 

2. If a Feoffment by Deed be traverſed, and the Words Mods et Forma 1 Inf. 281. 

are contained in the Trayerſe, and the Jury find a Feoffment without D-ed, 
VOLT, | N | tlie 


1 . | 
the Verdict is bad; the Words Modo et Forma being in this Caſe eſſential 
to the Iſſue. | 280 | . „ 
2 Roll. Abr. 3. In an Action of Debt the Plaintiff declared, that the Defendant was 
702. pl. 2. jndebied to him in the Sum of forty Shillings for a Horſe fold, The De- 
fendant pleaded Nil debet Mods et Forma, and Iſſue was joined upon the 
| Plea. The Jury found, that the Defendant was indebted to the Plaintiff 
in the Sum of forty Shillings for two Horſes fold, The Verdict was holden 
to be bad; becauſe the Contract found is different from that upon which 
Ilfſſue is joined. PET 1 hp Eds g 
2 Roll. Abr. 4. In an Action of Replevin the Defendant avowed the Taking as a Diſ- 
709. pl. 61. treis for Rent in Arrear, and made Title in himſelf to diſtrain, by Virtue 
of an abſolute Deviſe from J. S. to him of the Place in which the Diſtreſs 
| was taken, The Plaintiff replied, that J. S. did not deviſe to the Deſen- 
dant Modo et Forma as he has alledged, and Iſſue was joined upon the Re- 
_ plication. The Jury found a Devite from J. S. to the Defendant upon a 
Condition precedent ; and they alſo found, that the Condition was per- 
formed at the Time the Deviſe was pleaded. The Verdict was holden to 
be for the Plaintiff; And by the Court As the Deviſe to the Defendant is 
conditional, and not abſolute, it is not ſuch a Deviſe as he has alledged. 
1 Jon. 224. 5. A Deviſe by J. S. of certain Premiſſes to J. N. in Fee having been 
Rex v. pleaded, the Plaintiff replied, that J. S. did not deviſe Modo et Forma as 
Nudigate. the Defendant has alledged. Ifſue being joined upon the Replication, the 
Jury found, that J. §. deviſed the Premiſſes to A. for a Term of Years, 
with Remainder 10 F. V. in Fee, and that the Term was ſubſiſting. It 
was holden, that, as the Deviſe found is ſubſtantially different from that 
on which the Iſſue is joined, the one being a Deviſe of an Eſtate in Poſ- 
ſeſſion, the other a Deviſe of an Eftate in Remainder, it is not ſuch a De- 
viſe as the Defendant has alledged. _ =; EF | 
6. Upon conſidering the Caſes already cited it will appear, that the Cir- 
cumſtances traverſed by Traverſes in which the Words Meds et Forma wete 
contained were holden to be material, becauſe they were eſſential to the 
Iſſues: From whence it may be fairly inferred, that the Verdict was not in 
any one of the Caſes holden to be bad, meerly becauſe the Words Modo er 
Forma were contained in the Traverſe upon which it was joined ; but be- 
| cauſe the Jury had not found a Circumſtance, which was eſſential to the Iſſue. 
7. It will appear from ſome other Cafes which ſhall be mentioned, that, 
although the Words Mods et Forma are contained in the "Traverſe upon 
which Iſſue is joined, the Materiality of what is traverſed does very ſeldom 
depend upon theie Words. 
b laſt, 281. 8. It is in one Book laid down generally, that, although the Word: 
| Modo et Forma are contained in the Traverſe upon which Iſſue is joined, it 
is not neceſſary, that the Verdict ſhould. find every Circumſtance which is 
traverſed ; for that, if all the material Circumſtances of the Iſſue are found, 
it is not neceſſary that any immaterial Circumſtance ſhould be found. | 
Ibid. 9. If a Man bring a Writ of Entiy in Caſu proviſo upon the Alienation 
| of Tenant in Dower to his Diſheriſon, and alledge an Alienation in Fee ; 
and the Tenant plead, that ſhe did not alienate Modo et Forma, and Iſſue 
be joined upon the Plea, and it be found by the Jury, that the Tenant did 
| alienate in Tail or ſor Life, the Demandant ſhall recover, notwithſtanding 
the Alienation was not ſuch an Alienation as is alledged z becauſe, as the 
ſubſtantia] Part of the Ifſue, namely, whether the Tenant did alienate to 
the Diſheriſon of the Demandant, is fourd, the Manner of alienating is not 
material. | TOE: mY | | | 
_ 1 laſt. 282. 10. In an Action of Treſpaſs the Plaintiff declared for the Taking of his 
Goods upon a Day certain, and at a Place certain. The Defendant plead- 
ed Not guilty Modo et Forma as the Plaintiff has alledged, and Iſſue was 
joined upon the Plea, The Jury found the Defendant guilty upon another 
Day, and at another Place. The Verdict was holden to be good ; becau - | 


CFF 

the ſobſtantial Part of the Iſſue, namely, whether the Goods were taken, 
is found, and neither the Day when, nor the Place where, they were taken 
is material. | | 
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11. Ia an Action of Treſpaſs Duare clauſum fregit the Defendant juſti- Moor 864. 


fied under a Right of Common in the Locus in Quo, from the Day of Pen- 


TnorowW- 


good. 


tecoſt in every Vear to a Day certain in the fame Year. The Plaintiff tra- John@n 
verſed, that the Defendant had a Right of Common Modo er Forma as he, Roll. Abr. 
had alledged, and Iſſue was joined upon the Traverſe, The Jury found, 708. pl. 33. 


that the Defendant had a Right of Common upon the Day of Pentecoſt ins. C- 


every Year, and from the Day next thereunto, until the Day certain in the 
ſame Year mentioned in his Plea. This was holden to be a Verdict for 


. the Defendant ; becauſe the ſubſtantial Part of the Iſſue, namely, Whether 


he had a Right of Common at the Time the Treſpaſs is charged, is tound ; 
and it is not neceſſary, that the Title of the Defendant to the Right of 
Common ſhould in ſuch Caſe be found preciſely as it is ſet out. But it 
was in this Caſe agreed, that if a Man bring an Aſſize of Right of Com- 
mon, it is neceſſary to ſet out a Title thereto, and that this muſt be found 
_ preciſely as it is ſet out; for that the Demandant is not in ſuch Caſe inti- 
tled to recover, unleſs it be found by the Jury, that he has the very Title 
to the Right of Common which is ſet out. | 


12. In an Action of Treſpaſs, the Plaintiff declared for Breaking his Velv. 148. 


Houſe and taking his Goods, The Defendant pleaded, that the Houſe 


Suit of Court, and the yearly Rent of one Pound of Cummin Seed, ard that 
he entered the Houſe and diftrained the Goods for three Tears Rent in 
Arrear. The Plaintiff replied, that the Houſe is holden of F. S. as of his 


Manor of B. abſque hoc that it is holden of the Defendant Modo et For ma 


as he has alledged. Iflue being joined upon the Replication the Jury 
found, that the Houſe is holden of the Defendant, as of his Manor of A. 
by Homage, Fealty, and the yearly Rent of one Pound of Cummin 
Seed, and not otherwiſe. This was holden to be a Verdict for the Defen- 

dant: And by the Court—Notwithſtanding the Verdict does not find the 
Holding to be preciſely as the Defendant has alledged, it finds the ſub- 
ſtantial Part of the Iſſue, that the Houſe is holden of the Defendant; 


which, although it would not have been ſufficient Finding in an Action of 


Replevin, is ſo in the preſent Action, wherein the Defendant is charged as 
2 Wrong - oer. 3 


Goodman v, 
is holden of him, as of his Manor of 4. by Homage, Fealty, Eſcuage, . 


13. The Declaration in an Action upon the Caſe charged the ſpeaking Dyer 56. 
of the following Words, There is a great Neft of Thieves at Pirton, and x he Dx oy 


Sir John Brugis is the Maintainer of them, and he is a firong Thief himſelſ. 


The Defendant traverſed the Speaking of the Words Modo er Forma as the 


Plaintiff has alledged. Ifſue being joined upon the Traverſe, the Jury 
found, that the Defendant ſpoke all the Words charged except the Word 
ſtrong, and aſſeſſed Damages for the Plaintiff. Upon a Motion in Arreft 


of Judgment it was inſiſted, that, as all the Words charged are not found 


to have been ſpoken by the Defendant, the Plaintiff ought not to have 
Judgment : But Judgment was after Deliberation given for the Plaintiff. 


14. In an Action upon the Caſe the Plaintiff charged the ſpeaking of Cro-Ja. 457. 


Stdenharn To 


the following Words, / Sir John Sidenham might have his Way he wuld ,, © 


kill the King. The Defendant traverſed the ſpeaking of the Words I 
el Forma as the Plaintiff has alledged. Ifſue being joined upon the Tra- 
verſe, the Jury found, that the Defendant ſpoke the following Words, / 


think in my Conſcience if Sir John Sidenham might have his Way he weuld_ 


(ill the King. Haughton J. was of Opinion, that, as the fury have found 
other Words as well as thoſe charged, the Verdict is for the Defendant : 
But Montague Ch. J. Croke J. and Doderidge ]. were of Opinion, that, as 
the Words charged ate all found, and the other Words round do not alter 
b 15 X 2 5 the 
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the Senſe or take off the Force of the Words charged, the Verdict is for 
the Plaintiff ; and Judgment was given for him. A Writ of Error bein 
brought in the Exchequer-Chamber, Hobart Ch. J. of the Common Pleas, 


Wynch and Denham were of Opinion, that, as the Manner and Form of 


ſpeaking the Words is traverſed, and they are not found to have been 
Tpoken preciſely as they are charged, the Verdict is for the Defendant : But 
Tanfield Ch. Bar. Warburton, Bromley and Hutton being of a different Opi- 


nion, the Judgment of the Court of King's Bench was athrmed. 


— 


(O Df a Uerditt which does not find the Pat⸗ 


Mar. 97. 


ter in Illue with Certainty. 


1. 1 an AQtion of Ejectment for a Meſſuage, the Jury found the De- 
Juxon v. 
Andrews. 


fendant guilty as to ſo much of the Meſſuage as ſtands upon a certain 
Bank. The Verdict was holden to be bad, becauſe it is Uncertain: And 


by the Court Although a Verdict which finds the Defendant guilty as to 
Part of what is demanded in Ejectment may be good, it can only be fg 
where the Defendant is found guilty as to a certain Part; becauſe, if the 
Verdict do not find ſomething in Certainty, the Court cannot give Judg- 
„ ment; for the Maxim is Oportet quod res certa deducatur in Tudicium. 
2 Roll. Abr. 

694. U. pl. 2. 


2. In an Action of Dower the Tenant pleaded, that the Huſband of the 
Demandant was never ſeized of the Premiſſes of whe ſhe demanded 


Dower. Iſſue being joined upon the Plea, the Jury found, that the Huſ- 


band was ſeized of the Premiſſes, except ſo much thereof as belonged to 


J. S. The Verdict was holden to be bad; becauſe, as it does not appear 


what Part of the Premiſſes did belong to J. S. the Court cannot tell of how 


Cro, Car. | 
521. 


Prince. 


much to give Judgment. 


In an Aſſize the Demand was of an Arrear of a Rent-charge of 


twenty Pounds deviſed to the Demandant. The Jury found, that the 


ew Rent charge was in Arrear for the Term of thirty Years ; but they did not 


find when the Deviſor died. The Verdict was upon a Writ of Error holden 


to be bad; becaule, as the Time of the Deviſor's Death is not found, it 
does not appear at what Time the thirty Years ended, for which the Rent- 


charge is found to be in Arrear. 


Cro. Ia. 653. 4. In an Action of Debt the Plaintiff declared for divers Sums of Mo- 


Treiwell v. 


Micdleton. 


ney, amounting in the whole to forty Pounds. Ifſue being joined upon 
the Plea of Wil debet, the Jury found, that the Defendant was indebted to 


the Plaintiff in the Sum of thirty Pounds, but that the Reſidue of the 


forty Pounds was not due to the Plaintiff, Judgment being given for 


the Plaintiff, it was upon a Writ of Error holden, that, as the Verdid 


does not find in which of the particular Sums the Defendant was indebted 


to the Plaintiff, he ought not to have had Judgment; becauſe, as it is un- 


certain for which of the Sums the Judgment was given, the Defendant 
can never know how to plead the Judgment in Bar, in Caſe another 


Action ſhould be brought for any of the Sums ; and the Judgment was 


' reverſed. 


5. It appears from the Caſes already cited, that the Verdicts therein 
were holden to be bad ; becauſe they were uncertain as to ſomething which 


was material to the Giſt of the Action; and it may be inferred from the 


following Caſes, that if the Thing, as to which a Verdict is uncertain, be 


not 


EEE EEE 
not eſſential to the Iſſue, the Verdict is notwithſtanding ſuch Uncertainty 
00d; - 
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8 6. In an Action of Treſpaſs Quare clauſu ni fregit the Declaration char- Noy 125. 
ged, that the Treſpaſs was committed in a certain Acre of Land, of which Vineſworth 


the Abuttals were ſet forth, Iſſue being joined upon the Plea of Notziar 5. 


zuilty, the Jury found the Defendant guilty of a Treſpaſs in one Half of 
the Acre, and aſſeſſed Damages for the Plaintiff: But they did not find in 
which Half the Treſpaſs was committed. The Verdict was holden to be 
certain enough: And by the Court—As Damages are to be recovered in 
this Action and not the Land itſelf, the Plaintiff may recover Damages for 


a Treſpaſs in one Half of the Acre, and it is not material in which Half it 


was committed. 


7. In an Aa 


97+ 


on of Debt upon the 1 Ja. 1. c. 22. for felling Oaks at a1 Keb. 83s. 


Time prohibited, Not guilty was pleaded, and Ifſue was joined upon N 
the Plea. The Jury found, that the Defendant had felled ten Oaks, and mo cles 


that the Value of each was fix Shillings and eight Pence. Upon a Motion 
in Arreſt of Judgment it was inſiſted, that the Verdict is bad; becauſe 


the Jury have not added the Sums together and found a preciſe Sum. 


The Verdict was holden to be good: And by the Court—lf the Defen- 
dant had pleaded Nil debet the Verdict would have been bad, for want of 
having found a preciſe Sum to be due: But it is not neceſſary, that a pre- 

ciſe Sum ſhould be found to be due, where the Plea in an Action of Debt 
is Not guilty. 3 | 


8. An Indictment was found againft a Perſon, ſor exerciſing a Trade 12Mod.g61, 


unlawfully for the Space of three Mlonths, to wit, from a Day certain to 


a Day certain, Iſſue being joined upon the Plea of Not guilty, the De- 
fendant was found Guilty as to one Month without ſaying which, and Not 
guilty as to the two other Months. Upon a Motion in Arreſt of Judg- 
ment it was inſiſted, that, as it does not appear for which of the three 
Months the Defendant is found guilty, he cannot plead a Conviction upon 
this Indictment in Bar of a ſecond for the ſame Offence. The Verdict was 


Anon. 


holden to be certain enough: And by the Court If a fecond Indictment 


| ſhould be found againſt the Defendant, he may plead a Conviction upon 
the firſt Indictment for one Month, and traverſe his having been guilty any 
other Month, + | 


(R) Ot a Uerdift which does not find the Mat⸗ 


ter in Jſſue erpefslp. 


1. THE Matter in Iſſue was, whether J. S. had reſigned a certain Be- Noy 147. 
nefice to a certain Biſhop. The Jury ſound an inſtrument under Smith v. 


the Seal of the Biſhop, upon which there was an Indorſement, that J. S. 
had reſigned the Benefice to the Biſhop, and that he had accepted the Re- 

ſignation. The Verdict was holden to be bad; becauſe it does not find 
expreſsly that J. S. had reſigned the Benehce. _ 


OZVES. 


2. An Eſtate having been granted by Copy of Court Roll to three Per- 2 Roll. Abr. 
ſons for their Lives, the Matter in Iſſue was, whether a Heriot was by the 693. S. pl. 1, 


Cuſtom of the Manor due upon the Death of one of the three Perſons. 
The Jury found, that the Cuſtom af the Manor did not warrant the 


granting of an Eſtate for three Lives. The Verdi was holden to be 


bad; becauſe it does only find argumentatisely, that a Heriot onght not 
0 „ 1 to 
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to be paid; whereas it is the Duty of the Jury to find the Matter in Iſſue 
expreſsly. . * „ 
2 Rol Abr. . If the Matter in Iſſue be, whether an Eſtate may by the Cuſtom of a 
693 S. pl. 2. Manor be granted by Copy of Court Roll for two Lives, and the Jury find, 

that an Eſtate may by the Cuflom of the Manor be granted for three 

Lives, the Verdict is bad; becauſe it is only argumentative to ſay, that, 

in as much as a greater Eſtate may by the Cuſtom of the Manor be grant- 
| ed, a leſſer one may. | „„ 15 55 
2 Roll. Abr. 4. In an Action of Aſumpſit the Plaintiff declared, that the Defendant 
655. pl. 6. in Conſideration of four Pence promiſed to give the Plaintiff forty Pounds. 
| Wfve being joined upon the Plea of Non Afſumpfit, the Jury found a ſpecial 
Verdict in theite Words, © If the Law will, that the Jury ſhall give Da- 
mages tothe Amount of forty Pounds, then they aſſeſs Damages to 
that Amount: But if the Law will, that the Jury may give Damages as 
they pleaſe, then they atſeſs Damages to the Amount of three Pounds 
„and no more.” The Verdict was holden to be bad; becaule the Jury 
have not aſſeſſed any Damages expreſsly. | 


5 


Co. Car. 5. If the Matter in Iſſue be, whether a Thing is fraudulent, the Court 

550. will neyer conclude that it is fo, however ſtrong the Circumſtances of 

4 jg = WFraud found by the Jury are * 
Ee 6. In an Action of Trover the Court will never intend, that the De- 


2 Mod. 244 fendant is guilty of a Converſion, unleſs it be expreſsly found that he is, 


= leben, however ſtrongly the Circumſtances found by the Jury do tend to ſhew 
10 Rep. 57. hat he is guilty | | | | 


12 8lod. 628. 7. The Court will never intend, from any Evidence or Circumſtances | 
Rez v. found by the Jury, that the Defendant in an Indictment is guilty of the 
Plummer. Offence therein charged, unleſs the Jury do expreſsly find him guilty, 


— a —— = 
N - — s - 


1 Uerdit which finds a Patter in a Fo- 
| FV 


Bro. Attaint. 1. JF the Venue in an Action for a tranſitory Treſpaſs be laid in the 
pl. 104. I County of A, a Jury of the County of A. may find a Verdict in the 
Action; notwithſtanding it appear in Evidence, that the Treſpaſs was 
committed in the County of B. But it is added, that they are not bound 


* 


to find a Verdict. „„ ws | 
6 Rep. 47. 2. The latter Part of the Doctrine of this Book is in another Book ex- 
Powdale's preſsly denied to be Law; and it is in the latter laid down, that, although 
Cale. a Venue muſt in every Action be laid in ſome Place, the Place is not ma- 
terial in an AQtion for a tranſitory Treſpaſs; and that the Jury of the 
County where the Venue in an Action for ſuch Treſpaſs is laid are hound, 
under the Penalty of an Attaint, to find the Defendant guilty, although _ 
ö appear in Evidence, that the Treſpaſs was committed in another 

| ounty, _ „ | | 5 

Ibid. 3. In an AQtion of Debt againſt an Executor he pleaded Plene Admini- 
firavit, The Plaintiff replied, that the Executor had Aﬀets at Exeter in 
the County of Devon. Iſſue being joined upon the Replication, the Jury 
found, that the Defendant had Aﬀets in Ireland This was holden to be a 
Verdict for the Plaintiff: And by the Court—It is uſual for Merchants to 
have great Part of their Goods in foreign Parts, and God forbid, that ſuch 

_ Goods ſhould not be liable to their Debts in England, | 
5 4. It 


v. E X Df T = 
4. It is in the general true, that the Jury ought to find every local Mat- Bro. Verd. 
ter in its proper County. | EIS 
N | £88. M. pl. 1. 


5. But if an Action be brought for a local Matter in the County of A.. 5 | 
and the Defendant, by pleading a Releaſe in the County of B. make it ne Fen Wet 
_ ceſſary to try the Iſſue concerning the Validity of the Releaſe in the County cate, 

of B. the Jury of the County of B. may aſſeſs Damages for the local Mat- Bro. Da- 


ter in the County of 4. It being a Maxim of Law, that j concedurtur mage. pl. 33. 
ES pl.. 103. 


fer obliquum que non conceduntur per directum. Bro, Trial, 
| ty En pl. 118. 2 Roll. Abr. 657. pl. 1. 


6. If in an Action brought in the County of A. the general Iſſue be 
pleaded, the Jury of the County of A. may find a local Matter in any 
other County, provided the Matter be incidental to the Iſſue joined in the 


County of A. | | „ 3 | 
In an Action of Debt upon the Statute againit bargaining for pre- 2 Roll. Abr. 


tended Titles, the Bargain was alledged to have been made in the County 688. Pike v. 

of Norfolk ; but the Land bargained for was in the County of Suffolk. ; Wes 233. 
The Defendant pleaded Nil deber, and Iſſue was joined upon the Plea. It Ps 

was holden, that the Jury of the County of Norfe/4, who tried the Iſſue, 

might find the Value of the Land; becaule the Value thereof is incidental 

to the Iſſue. . | | | 

38. If in an Action of Debt brought in the County of A. againſt an Heirs Rep. 47, 
he pleaded Riens per Deſcent, ard Iſſue be joined upon the Plea, the Jury Powdaie's 
may find Aﬀſets per Deſcent in any County; becauſe the Heir is anſwerable Cale. 

for all Aſſets per Deſcent. 5 „ . 

9. In an Action of Detinue for a Releaſe made in the County of 4. the Bro. Da- 
Plaintiff alledged, that by Reaſon of the Detention of the Releaſe he loſt 3 pl. 87. 
Lands in the County of B. The Detendant p'eaded Non Delinet, and Iſſue Ne - 

was joined upon the Plea, It was hoiden, that the Jury of the Countv 
of A. who tried the Iſſue, might aſſeſs Damages to the Value of the Land: 
And by the Court—As the Loſs of the Land is laid in Aggravation of Da- 
mages, it is incidental to the Iſſue. | | | 
| 10. There ſcems to be good Reaſon, that the Jury, who try an Iſſue, , Roll. Abr. 
ſhould in every Caſe aſſeſs Damages for a Matter in a foreign County, which 688. L pl. 3. 
is laid in Aggravation of Damages, notwithſtanding the Matter be local; Lo 
otherwiſe a Writ muſt go to a Jury of the foreign County to inquire of the 
Damages in that County, which would not be ſo proper; becauſe a Jury 
are not liable to an Attaint, for a falſe Verdict upon a Writ to inquire of 
Damages. fe VVV Phy | 
11. If an Action be brought in an inferior Court, the Jury, by whom 
an Iſſue in the Action is tried, may find any Matter incidental to the Iſſue; 
although it ariſe out of the Juriſdiction of the Court. | 
12. An Action of Debt being brought in an inferior Court againſt J. S. Cro. Ja. $04. 
as Heir to J. N. The Defendant pleaded rens per Deſcent, and liſue was Bourn v. 
joined upon the Plea. The Jury found Aſſets out of the Juriſdiction of 
the Court, and the Plaintiff had Judgment. A Writ of Eiror being 
brought, it was aſſigned for Error, that the Jury had no Power to find 
Aſſets out of the Juriſdiction of the inferior Court. The Judgment was 
affirmed: And by the Court—As the Matter found out of the Jus iſdiction 
of the inferior Court is incidental to the Iſſue, the Verdict is good. 
13. In an Action upon the Caſe for Words, brought in an inferior Court, Cro. Car. 
the Plaintiff alledged, that by Reaſon of the ſpeaking of the Words he «70. 
loſt Cuſtomers at a Place out of the urifdition of the Court. The De- Meland 2. 
fendant having pleaded Not guilty, the;Jury found a Verdict for the Lckwell. 
| Plaintiff, and aſſeſſed Damages to the Amount of a hundred Marks; and 
Judgment was given for the Plaintiff, A Writ of Error being brought, 
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314 „% R JT; C- To | | | 
it was aſſigned for Error, that the Jury have aſſeſſed Damages for a Mat- 
ter ariſing out of the Juriſdiction of the Court, which it was ſaid they had 
no Power to do. The Judgment was affirmed : And by the Court—The 

Jury, by whom an Ifſve is tried in an inferior Court, cannot find an origi- 

nal Matter, unleſs the ſame aroſe within the Juriſdicton of the Court: But 

the Verdict is in the preſent Caſe good; becauſe the Matter alledged out 

of the Juriſdiction of the Court, which is laid in Aggravation of Da- 
mages, is not an original Matter, but incidental to the Iſſue. 


> ba 4 he 14. It is a Rule of Law, that a Jury cannot find a Perfon indicted for 
(les an Offence guilty, in any other County than that wherein the Offence was 


_ Caſe, . 
7 committed; it being a Maxim of Law, that Ubi quis delinguit ibi punietur. 


H. P. C. 69. 15. But if J. F. who has ſlolen Goods in the County of A. carry them 
1 Hawk. 89 into the County of B. he may be found guilty of Larceny in the County 
of B. for, as the legal Poſſeſſion as well as the Property of the Goods 
ſtolen does, notwithſtanding the felonious taking, continue in the Perſon 
from whom they were taken, every Moment's Continuance of the illegal 
Poſſeſſion obtained by the Thief is as much a felonious taking, as the firſt 
taking was; and conſequently he does, by continuing the illegal Poſſeſ- 
ſion of the Goods in the County of B. become guilty of Larceny in that 
County. * 


(T1) Df a Cerditt which is contrary to a 
Patter of Becow. © | 


Bro. Verd. 1. VERY Verdict, ſo far as it is contrary to a Matter of Record, is 


pl: 96. bad; becauſe more Credit is due to the Record than to the 
3 Verdict | 5 . „„ OD | 
_ Ibid, 2. If the Jury find any Thing contrary to what one of the Parties to 
the Action has confeſſed, the Verdict is as to ſo much bad; becauſe it is 
| a Finding contrary to a Matter of Record. | 
2 20 3. Toa Writ of Scire Facias brought againſt J. S. as Heir to his Fa- 
rawley's 


Caſe, ther, upon a Recognizance entered into by his Father, he pleaded Riens 
there cited. per Deſcent, Iſſue being joined upon the Plea, the Jury found, that J. S. 
1 Rofl. Rep. had Land by Deſcent as Heir to his Father; and the Plaintiff had Execu- 
473. tion of the Land. An Action of EjeQment being afterwards brought by 
F.. in order to recover the Poſſeſſion of the ſame Land, the Jury found, 
that the Land did not deſcend to F. S. as Heir to his Father; but that it 
came to him as Donee in Tail upon the Death of his Father. The Verdict 
was holden to be bad; becauſe it is contrary to the Verdict in the Action 
upon the Writ cf Scire Facias ; it being thereby found, that the Land did 
deſcend to J. F. as Heir to his Father. „ | 
1 Roll. Rep. 4. It is in one Bock laid down generally, that, if a Verdict have been 
443 Crawley found againſt a Tenant in Tail, no one of the Iſſue in Tail can falſify the 
v. Morton, Verdict. b | WEE | . | 


Ld: Raym, 5. But in another Book it is ſaid, That, although no one of the Iſſne in 
1050. Trevi. Tail can falſify a Verdict, which has been found againſt a Tenant in Tail, 
directly, he may do it obliquely ; as by hewing, that the Tenant in Tail 

did not give a material Thing in Evidence, which it is in his Power 


. 


ban . Law 
2ENCE, 


to give. 


- , P . 2 
— % m7 
” 


* 
n 


. E 86 16 20 315 
6. If a Venire Facias de Nowo have been awarded, the firſt Verdict, not- Cro. Ja. 625. 
| withſtanding it be continued upon the Record, is a Nullity ; and conſe- Eansley 2. 
quently the ſecond Verdict is not bad, although it be contrary to the firſt, ain. 
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(6) Of a Uerdit which is contrary to a 
Patter of Cloppel, 


1. JT is more proper to plead a Matter of Eſtoppel, than to give it in 1 loft. 227. 

Evidence; becauſe, when the Matter of Eſtoppel is pleaded, the 
judgment of the Court may be had thereupon without going to Trial. 5 
2. But a Matter of Eſtoppel may be given in Evidence; and if ſuch : Iaſt. 227. 
Matter be given in Evidence, and the Jury hnd contrary thereto, the Ver-Dyer 171. 
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dict is bad. | | | 2 Rep. 4. 
ZE | Cro, Eliz. 
: hs 140. 1 Leon. 206. 
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3. If J. S. after having by Indenture demifed certain Premiſſes for aCro.Car. 110. 
Term of Years, do during the Term bring an Action of Ejectment for the Iſcham v. 
Recovery of the Poſſeſſion of the Premiſſes, and the Indenture he given in 8 B. 
Evidence, and the Juty find contrary thereto, the Verdict is bad; becauſe b. 
it is contrary to a Matter of Eſtoppel: For the Jury ought in ſuch Caſe 
cither to find for the Detendant, or to find the Matter ſpecially. 


— | 5 


(W) Df a QUerdit which is contrary to ſome- 
thing that is confefled, oz not denied, in the 
Pleadings. 


1. IF the Jury find one Thing contrary to ſome other Thing, that is con- pyer 147. 
I feſſed, or not denied, in the Pleadings, the Verdict is as to ſo much 2 Rep. 4. 
bad ; becauſe the Jury had nothing to do with that which is confeſſed, or Cro. Eliz. 
not denied, in the Pleadings. 1 5 * 1 

: f 6 „591. N. pl. i. 
2. The Tenant in an Action of Dower pleaded, that the Huſband of, Roll. Abr. 
the Demandant did not die ſeiſed of the Eſtate of which ſhe demanded 691. R. pl.z. 
Dower, and Iſſue was joined upon the Plea. The Jury found, that the 
Huſband died ſeiſed; but they likewiſe found, that the. Eſtate was not 
liable to Dower. The latter Part of the Verdict was holden tobe bad; 
becauſe the Plea, which does not deny the Liability of the Eſtate to Dower, 
does virtually conſeſs it. | Se | | 
3. If the Defendant in an Action of Waſte, wherein the Waſte is charged, Roll. Rep. 
in a Place called 4. plead, that there is no ſuch Place as A. and Iſſue be 691. R. pl. 3. 
joined upon the Plea, and it be found againſt him, the Jury have no 
Power to enquire whether the Waſte were committed; becauſe the Com- 
miſſion of the Waſte is not denied in the Plea. 
4. An Action of Debt being brought upon a Bond, with Condition , Roll. Abr. 
to perform an Award to be made by J. S. the Defendant pleaded, that 650, pl. 1s. 
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2 Lill. Abr. | „ | 5 
797 I. T7 want of having ſet out the Writ, which would be bad upon 


3 309. intended, that ſuch Writ was proved to be good, 


s 3. If it be not alledged in the Declaration in an Action of Treſpaſs, that : 
Salk. 662. the Treſpaſs charged was commitzed upon a Day certain, the Declaration 


8. C. 8 Mod. is bad upon Demurrer. 
287. S. C. 


316 „ J 8 
F. S. did not make the Award alledged by the Plaintiff, The Plaintiff re. 
plied, that J. S. did make the Award; and Ifſue was joined upon the Re- 
plication. The Jury found, that J. S. did make the Award; but they found 
likewiſe a Matter in Avoidance thereof. The latter Part of the Verdict 
was holden to be bad: And by the Court—The Award, as the Ifſue is 
only whether J. S. did make it, ſhall be taken to be good, unleſs it appear 
upon the Face thereof to be bad ; and, as the Defendant could not have _ 
rejoined any Matter in Avoidance of the Award, becauſe this would have 
| been a Departure, the Jury had no Power to find ſuch Matter. - 

Jenk. 102. 5. In an Action of Debt againſt an Heir, upon the Bond of his Fa- 
Molineux's ther, the Defendant pleaded, that he had nothing by Deſcent except twenty 
Caſe. Acres of Land in A. The Plaintiff replied, that beſides the twenty Acres 
in A. he had forty Acres of Land by Deſcent in B. The Defendant re- 
joined, that he had not forty Acres of Land by Deſcent in B. and the Iſſue 

joined upon the Rejoinder was found for him. It was holden, that 
the Plaintiff ſhould have Judgment, notwithſtanding the Verdict for the 
| Defendant : And by the Court As the Defendant has confeſſed the having 
of twenty Acres of Land by Deſcent, the Plaintiff has a Right to Judg- 
ment as to theſe. 5 : 5 | 55 
2 Nod. 3. 6. In an Action of Replevin the Defendant alledged, that the Plaintiff 
Wilcox v. held of him by the yearly Rent of twelve Shillings, and a Heriot upon 
Scipwith. every Alienation ; and he avowed the Taking for a Heriot. The Plain- 
tiff traverſed, that a Heriot was due upon every Alienation, and Ifſue was 
joined upon the Traverſe. The Jury found, that the Holding was by the 
yearly Rent of three Shillings, and a Heriot upon every Alienation. Upon 

a Motion in Arreſt of Judgment it was inſiſted, that the Defendant ought 
not to have Judgment; becauſe the Tenure found is different from that 

alledged. Judgment was given for the Defendant : And by the Court—Ir 
is alledged in the dare that the Plaintiff held of the Defendant by 
the yearly Rent of twelve Shillings, and Heriot upon every Alienation; and 

it is a Rule of Law, that whatever is well alledged in the Pleadings, and 

not denied, ſhall be taken to be as alledged, notwithſtanding the Jury 

find contrary thereto. | 5 


) What Omiſſion in the Pleadings is cured 
| bp a Uerdift, „„ 


a Demurrer, is cured by a Verdict; for the Court will, in ſup- 
port of the Verdict, intend it to have been proved at the Trial, that there 


Ibid. Was a Writ. | 


eich appears upon the Farce thereof ta be bad. is ſet 
out, the Badneſs of the Writ is not cured by a Verdict; for it can never be 


4. But 


| "VE RR Y *1-@ © ne 317 
4. But the Omiſſion of ſuch Allegation is cured by a Verdict; for, as the Carth. 389. 
Day is not material in an Action of Treſpaſs, the Court will in Support of N v. 
the Verdict intend, that the Treſpaſs was proved to have been committed g. 8. 


upon a Day antecedent to the Commencement of the Action. 5 Mod. 287. 


©. If a defective Title be ſet out in the Pleadings, the Defect is cured Plowd. 202, 
by a Verdict; for the Court will in Support of the Verdict intend, that it Salk. 368. 
was ſupplied by Evidence: But if a bad Title be ſet out in the Pleadings, 
the Badneſs is not cured by a Verdict; for the Court will never intend, 
that a Title, which is apparently bad, was proved to be good. | 
6. In an Action of Aſumpfit upon a Bill of Exchange there was a Ver- Carth. 130. 
dict for the Plaintiff, and Judgment was given for him. A Writ of Error Brunetti v. 
being brought, it was aſſigned for Error, that it is not alledged in the De- in. 
claration, that the Plaintiff did pay the Money due upon the Bill to the 
laſt Indorſee ; and that, as this is not alledged, the Plaintiff ought not to 
recover; becauſe the Defendant, unleſs the Money were paid to the laſt 
Indorſee, is liable to an Action for it. The Judgment was affirmed: And 
by the Court—Aſﬀter a Verdict it ſhall be intended, that the Money was 
| proved to have been paid to the laſt Indorſee, It is alledged, that the 
Money was paid upon Account of the Defendant, which it cannot have 
been, unleſs it was paid to the laſt Indorſee. 


7. In an Action of Covenant the Breach aſſigned was, that the Defendant Hutt. 4. 
t Lightfoot v. 


Brightman. 


did not offer to grant an Advowſon to the Plaintiff, before he granted 1 
to FJ. S. The Defendant pleaded, that he did not grant the Advowſon to 
1 S. and Iſſue was joined upon the Plea, A Verdict being found for the 
Plaintiff, it was in Arreſt of Judgment inſiſted, that it is not alledged, that 
the Defendant granted the Ad vowſon to J. S. by Deed, and conſequently, 
as no Grant of an Advowſon except it be by Deed is good, there is not a 
Breach of Covenant aſſigned. Judgment was given for the Plaintiff: And 
by the Court—lt ſhall, in Support of the Verdict be intended, that a Grant 
to J. S. by Deed was proved. | g | 
8. In another Book, wherein this Caſe is cited, it is ſaid, that, as no 10Mod.zor. 
Grant of an Advowſon except it be by Deed is good, it is to be preſumed, Muſton v. 
that the Jury would not have found a Verdict tor the Plaintiff, unleſs a **<*n- 


Grant to J. S. by Deed had been proved. | 5 
9. The Omiſſion of alledging a Matter in the Pleadings, which is 
eſſential to the Action, is never cured by a Verdict; becauſe every ſuch 
I, it being traverſable, muſt be alledged, that it way be put in 
Iſſue. „ | 
10. If the Declaration in an Action of Treſpaſs, brought by a Mafter 1Bulſtr. 163. 
for the beating of his Servant, do not charge, that by Reaſon of the beating Anon. 
the Plaintiff loft the Service of his Servant, the Omiſſion is not cured by a 
Verdict; the Loſs of Service being the Giſt of the Action. 
* 11, The Declaration in an Action of Treſpaſs, brought for keeping a Salk. 662. 
Bull accyſtomed to run at Perſons, did not charge, that the Defendant Buxendin v. 
knew the Bull was accuſtomed to run at Perſons. It was holden, that the A 102 
Omiſſion is not cured by a Verdict; becauſe it is an Omiſſion of that : 
which is the Giſt of the Action. As it was not moreover neceſſary for the 
 PlaintifF to prove, that the Defendant knew the Bull was accuſtomed to 
run at Perſons, it not being alledged, the Court cannot intend, that this 
was proved, e n 


(*) What 
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(Y) What Miſtake, o: Omilon, in the Copy of 
the Jflue delivered is cured by a Uerditt, 


1 Barn. 338. 1. IN the firſt Count, in the Copy of the Iſſue delivered in an AQion of 
Johns v. Aſſumpſit, inſtead of its being alledged, that the Defendant was in- 


Smith.  qebted to the Plaintiff, it was alledged, that the Plaintiff was indebted to 
the Plaintiff, The other Counts were right, and the Miſtake in the firſt 

Count was corrected in the Record of Ni Prius: But it was done with- 

out Leave of the Court. A Motion being made to ſet aſide the Verdict ob- 

tained by the Plaintiff, on Account of the Variance betwixt the Copy of 

the Iſſue delivered and the Record of Viſi Prius, it was holden, that, as the 


Variance is not in a Thing material to the Iſſue, the Verdict is good. 


NMS. Rep. 2, Upon a Rule to ſhew Cauſe, why the Verdict obtained by the Plaintiff 
Mather v. ſhould not be ſet aſide, it appeared, that, in the Recital of the Writ in the 


Dy. Copy of the Iſſue delivered, the Defendant, whoſe Name was John, was 
in K 3 called James; that in other Parts of the Copy of the Iſſue delivered he was 
called John; and that no Defence was made at the Trial. The Rule was 
diſcharged: And by the Court The Variance in this Cafe is fo immate- 

rial, that no Advantage can be taken thereof after a Verdict. 


1 4 Barn. 8. 3. Theſe Words, Et predidus Querens fimiliter, were inſerted io the 


Scrimſhaw Copy of the Iſſue delivered, in the Room of the Words, Er prædictus De- 


v. Proctor. fendens fimiliter. The Verdict was holden to be bad. 


x Barn. 333. 4. In the Copy of the Iſſue delivered the Name of the Defendant was 
Thompſon inſerted, inſtead of that of the Plaintiff, in the joining of Iſſue ; but in the 


. Simmons. Record of Nift Prius the Plaintiff's Name was inſerted. A Motion was 


made to ſet aſide the Verdict obtained by the Plaintiff, on Account of 
the Variance betwixt the Copy of the Iſſue delivered and the Record of 
Nifs Prius. The Verdict was holden to be good; becauſe it was general, 
and there was another Iſſue which was well joined. 


x Barn. 334. 5: Theſe Words, and the ſaid Plaintiff likewiſe, were omitted in the 


Rye v. Copy of the Iſſue delivered. The Plaintiff obtained a Verdict: But as the 

Croſſman. Defendant relied upon the Materialty of the Omiſſion, and made no Defence 
at the Trial, a Rule was granted to ſhew Cauſe, why the Verdict ſhould 
not be ſet aſide. Upon ſhewing Cauſe it was inſiſted, that the Record of 
Nift Prius is right, and that the Iſſue is amendable after a Verdict. The 
Rule was made abſolute: And by the Court This is a material Vari- 
ance, and, as the Defendant relied upon it, and did not make any Defence 
at the Trial, it it fatal. GOD 1 | 

a Para. 333. 6. In an Action, brought by the Indorſee of a Promiſſory Note againſt 

Wreatheock an Indorſor, the Name of the Indorſor was omitted in the Copy of the Iſ- 

v. Biogham, fue delivered, which was in theſe Words, he the ſaid indorſed, inſtead of 
theſe Words, he the ſaid J. S. indorſed : But the Indorſor's Name was in- 
ſerted in the Record of Nif Prius, The Plaintiff obtained a Verdict: But, 
as the Defendant relied upon the Materiality of the Variance, and did not 
make any Defence at the Trial, the Verdict was ſet alide, | 


„ Darn. 331. 7. Theſe Words, and the ſaid Plaintiff likewiſe, were omitted in the 


 Grazew, Copy of the Iſſue delivered: But they were inſerted in the Record of Ni/s 


CLE. Prius. Upon ſhewing Cauſe to a Rule, for ſetting aſide the Verdict ob- 
tained by the Plaintiff, it appeared, that one of the Counſel for the Defen- 
dant did at the Trial object to the Sufficiency of the Plaintiff's Evidence. 
This, although no Witneſs for the Plaintiff was croſs examined, and although 
ro Witneſs was called for the Defendant, was holden to be ſuch a Making 
of Defence at the Trial, as did cure the Omiſſion, VV 


n 2 30 


(2) Df divers Things, which did not fall pꝛo⸗ 
perly under any of the fozegoing Þeads. 


1. F\HE Queſtion was, whether a Verdict, which found a Deed in Freem. 529. 
hec werba, did find all that was recited in the Deed. It was Blackmore 
holden that it did not. And by the Court—If it ſhould be holden, that?- Cumber- 
a Verdict, which finds a Deed in in bæc werba, does find all' that is re· ſo . 
cited in the Deed, the Jury, who are ſworn to find the Truth, would 
| whenever there is a falſe Recital in a Deed find a Falſity. It has been ob- 
ſerved, that if a Deed of Bargain and Sale, wherein the Conſideration 
Money is recited to have been paid, be found, it is found that the _ 
is paid: But the Obſervation does not apply, it not being in ſuch Cafe 
found, that the Conſideration Money is paid: Nor is it neceſſary, that 
this ſhould be found; for, if any Sum of Money be mentioned in a Deed 
of Bargain and Sale as the Conſideration, the Deed is good, although the 
Money have not been paid. | | 
2. The Pannel of the Jury, who were to try an Indictment againſt Wil. 1 Bainird., 
lis, was by Miſtake annexed to the Diftringas upon an Indictment for the 108. 
fame Offence againſt Brown; and the Pannel of the jury, who were to — arg 3 
try an Indictment againſt Brown, was by Miſtake annexed to the Diſiringas yg; gwn, 
upon an Indictment for the ſame Offence againſt ///i//is. The Verdicts Cro. Ja. 396. 
found in both Caſes were holden to be bad; becauſe they were found by 
Juries, who had not Authority to try the Indictments. 

3. It is in the general true, that if the Jury do not, where Damages or ˖ 
Coſts ought to be aſſeſſed, aſſeſs either, or both, as the Caſe may require,“ 59 
the Verdict is bald. | | 
4. In an Action of Annuity the Jury found, that ſo much of the Annuity: Lill. Abr. 

as the Plaintiff claimed was in Arrear : But they did not aſſeſs either Da-79* 
mages or Coſts. The Verdict was holden to be defective: And it was 
likewiſe holden, that the Defect could not be made good, by awarding a 
Wric of Enquiry to aſcertain the Damages and Coſts. But if in a Caſe, 
wherein Damages or Coſts, or both, ought to be aſſeſſed, the Jury omit to 
aſſeſs either, or both, as the Caſe may require, it is in the Power of the 
Plaintiff to make the Verdict good, by releaſing the Damages or Colts, or 


both. | 
5. The Declaration in an Action of 'Treſpaſs charged the ſelling of the Str. 87;. 


Plaintiff's Goods. The Defendant pleaded, that the Goods, which he _ ” 
had diſtrained for Rent in Arrear, were purſuant to the Direction of the“ | 
2 W. & M. c. 5. appraiſed by two Perſons ſworn by the Headborough; EE 
and that the Surplus of the Money for which they were ſold was, after de- 
ducting the Rent and Charges of the Diſtreſs, left in the Hands of the Con- 
ſtable. The Plaintiff replied De injuria ſua propria abſque tali Cauſa. 

Iſſue being joined upon the Replication, a Verdict was found for the De- 

fendant. The Verdict was ſet afide ; a Verdict was ordered to be entered 
for the Plaintiff; and a Writ of Enquiry was awarded for aſcertaining” the 
Damages: And by the Court—The preſent Verdict ought not to itand ; 
becauſe it appears from the Defendant's own ſhewing, that the ſelling of 
the Goods is not juſtifiable ; for, as the Conſtable was preſent, the Head- 
borough had no Power to adminiſter the Oath to the two Appraiſers. 

6. In an Action of Replevin, the Defendant avowed the taking of the Cro ja 47;. 

Goods, for the Sum of thirty-ſix Pounds in Arrear for Rent. The Plaintiff, 2 188 
as to twelve Pounds Parcel of the thirty- ſix Pounds, pleaded Payment; and oy 


as to the Reſidue he pleaded, that it was not in Arrear. Iſſue being joined 
5 - upon 
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upon both Pleas, the firſt Iſſue was found for the Plaintiff, the ſecond for 
the Defendant. Judgment was given for the Defendant: And by the 


Court—If one Iſſue in an Action of Replevin be found for the Defendant, 


2 Lev. 264. 
Rev. 
Hunter. 


he is intitled to a Return of the Goods; and conſequently, the F inding 
of another Iſſue for the Plaintiff is nugatory. ES 

7. In an Indictment upon the Statute againſt Stabbing, tried at the Old 
Bailey, the Jury found a Special Verdict, in which the Queſtion ſubmitted 
to the Court was, whether the Priſoner was ouſted of the Benefit of the 
Clergy. The Verdict being by the Command of the King referred to the 


Judges, it was argued before them at Serjeants Inn. Six of the Judges 
were of Opinion, that the Priſoner was ouſted of the Benefit of the Clergy; 


but the other five were of a contrary Opinion ; and the Recorder was like- 


| wiſe of Opinion, that the Priſoner was not ouſted of the Benefit of the 


Clergy. The King being himſelf of the ſame Opinion, the Priſoner bad 


the Benefit of the Clergy. = 
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VIS NE or VENUE. 


() Menne, wart. 

(B) In what Caſes Uenue is neceſſary. 

(C) How the Mant of a Uenue may be aided. 

(D) What deemed a pzoper Laying of the Uenue. 
(E) From whence the Uenue thall tome. 
(F) Jn what Caſes Uenue may be changed, 
herein, 


1. When the Motion for changing the Venue muſt be 
made. N - "4 
2. The Certainty required in the Affidavit on which the 


Motion is made. 
3. Caſes in which the Venue cannot be changed. 


(A) Uenue, what, 
| whence a jury are to come for the Trial of Cauſes, which is 


= enera!ly ſome neighbouring Place, Locus quem Vicini habitant, 
| from whence it is called Vicinetum or Venue. 


1. T HE Venue, in Latin Vicinetum or Viſnetum, is the Place from 


(B) In what Caſes Uenue is neceſſary. 


1, INH E mol general Rules reſpecting the Neceſſity of a Venue are 
I That a Venue is neceſſary in all Caſes where the Matter is traverſ- 

able, or where it affects the Right of the Action; where it merely regards 
the Perſon, or concerns Damages only, there a Venue is not neceſſary. But 
theſe Rules will be better underſtood by Conſideration of the following 
Caſes. Eu, | | | | 

2. In an Action on the Caſe the Defendant pleaded in Abatement, that the 2 La. Raym. 
Plaintiff was an Alien Enemy, and laid no Venue: And on Demurrer it 1243. Pie v. 
was adjudged to have been well pleaded, and the Plaintiff might have re- 8 
plied, that he was born in England generally, But if ſuch a Matter is this Digtinc- 
pleaded in Bar, it muſt be pleaded with a Venue, and the Plaintiff ſhould tion is, be- 


reply, that he was born in ſuch a Place in England, and in the principal cauſe that 
PE 2 
every Plea 


Caſe Judgment was given, uod billa caſſetur. pore: 6a 
| 5 | 5 the Perſon 
which is pleaded in Abatement is triable where the Action is brought; but where ſuch Plea is plead- 
eq in bar of the Action the Venue ſhall be alledged, becaule ſuch Plea is not to the Perſon but to the 


Right, 2 Ld, Raym. 853. Welt v. Suiton. 
* | | | 3. Matters 
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322 b 
2 Ld.Raym. 3. Matters touching the Perſon, as Privilege of Attorney, may be plead- 
Sezen Zed without a Venue, and be tried where the Writ is brought. 
Scawen v. = | ED 
Garret. | . | | _ : | S 
Per Cur, 4. In Covenant againſt one as Aſſignee, there is no need of laying any 
Carth. 256. Venue, becaule an Aſſignment is always intended to be made on the Lands 


Huckle Vo. 0 o 
Wye. aſſigned. 


Cro. Eliz. 5. But a Conſideration executory is traverſable, and therefore a Venue 


880. The La- muſt be laid.  _ 
dy Shandos f 


v. Simpſon. 8 5 8 N 8 DE 
1Lutw.235, 6. Where the Judgment is upon a Ni dicit, the want of a Venue is not 
Remington material to ſet it aſide, becauſe the Inquiry is not to be of any Thing be- 
v. Tailor. ſides Damages, which may be inquired by any Jurors in the County. 


(C) How the Want of a Uenue may be aided. 


6 Mod. 222.1, J T isa general Principle, that the Want of a Venue is only curable by 
Boiſſoe v. ſuch Plea as admits the Fact for the Trial whereof it was neceſſary 


i Sell. 18+. to lay a Venue : Or by a Verdict. — Thus tbe 


Anonymus. | | h 1 8 

2 Ld.Raym. 2. Want of a Venue is aided by pleading over; as where in Treſpaſs the 

1039. of Defendant pleaded a Submiſſion to an Award, and that an Award was made, 

lows. Bailey. hich he had performed, but laid no Venue where the Performance was. 
The Plaintiff replied another Award, and the Defendant tendered Ifſue 
upon it, whereupon Plaintiff demurred. Holt Ch. J. ſaid, That the Want 
of a Venue was aided by the pleading over. 5 


2 Ld.Raym. 3. So in Debt upon Bond, though no Venue is laid where the Bond was 


1040. Purſ- made, yet if the Defendant pleads a Releaſe, this admits the Bond, and 


low v. Bally. aids the Want of a Venue; per Holt Ch. J. But if Defendant had demur- - 


ted, the Want of a Venue had been ill. 4 | 
16819 Car. 4. By the 16 0 17 Car. 8. the Want of a Venue is aided after Verdict; and 
2. c. 8. this in Caſes not only where there is a wrong Venue, but alſo where the 


1Saund.246. of co 3: s | | | = ' 
Craft v. 46. Cauſe is tried in a wrong County, as appears from the Caſes in the Margin, 


Boite, S. C. Raym. 181. by the Name of Craft v. Winter. And it is there added, that the Defen- 


dant might have demurred upon it» 


* ar 


D) That deemed a pzoper Laying of the Uenue. 


4&s Ann 1, ANY Niceties which were formerly to be obſerved with reſpect to 
c. 16. and ſee the laying the Venue, are now removed by the 4 & 5 Ann. c. 16. 


18 3 © which enacts, That every Venire facias for the Trial of any Iſſue in any 


extends this Action or Suit, ſhall be awarded of the Body of the proper County where 
of Iſſues on | 

penal Sta- 

tutes. 


2. Tie Venue in the Declaration was laid at Lel, and not at Leel in 
Notes inC. B. the County aforeſaid, Defendant demurred, and jhewed the Want of a 


342. Spooner PE] 
v. bli;ward, 


proper 


\ 
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proper Venue for Cauſe, Plaintiff joined in Demurrer, and upon Argument 
the Court gave Judgment for the Plaintiff. It was held ſufficient accord- 
ing to the Courſe of the Court to lay the Venue at Leef, which has Refe- 
rence to the County in the Margin; and fince by Ac of Parliament the He- 
nire facias is to be awarded de corpore Comitatas, it is not neceſſary that any 
particular Place in the County be laid. | | | 
3. It is a general Rule likewiſe, that the County in the Margin of a De- 
claration will help the Venue laid in the Body of it, but will not hurt it; 
as appears from the following Caſe. | 
4. la the Margin ſtood the Word Norfolk, in the Body of the Declaration 1 Barnes's 
the Venue was laid at the City of Norwich, in the County of the fame Ci y pas in C, 
throughout. The Plaintiff executed a Writ of Inquiry of Damages di Howe © 
reRed to the Sheriffs of the City of Norwich. Had no Venue been laid in 1144 ye, 
the Body of the Declaration, Reference muſt be had to the Margin, but 
where a proper Venue is laid in the Body of the Declaration, the Word in 
the Margin ſhall not vitiate it, for it is a Jeofail which is helped by the 
4&5 Anne. 10- | 
5. It is to be obſerved however, that in all real Actions the Venue ought 2 Till. Abr. 
to be laid in that County where the Thing is for which the Action is 782. 
brought; for being local, it is only triable there; whereas Matters Which 
are !ranſitory may be tried in any County, as will more particularly appear, 
when we come to conſider in what Caſes the Venue may be changed. So 
likewiſe, 5 „ | | 8 | 
6. In an Action of Debt brought for Rent due for Land upon a Leaſe 2 Lill. 
under Hand and Seal, where there is no Privity of Contract, as againſt an 1 7 
Aſſignee, Ic. the Venue muſt not be laid out of the County where the 
Land lies for which the Rent is due: for the Action is, for want of Privity 
of Contract, become a ſacal Action, rationc terræ, out of which the Rents 
are ifſuing, and not tranſitory : But where the Action is brought by the 
Leſſor againſt the Leſſee, there being Privity of Contract, the Action is 
tranſitory, and the Demiſe may be laid to be made in any other County 
than that where the Land lies. | | 2 15 
7. With reſpect to criminal Caſes it is ordained by the Stat. 21 Fac. 1. 21 Jac. c. 4. 
c. 4. that all Informations on penal Statutes ſhall be laid in the Counties 
where the Offences were committed. And upon this Statute the following 
Points have been adjudge cg. N by 
8. In an Information on the 5 & 6E4. 6. c. 14. for buying and ſelling of 
live Cattle contrary to the Statute, it was inſiſted that the Information 
ought to have been brought in Norfolk where the Offence was committed, 
and not in Middleſex. And Holt Chief Juſtice ſaid, that ten Judges had 
agreed in the following ReſoJutions. | | | | 
9. Firſt, That the 21 Fac. c. 4. does not extend to any Offence created 1 Salk. 372, 
ſince the Statute, ſo that Proſecutions on ſubſequent penal Statutes are not 725 * 
reſtrained thereby, but that Statute is as to them, as it were repealed pro 8 2 
tanto. | 8 . 
10, Secondly, That all Informations, and popular Actions on penal Statutes 
made before that AQ, muſt by Force of 21 Fac. 1. c. 4. be laid, brought 
and protecuted in the proper County where the Fact was done. Again, 
11. An Information was laid on the 12 Car. 2. c. 32. for carrying Wool 
on board in order to export it; and it was objected, that it ought to have 
| _— laid where the Offence was committed. But the Lord Chief Baron 
laid, That | | | — I 
12. The Statute Fac. 1. does not extepd to any Offence created ſince; and 8 
therefore it muit now ſtand on the Statute Car. 2. there are no negative 3 : 
Vol V. | 5 | ords General v. 
a 5 1 5 85 | | | : Brow!e. 
But ſee 4 Inſt. 153. where Lord C:ke in his Comment on this Act ſays, that it is but in Afﬀirmance of 
the true Loftitution of che Common Law : For Vicini viciniera Fatta pr eſumuntur ſcire, 
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| Words in it, fo it does not take away the Prerogative of the Crown to lay 
it any where, and this at the Common Law would be franſitory; and he 
over · ruled the Objection. = 5 25 © 
22 ſac. 1.c. 13. It is ordained likewiſe by the Statute 21 Fac. 1. c. 12, that all Ac. 
12, forthe tions brought againſt any Officers of Juſtice ſhall be laid in the County 
Conſtruction yhere the Fact was committed. . „ th 
9 on 14. It is obſervable however, that the Action is only confined. to the 
113. and /e- proper County where the Officer is acting in Execution of his Office. 1 Str. 
quent> 446. Anonym. . | „„ | 
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E) From whence the Uenu? ſhall come, 


1 laſt. 128.2. 1. HE general Rule of Law as laid down by Lord Coke is, that every 
4 7 Ann. Trial ſhall be out of that Town, Pariſh or Hamlet, or Place known 


24 Geo a. c. Out of the Town, &c. within which the Matter of Fact iſſuable is alledged, 

18. Before that is moſt certain and neareſt thereunto, the Inhabitants whereof may 
| theſe Sta- have the better and more certain Knowledge of the Fact. But the Learn- 
utes, where ing on this Head is greatly abridged by the Stat. 4 & 5 Ann. c. 16. and 24 


eee Geo 2. c. 18. which are taken Notice of under the laſt Head. For by 


come from a theſe Statutes it is enadted, That every Venire facias for the Trial of any 
Vill. Hamlet, Iſſue in any Action or Suit, or upon any penal Statute, ſhall be awarded of 
or Lieu Co- the Body of the proper County where ſuch Iſſue is triable. It may there- 


nus, chere it fore be ſufficient to conſider, 
might have | 


been de cor- 


„ | 5 | : Ms | : | | 
2 23. Out of what County the Viſne ſhall come, where Part of the Matter 


2 Lill. Abr. to be tried is Part in one County and Part in another. 
786. 3. This will depend on the Giſt of the Iſſue, as may be collected from 


the following Caſes. Hs — 
Br. Viſne, pl. 4. An Action was brought for Goods eſloined, and received by the De- 
94: fendant, and the Tort of the eſloining is alledged in one County, and the 
Receipt of them by the Defendant in another County, and they are at Iſſue 
if he receive them or not; there the Viſne ſhall be of the County where 
| the Receipt is ſuppoſed. es „„ | | 
Br. Viſne, pl. 5. In Treſpaſs, the Defendant aſſumed in London to cure the Wound of 
117. It may the Plaintiff, c. and applied contrary Medicines in Middleſex, by which 
ol e "uae the Plaintiff was impaired. Per Thirn. If they take Iſſue upon the A/- 
Rule that in u mpſit, Viſne ſhall be of London, and if of the contrary Medicines then of 
all Caſes Middleſex. . | | ; | 
where the EE | | | 
Action is founded upon two Things, both of which are material or traverſable, and the one without 
the other will not maintain the Action, there the Plaintiff may bring the Action, in which of the 
Counties he will. 7 Rep. 2. a. Bulwer's Caſe - | | $2 5 


6. In ſome Caſes however, the Venue ſhall come out of both Counties. 
For which, ſee Br. Confeſſ. & Avoid. pl. 30. or 38 H. 6. p. 25. where the 
Caſe is more full and correct. N | LS 
2 Roll. Abr. 7. But where both Counties cannot join, there it is ſaid, it may be tried 
603. pl. 8. in either County. e „ 5 


09 Jn 


* 


— 


fendant replies. But | 


a Motion for changing the Venue. So likewiſe, 


"WI... 0 0. . 5: 


"oy 


allowed Defendant to withdraw his Plea on Payment of Coſts, and made, al; 


2. The Certainty required in the Affidavit on which the Motion is made. 


that is, it is not enough for Defendant to ſwear that the Cauſe of Action, if Beſhaw v. 
any, did ariſe in the County to which he would have the Jenue changed, yy cas 7 


*w IS Is * 
* 


claration, or elſewhere out of the County to which he would have the Venue indiſpenſa- 
changed. | | 


JJ 


ground a Motion for changing the Venue. Notes 343. 
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(F) Jn what Caſes the Uenue may be changed. 


i, TH E general Principles with reſpect to the changing of the Venue 
may be found under Actions local and tranſicory. BJ. It may be 
neceſſary however to conſider farther. 


1. When the Motion for changing the Venue muſt be made. 


2. It has been held that the Defendant muſt move to change the Venue 2 Str, 888. 
before he pleads; and that the Plaintiff in like Manner muſt move to dif- Pickenſon 


charge the Rule, on his Undertaking to give material Evidence, before De- Fiſher. 


3. A Judge's Summons or Order for Time to plead, ſhall be no Bar to Per Cur. 

| 2 Barnes's 
Notes 387. 
Dennis v, 


2 . b | 5 Fletcher. 
4. Where after a Rule to ſhew Cauſe why the Venue ſhould not be chang- 2 Barnes's 
ed, and before it was made abſolute, the Defendant by Inadvertence put in Notes 392. 
a Plea, yet the Court held that this was no Waiver of the Rule: And they ee 9. 
the Rule abſolute for changing the Venue. 

5. Neither is a Judge's Order for an Imparlance, any Bar to a Motion 1 Barnes's 


for changing the Venue. Notes 380. 
e Blackſtoc k 


v. Payne. 


6. With reſpect to the Affidavit it muſt be poſitive and certain. It is, Barnes's 
not ſufficient that it be affirmative, but it mult alſo contain negative Words; Notes 338. 


Porter. The 
but he muſt likewiſe add that it did not ariſe in the County laid in the De- ef Adien are 


bly neceſſa- 

| ; ry, for it 
would be inſufficient to ſwear that the Promiſes in the Declaration were made in ſuch a County. 
i Barnes's Notes 336. Cole v. Couing, S P. 2 Bernardiſt. 74, White v. Love. 


7. Where there are ſeveral Defendants the Affidavit of one is ſufficient toi Barney's 


Boxv.Read, 
and another, 


3- Caſes in which the Venue cannot be changed. 


8. With regard to the Caſes in which the Venue cannot be changed, Per Cur, 
though it has been held that the Venue may be changed in all Actions of a2 Barnes's 
tranſitory Nature, yet there are divers Exceptions, as in Caſes of Privilege, Notes 391. 
Specialty, Promiſſory Note or Bill of Exchange. To which may be added, Saft 2 
that even in the Caſe of Perſons privil-ged in this Reſpect, ſuch as Barri-, Str. 610. 
ſters or Attornies, if they are joined in an Action with unprivileged Perſons, Townſendv. 
they cannot change the Venue. -, 3 DuppaSeal'. 

9. Neither is the Venue in any Caſe ever changed into a County Palatine. 2 Barnes's 
The Court have likewiſe refuſed changing it into Durham : And have alſo Notes 356, 
rejected a Motion for changing it from Yorkſhire into the City of Tore. 8 

K &al, Id. Ibid, Lewis v. Aſkham. 1 Barnes's Note- 241. Craſter v. Cee 
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UNIVERSITIES. 


\ (A) Univerſities, what, 
(5) Df their Courts and Puivileges of Jurisdic: 
tion, * 


1. How they are to demand Conuſance. 
2. By whom it may be demanded. 
3. At what Time it may be demanded. 


(C) Df their Pꝛivileges with regard to their Righ 
of Preſentation to the Livings of Papi 
herein, b 


1. In what Caſes they ſhall preſent. 
2. Whom they ſhall preſent. 
3. How their Right of Preſentation may be prevented. 
4. How Truſts made to prevent their Right of Preſen- 
tation may be diſcovered. 
5: How their Right of Preſentation may be deveſted. 
6. How it may be avoided. ; 


* "A K . 8 


a 


(a Univeritties what. 


B Y Univerſities in general, we underſtand thoſe Seminaries of 8 
ing where Youth are ſent to finiſh their Education, and to be in- 
ſtructed in Rs liberal Sciences. With us, by Univerſities, are more par- 
ticularly denoted thoſe two learned Bodies of Oxford and Compriage, which 
are inveſted with ſeveral os Privileges. 


” 
* 
* 
1 
I 
7 
|} 
: 
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G Of their Courts - and} Privileges o of Turisdice 


3 Een of the Univerſiti ties bad ſeveral Powers hind Privileges by Char- 
| $7: ters from the Kings of this Realm, particularly one in the Eighth 
pl. 287. of Hen. 4. whereby they were authorized to hold Plea of all Cauſes ariſing 
Archbiſhop within the Univerſity according to the Courſe of the Civil Law : But in 
- wick“ the Opinion of all the Judges of England the Grant was held not to be 
22 ood, for that the King could not by his Grant alter the Law of the Land. 
To remedy this and other DefeQts reſpeQing their Powers and 8 
a ſpecia 


- 
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a ſpecial Act of Parliament was made in the 13 Elis. confirming all former 
Letters Patent, and all Manner of Liberties, Franchiſes, Sc. which they 
had held, or of Right ought to have enjoyed, ec. 

2 By Letters Patent (not confirmed by Parliament) dated 30 March 11 Mod. 164, 
Car. 1. granted to the Univerſity of Oxford, theit old Privileges are ex- 0 * 
plained, and larger granted. F Cale. Wood's 
| ge, . | | Inſt. 548 

Their Courts are called the Chancellors Courts. The Chancellors are Id. Ibid. By 
uſually Peers of the Realm, and are appointed over the whole Univerſity. Charter ot 


But the Courts are kept by their Vice-Chancellors, their Aſſiſtants or De- 19.9 _ 


pauties; the Cauſes are managed by Advocates or Proctors. N 


Commiſary, 


| and his Deputy that is the Pro-Vice Chancellor, are Juſtices of the Peace for the Vill of Oxon, Caun- 
ty of Oxom and Berks, and their Authority does not depend on the common Commiſſion only; they 
being Juſtices of the Peace by Virtue of their Offices. 


4. Theſe Courts have Juriſdiction in all Cauſes Eccleſiaſtical and Civil d. Ibid & 


except Mayhem, Felony and Freehold) where a Scholar, Servant or Mi- Cro. Car 73. 
f Wilcocks . 


niſter of the Univerſity is one of the Parties in Suit. | Bradell. 


5 | But lee the 
Petition againſt the Grant of Hen. 4. in Prynn's Animadv. p. 368, 369. 


5. Their Proceedings are in a ſummary Way according to the Practice of Cro. Car. 73. 
the Civil Law; and in their Sentences they follow the Juſtice and Equity Wilcocks v. 


of the Civil Law, or the Laws, Statutes, Privileges, Liberties and Cut- key as 


aw, o TEE H 
_ toms of the Univerſities, or the Laws of the Land at the Diſcretion of the DAs 


Chancellor. N Wilcocks's 
| Caſe, Hard, 508. Caſtle v. Litchfield. 

6. If there is an erroneous Sentence in the Chancellor's Court of the Wood's Int. 
Univerfity of Oxford, an Appeal lies to the Congregation, thence to the 549, 


Convocation, and from thence to the King in Chancery, who nominares 1346. The 


Judges Delegates to hear the Appeal. The Appeal is of the fame Nature King v. the 


Chancellor, 
&c. of Cam- 
: | | | a bridge. 

7, As by Charter confirmed, as above mentioned, by Act of Parliament, Cro. Car. 73. 
Cognizance is granted to the Univerſity of all Suits ariſing any where in Wilcocks 
Law or Equity againſt a Scholar, Servant or Minifter of the Univerſity, Tard. 20 
depending before the Juſtices of the King's Bench, Common Pleas and others 08. 2 
there mentioned, and before any other Judge, though the Matter concern 2. Litchfeld. 
the King: If an Indebitatus Aſſumpſit is brought by Dus minus in the There is 
Exchequer againſt a Scholar or other privileged Perſon, the Univerſity ſhall ſome Dila- 


have Conuſance, for the Court of Exchequer is included in the general eg 


in Cambridge. 


Words. | | as to the 


| | : | . | Recital of 
this Charter; in Cro. Car. they are ſaid to have Conuſance, Ita guzd Juſticiarii de Banco Regis five de 
e:mmunt Banco, vel Fuſticiarii de Aﬀſſifis nen je intromittant, In Hard. it is laid, that Conuſance is 


given them of all Suits, &c. depending before the Juſtice of the King's Bench, Commen Pleas, and 


others there mentioned, and before any other Judge, :hough the Matter cencern the King. Thele lat- 
ter Words would no Doubt warrant the Reſolution in the Cafe of Ca/tle v. Litchfield, for it is ſaid that 
no Charter of Exemption ſhall be allowed without theſe or the like Words, Licet tangat nos. But tice 


 Hardr. 189 where it is afirmed that the Exemption granted to the Univerſity hath not thefe Words, 


Licet tangat ncs, And ſee the following Authorities, by which it is held, in Oppoſit on to the Cafe of 

Caſtle v Litchfield, Thai 7 | | | | | 
8. If a Debtor and Accountant to the King ſues a Scholar by Bill in E Hard. 18g. 

quity in the Exchequer, or if an Attorney ſues a Scholar by Writ of Privi- Wilkins v. 


3 a . = a Shalcrott. 
lege, it is ſaid that the Univerſities ſhall not have Conuſance, for a general EB 


Grant ſhall not take away the ſpecial Privilege of any Court. 304: Onan 


Letters Patent S. P. 3 Leon. 149. The Lord Anderſon's Caſe, 2 e Abr. 164. 


— ry — — 
* 
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Cro. Car. 3. 9. But in Caſes where Privilege is allowable, a Scholar, c. cannot waive 


Wilcocks v. his Privilege, and have a Prohibition in the Courts of Weſtminſter, for the 


Bradell. Univerſity by Right has the Conuſance of the Plea, where one is a privi- 
e fot leged Perſon ; and a Stranger is ſorced to ſue a privileged Perſon in their 


Wilcocks's Courts by reaſon of that Right veſted in them. 


| Caſe. This | 


Privilege was granted to Scholars, that their Studies might not be interrupted by their being forced to 
aitend Suits ia other Courts. | 88 e 


Hetl.28. 10. But a Scholar ought to be reſident in the Univerſity at the Time of 


| Thomas the Suit commenced ; and no other ought to be joined in the AQton with 
| 4 4 855 * him, for in ſuch Caſes, he ſhall not have Privilege. | | 


Brownl. 74. 11. Though it is ſaid that Servants of the Univerſity are privileged, yet 
8 v. it has been held that a Bailiff of a College was not capable of Privilege. 
alke. 5 „ „ Bs = 
2 Vent. 106. 12. Neither is a Townſman intitled to Privilege, to exempt him from an 
The City of Office in the Town, if he keeps a Shop and follows a Trade, though he is 


> pr te matriculated as Servant to a Scholar. 5 
Ai. 5 


Cro. Car. 8, 13. It is to be obſerved, that though Mayhem, Felony and Freehold appear 


88. Hayley's as above, to he the only Cauſes excepted in their Charter; yet it has been 


Caſe, Litt. held that in Actions for the Recovery of the Poſſeſſion of a Term, without 
— 28% claiming Title to the Freehold, they ſhall have no Privilege, becauſe the 
We Caſe. Freehold may come in Queſtion. | TY” 5 
. 14. It hath been diſputed how far the Words of the Grant intitled them 
to Privilege in Matters of Equity. And the general Principle of Conſtruc- 

tion ſeems to be that where Chattels only are concerned, or where Damages 

only are to be given, that their Privilege is allowable, but where the Suit 
is for the Thing itſelf, there their Privilege cannot be allowed. As in the 
following Caſes. 8 e We „„ 

2Ventr. 362. 15. A Bill was brought ſetting forth a Contract under Seal with the De- 
Draper v. fendant, for making a Leaſe of certain Lands in Middleſex, and to have Ex- 
Crowther. ecution of the Agreement. The Deſendant pleaded the Privilege of the 
| Univerſity, to proceed in all Quarrels in Law and Equity, except concern- 
ing Freenold; and concluded to the Juriſdiction of the Court. But Lord 

Keeper Guilford over-ruled the Plea, becauſe in this Caſe they can only 
excommunicate or impriſon, but cannot ſequeſter Lands in Middleſex, and 

ſo can give no Remedy; and becauſe the Charter of the Univerſity of 

Oxford, impowering them to proceed in all Pleas and Quarrels in Law and 

Equity, Sc. ought properly to be extended to Matters at Common Law 

only, or to Proceedings in Equity that might ariſe in ſuch Caſes, and not 


to mere Matters of Equity, which are originally ſuch, as to execute Agree- 
ments in Specie. Y | | | 


Fin. R. 43. 15. So likewiſe on a Bill in Chancery to be relieved againſt a Bond of the 
Williams v. Penalty of 1007. given by the Plaintiff's Father to the Defendant, who 
pleaded his Privilege, that he is a Doctor in Divinity, Scholar and Reſi- 
. dentiary Student in the College of Oxford, and that he ought not to be 
ſued but before the Chancellor of that Univerſity, or his Deputy or Com- 
„ miuiſſary for the Time being; the Plea on Debate was over-ruled. 
135 Rep. 17. But on a Bill to have a Bond delivered up of 100. Penalty, the Mo- 
Buſby „. ney being paid, Defendant pleaded that he was a privileged Perſon of the 
Ciolk Univerſity of Oxford, viz. a Dod or of Laws, and Reſident there, which 
the Chancellor certified, and demanded Conuſance of the Matter in Queſ- 
tion as determinable before him, or before the Vice-Chancellor, Ec. and not 
elſewhere. Ihe Couit diſmiſſed the Bill and allowed the Plea. 
Fin. Rep. 18. So likewiſe on a Bill by Adminiſtrator for an Account of Inteſta!'s 


292. Eſtate which Defendants had got in their Poſſeſſion, on Pretence of f 


Powell v. Debts due to them from the Inteſtate ; Defendants pleaded they r 


Hine and 


Adams. ileged Perſons of the Univerſity of Oxford, and there Reſident ; » 


- fault and Battery. 3 : | | 
24. But it has been held, that the Claim of Conuſance ought to be en- 2 Str. 810. 


| tered upon a Roll, and an Affida vit made to verify the Certificate. 


dent, Qc. | 


bs e that the Defendant here ought to have concluded his Plea with 
4 | | 


UNIVERSTTTE &s al 329 


the Chancellor certified, and demanded Conuſance of the Matter as exa- 


minable before him, his Vice-Chancellor, &c. and not elſewhere. And 
the Plea was allowed. | 


19. Laſtly, on a Bill brought in this Court for a Diſcovery of the per- per Har- 


ſonal Eſtate of Dr, Aldridge deceaſed, and an Injunction granted thereupon, courtChanc, 


the Univerſity of Oxford claimed py gan, of the Cauſe, for that both M. S. 


| Plaintiff and Defendant were Scholars of the Univerſity. And Harcourt C. Rep. Trin. 
ordered the Bill to be diſmiſſed, and allowed an excluſive Conuſance in 8 
Equity touching Chattels to the Univerſity. . Alderidge 


12 Ann. in 


v Stratford, 
Vin. Abr. V. 22. p. 11. 


20. It is laid; that the Chancellor of the Univerſity of Oxford, or his Wood's Inſt. 
Vice-Chancellor, may inflict Eccleſiaſtical Cenſutes of the greater Excom- 349. 


| munication on Offenders even for [emporal Offences, and certify the Ex- 


communication into the High Court of Chancery to obtain the Writ De 
Excommunicato capiendo, as if the Offender had been excommunicated in 

an Eccleſiaſtical Cauſe and certified by a Biſhop. The Univerſity of Cam- 

bridge hath alſo this Privilege. 5 | | 
21. In the Conftruftion of their Privileges with refpe& to the Aſſize of; Leon. 214. 
Beer and Ale, it has been conteſted that they have not afi/am ipſam, that But lee 12 
is, They cannot appoint another Aſſize than what is ſet down by Statute, fl. 4 EA 
but that they have only Cuflodiam Aſfize, that is, a Power to enforce the a CY 


Execution of it, as well in the Price as in the Meafure. cognizes the 

3 1 e | Right of the 
two Univerſities to ſize and mark Meaſures for Ale and: And by a Grant-of the 29th Ed. 3. The 
Univerſity of Oxford hath the Aſſize and Eſſay of Wine and Ale, as well as the Cuſtody of it. 


Wood's laſt. 550, | 


22. Such are their general Privileges of Juriſgiction , it remains now to 
conſider, | 


1. How they are to demand Conuſance. 


23. It is faid that Conuſance may be demanded by Certificate only, with- Wood's Inſt. 
out ſpecial Pleading upon an Indictment of a privileged Perſon for an Aſ- 550. 


Paternoſter 
v. Graham. 
5 | | PerCur.S.P. 
. 3 Barnard. 49, 68. under the Name of Boot and Graham. 


25, In Equity however a Bill being filed againſt Defendant, a Fellow of 1 Caſes in 
Exeter College in Oxford, for an Account of ſeveral Sums of Money; the r 2. 
Chancellor of Oxford claimed Privilege by Inſtrument in Writing. But jor, Lord 


the Lord Keeper diſallowed the Claim, ſaying it muſt be put in by way Keeper add- 


of Plea. He declared nevertheleſs that it ſhould net be on Oath, but ed that in 


that it ſhould be ſufficient to aver the Defendant to be a Scholar Reſi- Calc of 
| | vtlawry 


| | | Defendant 
ſhould not be put to aver the Plea on Oath. 


26. In ſome Caſes the Claim of Conuſance by Plea ought to conclude 3 Bulſt. 282. 

with a Traverſe, as in Treſpaſs for an Aſſault and Battery at B. in Com. Wa, = 

Hertford, the Defendant pleads, that he was Servant to a Scholar in Saint 8 
obn's College Cambridge ; and that they are to have Conuſance there. 

The Plaintiff demurs becauſe the Defendant takes no Traverſe, that he 

was culpable in any Place Extra Univerfitatem Cantabrigie ; that there- 


upon they might have taken Iſſue. The whole Court were clearly of 


ravre ſe. | 1 
2. By 


pp 
= By whom it may be demanded. 


Hard. sos, 27. The Vice-Chancellor by his Attorney or Deputy appointed in Writ- 
$10. Caſtle jpg may demand ir, though the Vice-Chancellor is but a Deputy himſelf, 


Litchfield ar ſanc | I 
CLAY for a Bailiff may properly demand Conuſance, and upon Notice of the 


174. Patent the Court ought to ſuperſede. 
5 | At what Time It may be demanded. 
23. The Rule is that Conuſance muſt be demanded the firſt Day. Thus 
44. Raym. , 29, In an Action on the Caſe againſt a Member of the Univerſity, the 


1 Bill was of Eafler Term 11 Ann. and the Defendant had an Imparlance 

339 in * 3 = ; o ; ' / . . 

Cale of the till the firſt Day of Trinity Term following; atter which, and betore Plea 
King”. pleaded, the Univerſity of Cambridge by their Attorney demanded Conu- 
Daiverny. lance, and the Claim was diſallowed becauſe it was not made the fir 

ni verſity, . | bs | . e 
alias Dr. Day. | . 

Bentley's 13 | | £2 
| Eate, ried as fo held Hil. 11 Ann. B. R. Perne v. Manners. 


1 * 5 8 ; 
— 


(©) Df their Pꝛivileges with regard to their Right 
| of Pzeſentation ro the Livings of Papiſts. 


1, In what Caſes they ſhall preſent. 


= 11. NAC TS, That every Papiſt Recuſant Convict during the Tine 
| 3 Ja.1.c. 5. E * ; 
! | | that he ſhali remain a Recuſant Convict, ſhall from and after the 
L | End of this preſent Seſſion of Patlianent be diſabled to preſent to any Be- 
I | | nefice or Ecclefiattical Living, or to nominate to any Free School, Hoſpita! 
or Donative ; and ſhall likewiſe be diſabled to grant any Avoidance to 
| any Benefice. „ | T 
1 S. 19. 2. The Chancellor and Scholars of the Univerſity of Oxford ſhall have 
1 | the Prefentation, c. to every ſuch Benefice, School, Hoſpital and Dona- 
| tive, in the Counties of Kent, Middleſex, Suſſex, Surry, Hampſhire, Berk- 
foire, Buckinghamfhire, Glouceſterſbire, Worceſterſhire, Staffordſhire, War- 
ewickſvire, Wiltſhire, Somerſetſhire, Devonſhire, Cornwall, Dorſetſhire, 
Herefordſhire, Northamptonſhire, Pembrokeſhire, Carmarthenſhire, Breck- 
14 nockſdire, Munmouthſhire, Cardiganſbire, Montgomeryſbire, the City of 
1 Londan, and in every City and Town being a County of itſelf, within the 
| 1 Limits of the Counties aforefaid. „„ 8 
1 S. 20. 3. The Chancellor and Scholars of the Univerfity of Cambridge ſhall 
3 . have the Preſentation, Cc. to every ſuch Benefice, School. Hoſpital and 
= | Donative in the Counties of Herifordſbire, Cambridgeſbire, Hunting tonſhire, 
Suffolk, Norfolk, Lincolnſhire, Rutlandfhire, Leiceſterſhire, Derbyſhire, 
Nottinghamſhire, Shropſhire, Cheſbire, Lancaſhire, Yi orkſhire, Durham, 
Narthumberland, Cumberland, Weſtmoreland, Raduorſhire, Denbyſhire, 
Fliniſbire, Carnarwanſbire, Angleſey, Merioneth, Glamorganſhire, and in 
eveiy City and Town, being a County of itſelf, lying within the Limits of 


the Counties laſt mentioned. | | 
4. By the 1 V. & MM. cap. 26. f. 2. every Perſon refuſing to make, or to 
appear for the making the Declaration againſt Tranſubſtantiation, and 
whole Name jhall be recorded at the Quarter Seſſions, is diſabled to make 
any Prefentatioa, Donation or Grant of Ayoidance of any 2 
| ey Living, 


<li 
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Living, as fully as if he were a Popiſh Recuſant Convict, and the Chan- 
cellor, Sc. of the Univerſities ſhall have the Preſentation in the reſpeQive 
Limits mentioned in the Act of 3 Jac. 1. c. 5. 

5. And farther by 12 Ann. c. 14. Papiſts and their Children under the 
Age of 21 Years, not being Proteſtants, though not convicted, and their 
Mortgagees and Truſtees ſhall loſe their Preſentations ; and the reſpective 

Univerſities ſhall preſent. | 


2. Whom they ſhall preſent. | 


6. By 3 Fac. 1. c. 5. J. 21. It is provided, that neither of the Univer- It was a- 
{ities ſhall preſent to any Benefice, any ſuch Perſon as ſhall then have any Seed that | 
Benefice with Cure of Souls ; and ſuch Preſentation ſhall be void. m be p. 
| other Benefice wit ure of ONS; And IUC relentation hall be void. may be pre- 
A | | EE | | "ſented to a 
Prebend, for non habet curam Animarum, Cro. Eliz. 79. And for the ſame Reaſon a Dean, Arch- 
deacon, Prebendary, &c, may be preſented or nominated by the Univerſity; for their Promotion is 
not a Benefice with Cure of Souls. Vin. Abr. V. 2. p. 5. But ſee 3 Init. 155. contra, 


3. How their Right of Preſentation may be prevented. 


7. If Patron Recuſant grants the Patronage in Fee to another, in ſuch Sir William 
Caſe the Univerſity ſhall not have the Preſentment ; and in the ſame Man- J. 19. Stan- 
3 7 F e . den v. The 
ner, if he grants it in Tail for Life or Years, during the Continuance of 3 
this Grant, he is not Patron in Pcſſefſion, and therefore the Univerſity Oxford and 
hall not preſent by the Words of the Statute of 3 Fac. c. 5. Whitton. 


8. But if a Patron makes a Leaſe tor Years of an Advowſon, and af- 


ards Uni gz Williams 
terwards becomes a Recuſant, the Univerſity ſhall have the Preſertation, j, 26. Stan- 
as a future Intereſt given to them. | eee 
. | | verſity of 


Oxford and Whitton S. P. Arg. 10 Rep 56. a. 


9. So likewiſe if a Patron acknowledges a Statute Merchant, ard after Id. ib. 
becomes Recuſant Convict, and then the Statute is extended, the Univer- 
tity notwithſtanding ſhall have the Preſentment. | | 


4. How Truſts made to prevent their Right of Preſentation may be 
| | AK 8 diſcovered. | | 


10. Where ſecret Truſts are made to prevent their Right of Preſenta- 
on, the following Statutes point out a Method for diſcovering ſuch 
Truſts. ; | V | | 
II. By 1 V. & M. c. 26. / 3. Truſtees of Recuſants are diſabled to - 
preſent or grant any Avoidance of any Ecclefiaftical Living, Free School 


or Hoſpital, and the reſpeQive Univerſities are to have the Preſentations. 


12. And if any Truſtee, Mortgagee or Grantee of any Avoidance ſhall 
preſent, &c. to any ſuch Eccleſiaſtical Living, Cc. where the Truſt ſhall 
be for any Recuſant Convi, or diſabled, without giving Notice of the 
Avoidance in Writing to the Vice-Chancellor of the Univerſity, to whom 
the Preſentation ſhall belong, within three Months after the Avoidance, he 
2 forſeit 500. to the Univerſity to which the Preſentation, &c. ſhall 
elong. 85 8 
13. F. 7. Perſons making the Declaration, and taking the Oaths before 

the Juſtices at the Quarter-Seſlions, where their Names are recorded, ſhall 
be ditcharged of the Diſability. 5 5 
134. Farther by 12 Ann, ſt. 2. c. 14 /. 2. Preſentor is to be examined 
by the Ordinary, whether he be a Papiſt or a Truſtee for ſuch. 
15. S. 3. Prefentee is to be examined upon Oath by the Ordinary, if 
he know or believes the Preſentor to be a Papiſt, or a Truſtee ſor a = 
- 7 pitt, 


2 C 7 . 
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Piſt, or for the Children of ſuch, or any other Perſon ; and if he anſwers 

not directly, the Preſentation to be void. 5 5 
16. S. 4. Univerſities and their Preſentees may bring a Bill in Chancery 
for Diſcovery, and upon neglecting to anſwer, the Bill to be taken pro 

confeſſo. | 
It was mov- 17 S. 5. Patrons and their Clerks, conteſting the Right of the Univer- 
2 ſity in Quare Impedit, may be examined in Court, or by Commiſſion or 
mbedit | 5 | : | g 
that the Affidavit, as the Court ſhall think proper, as to ſecret Truſts ; and if upon 
Plaintif Diſcovery who is the Ceſtui que Truſt, he ſhall, upon a Rule made for 
claiming him to come into Court, or before Commiſſioners, to make the Declara- 
Right of tion againſt Tranſubflantiation, neglect ſo to do, he ſhall be eſteemed 

_ Eatrona8e Convict in reſpect to his Preſentation” 5 


— - * * 


might be 
examined | | . ER 3 5 
upon Oath touching ſecret Truſts for Papiſts purſuant to this Act, and a Commiſſion for ſuch Exami- 
nation was ordered to iſſue, directed to the three Prothonotaries or any two of them. 1 Barnes 
Notes 2 King v. Biſhep of Carliſle, and Maſters and Schelars of the Univerſity of Cambridge. See 
likewiſe where the Court ordered a Commiſſion for the like Purpoſe, and directed the Prothonotary 
to ſtrike the Commiſſioners Names, and to ſettle the Interrogatories. 2 Barne's Notes 1. Rutter v. 
Biſnep of Hereford and the Univerfity of Cambridge. | | 


. 


r 3 p == 
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18. S. 6. And the Anſwer of ſuch Patrons, and the Perſons for whom 
they are intruſted, and his and their Clerks, and their Examinations and 
Affidavits taken as aforeſaid by order of any Court, or by the Ordinary, 
_ be allowed as Evidence againſt ſuch Patron fo preſenting, and bis 

erk. | 1 5 | 

19. S. 8. No Lapſe ſhall incur, nor Plenarty be a Bar, till three Months 
after the Anſwer put in, or the Bill taken pro confeſſo, or the Proſecution 
deſerted, provided ſuch Bill be exhibited before any Lapſe incurred. 

20. S. 10. Upon Confeſſion or Diſcovery of "Truſt, Deeds may be in- 
forced to be produced. : nb: N | 

21. Laſtly, The 11 Geo. 2. c. 17. . 5. Enact, That every Grant of 
any Advowſon of any Eccleſiaſtical Living, School, Hoſpital or Donative, 
and every Grant of any Avoidance thereof. by any Papiſt or Perſon making 
1 Profeſſion of the Popith Religion, or any Mortgagee or Perſon intruſted for 

a any Papiſt, Qc. ſhall be void, unleſs ſuch Grant ſhall be made bona fide, 
and for a full Conſideration, to a Proteſtant Purchaſer, and only for the 
| Benefit of Proteſtants ; and ſuch Grantee ſhall be deemed a Truſtee for a 
. Pa piſt, and they and their Preſentees ſhall be compelled to make ſuch Diſ- 
4 3 covery relating to ſuch Grants and Preſentations as by the AQ 12 Ann. 
fi. 2. c. 14. is directed. And every Deviſe to be made by any Papiſt of 
any ſuch Advowſon, Cc, with Intent to ſecure the Benefit thereof to the 
Heirs or Family of ſuch Papiſt, ſhall be void; and ſuch Deviſees and Per- 
ſons claiming under ſuch Deviſees, and their Preſentees, ſhall be compelled 
to diſcover whether ſuch Deviſees were not made with the ſaid Intent. 
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14 5. How their Right of Preſentation may be deveſted. 

| 4 | —— Wk 8. 22. When once the Preſentation hac vice is» veſted in the Univerſity, 
| it. 2 14 though the Recuſant conforms himſelf afterwards or dies, yet the Univer- 
1 Chancellor, ſity ſhall preſent. ; | | e 
| &c. of Ox- 5 


| ford Univerſity's Caſe, 


1 per Hatton 23. So likewiſe if a Recufant is attaint of Eelony or Premunire, the In- 
1 Sir William tereſt of the Univerſity ſhall not be deveſted. | | | 
Jo. 26. in 25 OE. | 


the Caſe of Standen w. The Univerſity of Oxford and Whitton. 
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6. How it may be avoided. 


333 


0 The 1 JF. & M. enacts, That the Benefice to which Perſons are 1 W. & M. 
preſented by the Univerſities for the Recuſancy of the Patron, ſhall be- Seff. 1. 26. 


come void in caſe of Abſence from the ſame above the Space of 60 Days 
in any one Year. | eo: a ey 


Void and Voidable. 


1. TN the Law ſome Acts are abſolutely void, and others are void- 
1 able only; for the better underſtanding whereof, it is neceſſary to 


conſider, | | 


(A) The Diftinttion between void and voidable. 


(B) Uthat Acts are void; wherein of the Degrees, 


in which Acts map be void, as, 


1. What Accs are abſolutely void as to all Purpoſes. 
2. What void as to ſome Purpoſes only. 
z. What as to ſome Perſons only. 


4. How Acts void by Operation of Law may be made 


good by ſubſequent Matter. 


(C) That Acts are voidable only, 5 
(D) How voidable Acts map be made good, 
(E) Dow they map be avoided. | 
F) By whom chep may be avoided, 


3 


(A) The DiltinTion between void and voidable, 


may by ſome Act in Law be ade void by his Heir, Sc. 


() Chat 


* 


1. A Thing is void which was done againſt Law at the very Time of, Lill. Abr. 
the doing it, and no Perſon is bound by ſuch an Act; but a Thing 807, 

is only voidable which is done by a Perſon who ought not to have done it, 

but who neverthelets cannot avoid it himſelf after it is done; though it 


3 
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„„ VOID «wp VOIDABLE. 
(B) Chat Ads are abſolutely void. 


Cart. 19, 1. CTS it is faid may be void in ſeveral Degrees, according t to the 
—— 4 particular W N of the Caſe; it will be proper therefore 
opton. | 


to conſider, 


1, What Aas are + abſolutely void as to all Purpoſes. 


| Br, Obliga= 2. Bond of a Feme Covert and infant are void. 

tion, pl. 26. 

Tbis 22 with regard to the Infant muſt be anderſiood with ſome Reſtridions for if an Infant 
gives a Bond without a Penalty, for Neceſſaries it is good; and the Reaſon why it is void, if with a 
Penalty, ſeems to be that the Law gives Validity to every Act of the Infant's which may be for his 
Benefit; but it cannot be preſumed to be for his Benefit to enter into a Penalty. Noy 85. Delaval 
v. Clare. Cro. Eliz. 920. - Loos Archdale. S. C. Moor 679. 1 Inſt, 172. 4. 1 8 ——— 

729. 1 Lev. 87. Ruſſel v. Lee. 


4 Co. Rep. 3. 80 likewiſe the Bonds of Perſons Non Congo Mentic, 4. Office 


a8. Bever- 
Jey* found, are abſolutely void. 


It is ſaid the Reaſon why the Bond of an Int: ant or Perſon Nox Compas i is . is becauſe the Lawhas 

appointed no Act to be done to avoid it; and the only Reaſon why the Party cannot plead Nes «ft 
Fattum, is that the Cauſe of Nullity is extrinſ ic, and does not appear on the Face of the Deed. 2 
Salk. 678. Thompſon v. Leach. And ſee Pg. What Acts are voidable 4 | 


See Ante And in general all Bonds which are given for a Porpoſe Malum in fe, 
Tit. OP as as to kill or rob another, are void. 
2 010 5. Likewiſe Bonds given for the Performance of a Malum Probibitum, 
as for Maintenance,— 
6. And Bonds to oblige Perſons to neglect their Duty to the King and 
TE are abſolutely void. 
2 Salk, 620. If a future Leaſe be made to commence after the Death of Tenant in 


Machil v. Tai, tis merely void in its Creation; for it is not to commence till the 


Clerk. See Title of the Ifſue commences, and that is an elder Title concurring with 


Poſt (C) it; and if the Law ſhould make it otherwiſe than void, the Law would 


make him a Treſpaſſer. 
5 Rep. 30. 8. If a Biſhop grants Adminiſtration, and there are Bona Notabilia, ſuch 
Prince's Adminiſtration is abſolutely void, as well as to the Goods within his 


. 7255 e Dioceſe as * becauſe he . in ſuch Caſe no Japon 
Sir John whatever, 
Needham's 
Cale. Noy 96. cen s v. Hume · And ſee Poſt (©). | 
3 Inſt, 231. 9. So likewiſe a a Judgwent, given by Perſons who have no Sed Cong 
And it m y miſſion for that Purpoſe, 1 is void. | 
be added, 


that in general all Acts done by Miniſters of f Juſtice without Authority are void. 10 Rep. 76. 5. 


And fee Pet (C). 


A What Acts are void as to ſome Purpoſes only. 


Finch's Law 10. Void Things are good to ſome Purpoſes, —As if 
62. | 11. Leſſee for 20 Years takes a Leaſe tor 10 Years, to begin preſently, 
upon Condition that if a certain Tning be not done the Leaſe ſhall be 
void ; in that Caſe. though the ſecond Leaſe be void on the Breach of the 
Condition, yet the Surrender remains good. 
Id. ibid. 12. So likewiſe if a Feoffment be made, to be vo'd 6n the Non-perſor- 
| mance of a certain Condition, yet after the Feoffor's Entry for the Condi- 
tion broken, the Feoffce ſhall have an Action "we a Treſpa is done by the 
Feoffor before. e Se AO 
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13. Alſo if Tenant at Will grants over his Eftate, though the Grant be Arg. Hard. 
void, yet it determines his Will. 8 3 
| v. Clerk. 


| But if an AR be made void by a Statute, it ſhall avail to no Purpoſe whatever: Therefore a Simo- 
e | niacal Preſentation does not ſo much as amount to a Claim, Arg, Hard, 47. Jones v. Clerk. 


3. What Acts are void as to ſome Perſons only. 


14. A fraudulent Gift of Goods is not void againſt all, for it remains ter ox 
3 9 | : . . MY „ » : On 0. 
good againſt the Donor, and is only void againſt his Creditors. Eliz. ow 
Oe SON | | x Upto: v. 


| s ; . N | . | | . . Baſſet. 
15. So likewiſe a Feoffment upon Maintenance or Champetry is not void Co Eliz. 


againſt the Feoffor, but againſt him that hath Right: per Beamond J. 445. Upton 
| „%% ee | 25 v. Baſſet. 
16. Alſo where a Feme Covert or Infant are bound in an Obligation Br. Obliga- 
with others, though the Bond is void as to the Feme Covert or Infant, yettion, pl. 26. 
it is good as to the others, who ſhall be ſued alone, and the Writ ſhall not! 2 
abate. | 50 „ combe v. 
Pigott. And ſee there whether it is neceſſary to aver the Declatation, that the other is a Feme Co- 
vert or Infant. 1 


1 


5 4. How Acts void by Operation of Law may be made good by ſubſequent 
8 „ e Matter. | | 


= 17. In Equity the Conſent of the Heir makes good a void Deviſe. Chan. 2 
| NET | | 25 E 209. 
Cornbury v. Middleton. 


18. So likewiſe a Deviſe void by Mifnomer of the Corporation was de- Chan. Caſes 
creed to be a good Appointment of a charitable Uſe, within the 43 Eliz, 267. Auon. 


4 


n 


(c) What Acts are Uoidable only, 
i. IF a Leaſe be made by the Huſband of the Wife's Land, and the Huſ-Arg. 3 Bulſt. 
Ię band dies, the Leaſe is not void, but voidable by the Wife's Entry. 24. cites 


Plow. Com. 
65. Browning v. Beeſton. 


2. Likewiſe if Tenant in Tail make a future Leaſe for Years, which by 2 Salk. 620. 
Poſſibility may be to commence during the Life of Tenant in Tail, it is Machil v. 


not void, but voidable as to the Iſſue. 1 prog See 
3. So if an Infant makes a Feoffment or a Leaſe, and delivers it with® wwe, - 
his Hand, it is voidable only, _ _ | bay anda 


| | | It i- there 
added, that if the Feoffment or Leaſe be executed by Letter of Attorney, it is à Diſſeiſin to him. It 
has been ſaid likewiſe, that if the Infant reſerve a ſmall Rent, as one Penny, Where the Land tis 
worth 1001, per Ann. ſuch Leale is void. 2 Leon. 216. Hunifreſten's Caſe, | 


4. It is ſaid likewiſe, that a Deed of Exchange entered into by an Infant, Perk. 281. 
or one Non ſane Memorie, is not void, but may be avoided by the Infant 
_ when arrived at Age, or by the Heir of him who is Nen ſanæ Memoria. 
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Biggs. 


3Rep. 64. 6. 
Caſe above make it good, 


336 VOID ano VOIDABLE... 
Noy 93, 5. Alſo an Infant's Bond of Submiſſion to an Arbitration ſeems onl) 
AA 


2 Str. 938. 6. An Infant's Contra of Menge likewiſe | is wy voidabe. 
Holtv. Ward, | 


Clarencieux. 


4 Rep. 124. 7. 80 likewiſe the Deed of Perſons Non compos Mentis, before Ofic 


Beverley's found, are voidable only, but cannot be avoided 7 themſelves. 
Caſe, The 


Reaſon why their Acts cannot be avoided by themſelves, is becauſe it is a Maxim in Law, that no 
Man of full Age ſhall be admitted to ſtultify himſelf, 1d. ibid, and ſee Ante (B). 


PerPopham. 8. A Preſentation, lnſtitution, and InduRtion of a a Layman i is not void, 


Cro. Eliz. but only. yoidable by Sentence. ; 

315. Pratt 

v. Stocke. | 7 = . - 

Cro. Eliz, 9. Likewiſe if the Archbiſho of a Province grants Adminiſtration, 
57+ where there are not Bona Ntabilia to warrant a Prerogative Adminiſtra- 

"AR" tion, yet ſuch Adminiſtration is only voidable ; becauſe the Archbiſhop 
meath- | 

wick, hath a general * over all the Dioceſes i in the Province. 

See Ante (B) | 


note the Difference. 


Cro. Eliz. 10. So alſo if Letters of Adminiſtration be ranted to one, and after are 
3 1388 granted to another, by this the firſt are not avoided, except by Judicial Sen- 


tence. 


2 Salk. 674+ 11, An Order of the Juſtices likewiſe, being a Judicial AQ, is not ab- 


Hall v. ſolutely void, but voidable only, and continues to be an Order till it is 
avoided. | 


2 Salk. 674. 12. So likewiſe the Judgment of a ſuperior Court i is not void, but only 


2756 7 voidable by the Plea or Error, 


S. C. Carth. 
274. 
2 Inſt. 184. . Thus an erroneous Attainder i is not void, but voidable by Writ of 


2 R. 3. fo. Error. 


Arg. 1 Rol. 14. Though the Statute of We m. 2. 13 Ed. . . fays, that Finis 


Rep. 158 7 
: 1. Wee ipſo 7 ure fit Nullus, yet it is not void againſt As Party nor his Iſſue, nor 


3 him in Reverſion; but the Iſſue and he in Reverſion have Remedy to avoid 
bes Magda-it; and the Words of the Statute /t Nullus are conſtrued to mean that it i⸗ 
len College's as good « as void, in reſpect of the Defeaſableneſs of 1 it. 

Caſe. 

Arg. Rol. 15. So where the Statute of Additions ordains, that if any be outlawed. | 
Rep. 159. without Addition, the Outlawry ſhall be clearly void and of no Effect, yet 


e it ſhall not be void without Writ of Error. 
| arren. 


007 pow voidable ads may be made good. 


HERE a Leaſe i is voidable, A of the Rent will * | 
is good : But where 1 it Is * no Acceptance or other 1 can 


Thus in the 


put, where 


Tenant in Tail makes à future Leaſe which may pofſ bly commence in his own Life, though it ie 


voidable as to the Iſſue, yet it 1855 be made good by EI Iſſue's of Rent. Arg. 3 Le. 
271. Butler v. Waker. | 


(E) how 


nl 


ice 


a- 


9 . 0 


ing a Freehold conveyed by Livery : Whereas a Leaſe for Years on Breach 
of the Condition is abſolutely void, and there needs no Re-entry. . 


VOID A&D VOID ABLE. . 337 
(E) bow they may be avoided. 


I \ Deed being voidable, is to be avoided by Special Pleading, and ;Rep.119.a. 
: where an Act of Parliament ſays, that a Deed, c. ſhall be _ Ts 
ale, : 


it is intended that it ſhall be by Pleading. 


2. Where a Deed is a voidable Deed at the Time of Pleading, as if an Re 56-0. 


5 Infant ſeal and deliver a Deed, or one of full Age deliver a Deed by Whelpdale's 
Dureſs, c. the Obligor muſt not plead Non eſt factum: Becauſe when Caſe. But if 


the Action was brought it was his Deed, and muſt be avoided by Special 8 2 bs 
Heading 1 | fendant may 
1 plead Non eſt 


| fadlum, for though it was once a Deed, yet at the Time of the Plea, it was not his Deed. Id. Ibid. 


3. But a Feoffment or Leaſe for Life, which is declared to be void on 3 Rep. 65. a. 


Breach of a Condition, muſt nevertheleſs be made void by Re-entry, it be- ---— ql 


Poph. 100. 
Wyatt. 


(F) By whom they may be avoided. 


1. NF a void At or Deed every Stranger may take Advantage, but not, x@ 218. 


of a yoidable one; as if there are two Jointenants within Age, and in Hume 
one makes a Leaſe for Years, and dies, the other ſhall avoid it, for thepheriton': 


| Leaſe is utterly void; but if the one leaſes for Life and makes Livery in Cſe. 


Perſon, and dies, the other ſhall not avoid it, Per Mray Ch. J. 


USES 


330 2 

USES and TRUSTS. 
Gil. Law of x, N Uſe at Common Law: was an equitable Right which he refers. 
beg x bs * ed, who conveyed a legal Eſtate to another, upon Truſt and 
Chudleigh's | Confidence that the Perſon 10 whom he ſo conveyed it, would 
Caſe, nevertheleſs ſuffer him to take the Rents and Profits of the Land, and that 


he would execute Eſtates according to his Direction. 
2. The Feoffee therefore, or Terretenant, (that is, the Perſon to wh 
the legal Eſtate was conveyed) had the F rechold or ſole Property in him ; 


and the Perſon who had conveyed the legal Eſtate to him (that is, the Ceſtui 


gue Uſe) had neither Fus in Re, nor ad Rem, for if he had entered upon 


the Land without the Conſent of the Feoffee, he had been a Ireſpaſſer; 


ſo that nothing remained in him but a bare Confidence or Truſt, for which, 
if it was broken, he had no Remedy, but by Subpœna in Chancery. | 
3. But this equitable Right extended itſelf to all Perſons who claimed in 
Privity under the Feoffee, that is, who came into the ſame Eſtate which 
the Feoffee had to the Uſe, and by Contract with him: For a Diſſeiſer | 
came into the fame Eſtate, but not by Contract or Agreement, and there- 
fore claiming not 6y or from the Feoffee, he conſequently did not claim 
the Eſtate as it was ſubject to the Uſes, but he claimed an Eſta:e above 
that free from and diſcharged of the Uſes ; and it would in a Manner 
have defeated his Title, ſhould he have been compelled to ſtand ſeized to 
an Uſe, when he did not claim the Eſtate which was charged with the 
Uſe: For Confidence in the Perſon, was requiſite as well as Privity of 
Eftate. 
4. Confidence in the . was either expreſs or implied; asif a Feof- 
"Sa, to an Uie had, for good Conſideration, enfeoffed one who had no Notice 


of the Uſe, the Uſe was deſtroyed ; for the Perſon enfeoffed not know- 


ing that there were any Uſes, no Truſt could be repoſed in him to let the 
Ceſtui que Uſe take the Profits; but if he had Notice, a Truſt might well 
be ſaid to be repoſed in him, fince he took the Land, knowingly, "charged | 
with the Uſes. So alſo, if the Feoffment had been made evithout Confide- 
ration, though the Perſon infeoffed had no Notice of the Uſe, yet he 
would nevertheleſs have ſtood ſeized to the Uſe, for the Law in that Cale 
would have implied Notice of the Uſe, and conſequently the Truſt would 
have remained. | 
5. From hence it may be colleQed, that to every Uſe at Common Law 


5 there were two inſeparable Incidents; a Privity in Eſtate, and a Confidence 


in the Perſon; and where either of theſe failed, the Uſe was ſuſpended or 


deſtroyed. 
6. But for the better underſtanding of the 1 relative to this Head, 


we thall conſider, 


. the Drigin and fir Jntroduction of 


(B) Df the ſeveral Pꝛoperties of an Eſtate in 
Uſe at Common OT. which are, ; _ 
1, Ihat 


mng ano 


— vv W cy 


So bY OD 5 hoe 


8 


USES any TRUSTS. 
1. That it is alienable; wherein of the Power of 
Iu gue Uſe, | 
. At Common Law. 
2 . By the Statute of 1 R. 3. c. I. 


ECO That it is deſcendible; wherein, 


1. Of the Deſcent of an Uſe in Poſſeſion. 
2. Of the Deſcent of an Uſe in Reverſion. 


. That! it is de viſable. 

That it is not extendible or Aſſets. 

That it is not forfeitable. 

That a Woman is not dowable of an 1 Uſe; 


(C) Df the Jnconveniences of Uſes. 
(D) Df the Alterations introduced with reſpect to 
Convepances to Uſes by the 27 H. 8. c. 10. 


Poke” 


(E) Df the ſeveral Sorts or Convepances to Uſes; 


wherein, 


1. Of thoſe which raiſe Uſes by way of Trau ation 

of Poſſeſſion, ſuch as, 1. Feoffment. 2. Fines. 3. 
| Recoveries. Of which before under their * 
Titles: But herein farther, 


Of Deeds declaring the Uſes of ri 
Fines, and Recoveries ; wherein, 


1. Who may declare Uſes. 

2. To whom they may be declared. 

3. In what Manner they may be declared. 

4. At what Time they may be declared. 

g. In what Caſes Averments may be made of Uſes. 


2, Of thoſe Conveyances which raiſe Uſes without 
T ranſmutation of Pofleſſion, ſuch as, | 


I. Covenants to ſtand ſeiſed to Uſes; wherein, 


1. Who may covenant to ſtand ſeiſed, and to 
— whom. | 
What Conse is neceſſary to a Cove- 
nant to ſtand ſeiſed, and how far it extends. 

3. By what Words a Man may covenant to ſtand 

ſeiſed. 

4. The Effect of a Covenant to ſtand ſeiſed. 


2. Of Bargain and Sale; of which before under its proper 
Tit le. 


(F) That Kind of Pꝛoperty map be conveyed by 


wap ot Ute, 
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) Df the ſeveral Kinds of Ules executed by the 
Statute, uch as . 


1. Uſes in Eſfſe. : 
"2s  Vſes 1 in Poſlibility ; wherein, 


1. Of Executory Fees; and the Difference where 
they riſe by way of Uſe, and where by Deviſe. 

2. Of contingent Remainders, of which before 
under Title Remainder : But herein farther, | 


1. 15 what Manner they are to be executed. 
2. Ho. they may be defeated. 


1. Where there is no Power af Revocation. | 
2. Where there is an expreſs Power of Re- 
vocation. 


23. How they may be Gant, revived or ex. 
tinguiſhed. 


| (H) Df the Caſes out of the Statute; as 


1. Where Uſes are limited upon Uſes. 


2. Where Terms are raiſed and limited in Truſt; 
wherein 


1. Of 8 which wait on the laheritance. 
2. Of Terms 1 in Groſs. 


3. Where Lands are limited to Truſtees to pay over the 
Rents and Profits. | 


(I) Ok reſulting Utes, oꝛ Uſes by Implication. 
(K) Df ſecond o ſhifting Uſes. 
(L) Ot the Panner of "leading Utes, 


1 —_— 


(4) Df the Oꝛigin and firſt * of Utes. 


| Gil. Law of 1. HE Original of. Uſes was from a Title under the Civil Law, 


Dies 3. which allows of an uſufructary Poſſeſſion, diſtin from the Sub- 
ſtance of the Thing itſelf ; and it was brought over to us from thence by 
the Clergy, who were Maſters of the Civil Law ; for when they were pro- 
hibited from taking any Thing in Mortmain, and after ſeveral Evaſions by 

| purchaſing Lands of their own, Tenants ſuffering Recoveries, and pur- 
chaſing Lands round the Church and making them Church-Yards, by 
Bull from the Pope, at laſt this Way was invented of conveying Lands 
to othets to their own Uſe; and this being proper Matter of Equity, it 


met 


e 


e. 


2 
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met with a very favourable Conſtruction from the Judge of the Chancery 
Court, who was in thoſe Days commonly a Clergyman ; and the Clergy 


thought this a Statute contrary to natural Juſtice, and ſo could eaſily to- 
lerate any Act for evading it. Thus this Way of Settlement began; and Sir William 


Jones 127. 


| was often uſed for other fraudulent Purpoſes, as to defeat juſt Debts, Lord Wil. 


Wardſhips, Eſcheats, Wc. but it more generally prevailed among all jcughby's 
Ranks and Conditions of Men, by reaſon of the Civil Commotions be- Caſe. 
tween the Houſes of Lancaſter and York, to ſecrete the Poſſeſſions, and | 
to preſerve thein to their Iſſue notwithitanding Attainders. 8 


Py " 


. e : 4 P . PR” 


(B) Df the ſeveral Pꝛoperties of an Eftate in Uſe 


at Common Law, 


5 1. 1 TNder this Head, it will be ſufficient to obſerve in General. 1. That 


| at Common Law an Uſe is alienable. 2. That it is deſcendible. 
3. That it is deviſeable. 4. That it is not extendible or Aſſets. 5. That 
it is not forfeitable. 6. That a Woman is not dowable of an Uſe. 


1, That it is alienable ; wherein of the Power of Ceſtui que Uſe. 
1. At Common Law. 2. By the Statute of 1 R. 3. c. 1. 


| r. At Common Law. 


2. Tt has been ſaid in the Definition of an Uſe, that Ceſtui que Uſe had 
neither Jus in Re, nor ad Rem; for if the Feoffee broke his Truſt he had 
no Remedy againſt him but by Subpœna in Chancery. | 

3. This Subpœna commenced in the Time of E. 3. but it was always Kelw. 42. b. 
againſt the Feoffee in Truſt himſelf, and was never allowed againſt his | 
Heir till H. 6. and in this Point was the Law changed hy Forte/cue Ch. J. 8 

4. So that if the Feoffee had died, his Heir was ſeized to his own Uſe. 14. Ibid. and 

Alſo the Feoffee's Feoffee was ſeiſed to his own Uſe, as the Law was taken 46. b. 
to the Time of Hen. 4. till at length the Subpœna was granted both againſt | 
the Heir, and the Fecffee of the Feoffee, about the Time above menti- 


oned, or according to ſome later. 


5. But though at Common Law Ce//ui que Uſe had no Power over the Gil. Law of | 
Land, yet might alien the Uſe, becauſe every one might diſpoſe of the Uſes 26. 


- Rights that were in him; or he might prefer a Bill in Chancery to make 


the Terre-tenant execute the Uſe in himſelf. 
6. But at Common Law, if Ceſtui que Uſe had entered and made a 
Feoffment in Fee of the Lands, this had not been good to paſs the Eſtate 


to the Feoffee ; becauſe Ceſtui que Uſe had not the Freehold in him, and 


fo could not paſs it to another; but by his Entry he was a Diſſeiſor: Yet 3 
in this Caſe, if the Feoffees of Ceſtui que Uſe had re- entered upon the Pur- Plow. 352. b. 
chaſer, the Feoffees would not have had the Lands to their own Uſe; and The Feote | 


they would not have ſtood ſeized to the Uſe of Ceſtui gue Uſe, becauſe he N e 


had transferred the Uſe to another. entry would, 
| | | | it ſeems, 


ſtand ſeiſed to the Uſe of the laſt Feoffee. See Plow, lec. cit. 
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342 0 8 ES AAN TRUSTS. 
Bro. F. to 7. If Ceflui que Uſe makes a Leaſe for Years, rendering Rent, the Re- 
on 338. ſervation is void, unleſs it is by Deed, for the rendering Rent to a Man is 
i Ke 339* an Acknowledgement of the holding Lands from him; but here the Lands 
"FRED are not held of Ceſtui que Uſe, but of the Feoffees who have the Reverſion. 
But if the Reverſion be by Deed, the Feoffees ſhall not have the Rent re- 
ſerved but Ceſtui que Uſe thall have it. RS 
Bro. F. to 8. If Ceftui que Uſe make Feoffinent, with a Letter of Attorney to give 
rx 339 Livery, and the Attorney gives Livery accordingly ; Q. Whether the Feoff- 
ER: ment was good; or Whether it was not a Diſſeiſin. Lo 
9. But by the Statute of 1 R. 3. c. 1. a Power was annexed to an Uſe, 
that Ceſtui que Uſe ſhould alien the Lands. | 
Sil. Law of 10. The Reaſon of that Statute was, becauſe Ceſtui que Uſe in Poſſeſſi- 
Uſes 27. on often aliened the Lands, and then the Feoffees entered, which cauſed 
a great deal of Vexation and Chancery Suits ; and therefore the Statute 
gave Ceſtui que Uſe an immediate Power of Alienation, without the Con- 
currence of the Feoffees ; which leads us more particularly to examine the 
Power of Ceſtui que Uſe. on | 


2. By the Statute of 1 R. 3. c. 1. 


'® By this 11. The Statute of 1 R. 3. cap. 1. enacts that every Eftate, Feoffment, 
wa (all) Gift, Releaſe, Grant, Leaſes, and Confirmation of Lands, Tenements, Rents, 
Feint Re- Services, or Hereditaments made or had, or hereafter to be made or had by 
coveries, as any Perſon or Perſons, being of full Age, of whole Mind, at large, and not 
well as Re- in Dureſs, to any Perſon or Perſons; And * all + Recoveries and E xecuti- 


— o ens had or made, ſhall be good and effectual to him to whom it is ſo made, 


Title, are Had, or given, and to all other to bis Uſe, againſt the Seller, Feoffor, Donor, 


comprehen- or Grantor thereof, and againſt the Sellers, Feoffors, Donors, or Grantors, 
ded. But his or their Heirs, claiming the ſame only as Heir or Heirs to the ſame 
bes Cy Sellers, Feoffors, Donors, or f Grantors and every of them, and againſt all 
l. others having or claiming any Title or Intereſt in the ſame, || only to the 
Grantors, Uſe of the ſame Seller, Feoffor, Donor or Grantor, Sellers, Feoffors, Donors 
Sc. and their er Grantors, or bis or their ſaid Heirs, at the Time of the Bargain, Sale, 
Heirs claim Covenant, Gift, or Grant made- I Saving to every Perſon or Perſons ſuch 
Heirs tofach Rig bt, Title, Action, or Intereſt, by Reaſon of any Gift in Tail thereof 
Grantors, made, as they ought to have bud, if this At had not been made. 

c. So that | : SIO 5 | | 3 
+ are not good againſt him that claims as Heir to the Grantor and his Feme in Tail per formam 


Doi Arg. Pl. C. 4. a. b. Mich. 6 Eliz, ia Manxell's Caſe. f If a Man recovers by erroneous 
Judgment, and makes Feoffment to his IIſe, and the other brings Writ of Error, and reverſes the 


Judgment, he may enter without Scire facias againſt the Feoffees; for it is a Recovery, and there- 
fore it ſhall bind him and his Heirs and Feoffees by the Statute 1 R. 3. Bro. Feoffment to Uſes 
337- C. 3. T Yet if Ceſtui que Uſe grants a Rent-charge, and the Feoffees are diſleiſed, the 

rant ſhall be good againſt the Diſſeiſor; and yet he does not claim only by the Cæſtui gue Ne 
Arg. 2. Le. 153. pl. 185. in Caſe of Cordel's Executors v. Clifton. This Statute did not take 


away the Power of Feoffees; for they may yet make Feoffments; but enlarge the Power of Ceſtui 


gue Uje, who may now make Feoffments likewiſe. Gocb 303. in Caſe of Lord Sheffield v. Rat- 
cliff. $ It was agreed per Cur. that theſe Words are taken for Tenant in Tail in Poſſeſſion, 
and not Tenant in Tail in Uſe; for Ceſtui que Uſe in Tail has no Right or Intereſt, Br. Feoffment 
al Uſe, 339. b. {. 40. 5 1 5 | 355 


Codb. 318. 12. Here it is obſervable, that there is a Difference between a Feoft- 
Leng ment according to this Statute and a Feoffment at Common Law ; in caſe 
2R il. Rep, of Feoffments at the Common Law, the Feoffor ought to be ſeiſed of the 
334. S. C. Lands at the 'Time of the Feoffment ; but if a Feoftment be according to 
the Statute of 1 R. 3. in ſuch Caſe the Feoffor did not need to be in Poſ- 
ſeſſion : Feoffments at the Common Law give away both Eſtates and 
Rights; but Feoffments by the Statute of R. 3. give the Eſtates but not 

the Rights. In Caſe of Feoffments at Common Law, the Feoffee is in 

Per vis. by the Feoffor ; but in Caſe of Feoffinents by the Statute of R. 3. 

the Feoffees are in the Pot, vis, by the firſt Feoffees, 3 
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13. Another Difference likewiſe is taken in Plowden between the Fecff- Gil. Law of 
ment of the Feoffees and of Ceſtui que Uſe ; for if the Ceſtui que Uſe for Life Uſes 180. 
or in Tail makes a Feoffment in Fee, either with or without Conſideration, . 8 
all the old Uſes were diſcontinued, and the antient Eſtate which the Feof- 359+ 

fees had, is gone, and a new Eſtate created ſubject to theſe new Uſes 

raiſed by the Feoffinent ; for when Ceſtui que Uſe makes a Feoffment in 
Fee, which by the Statute he might lawfully do, he paſſed an Ute in Fee 

Simple to the Feoffee; which being a new Uſe to the Feoffee, all the old 

Uſes were diſcontinued, and conſequently the Eſtate of the Feoffee muſt 

be altered; for were it the antient Eſtate, it were flill ſubject, by the for- 
mer and elder Limitation of Uſes, to the old Uſes ; therefore have the 

Feoffees, by Conſtruction, a new Eſtate to the new Uſes ; but if the Feof- 
fees themſelves had made a Feoffment without Conſideration, the Feoffees 
had ſtood ſeized to the old Uſes, for here was no Uſe nor new Eſtate. | | 
14. By the Statute Ceſtui que Uſe has no Power of Alienation, when he Gil. Law of 
has a naked Right to an U/e, and not an Uſe in Ie; unleſs it be in order Uſes 27. 
to confirm an Eſtate in Being; becauſe the Intent of the Statute was only Plow. 3514 
to give Ceſtui gue Uſe a greater Power to transfer his Eftate, and not any 
other Remedy to regain and reveſt it; and unleſs he has the Uſe, he can- 
not paſs the Uſe, much leſs the Poſſeſſion to another. 

15. But if the Feoffee to an Uſe in Fee be diſſeiſed, and Cæſtui gue Uſe Plow: 351. 
releaſes to the Diſſeizor, this extinguithes the Uſe, and by the Statute bars DO _ 
the Entry of the Feoffee. | the AQ, the 
| Releale is 


| good againſt all claiming any Title or Intereſt to the Uſe of Releaſor. Id. Ibid. 


16. Alſo where Feoffees to an Uſe are Diſſeizees, and after the Diſ- Gil. Law of 
ſeizor enfeoff Ceſtui que Uſe, who enfeoffs a Stranger; this is good, and Uſes 28. 
ſhall bind the Feoffees, for the Feoffment is good to paſs the Poſſeſſion, and 
Right of the Uſe, which he had in him ; and the Feoffees cannot enter 
to revive an Uſe, which the Party himſelf by his own Act has exiin- 
guiſhed. = | | | 
, 17, The Statute likewiſe is to be underſtood of Ceftui gue Uſe, that has 
an Uſe in Eſſe, in Oppoſition to him that has only a Reverſion or Remain- 
der of an Uſe... | | 

18. If a Feoffment be made to the Uſe of A. for Life, Remainder to B Gil Law of 
in Fee, A. may alien in Fee, becauſe the Feoffees claim the whole Eſtate ———_ * 
for the Uſe of 4. during his Life, and he has the whole Advantage of it; "II 
and the Statute that gives the preſent Poſſeſſor of the Uſe a Power of Ali- 
enation, has provided an immediate Remedy for the Remainder Man. 

19. But if the Tenant for Life of an Uſe aliens in Fee, and dies, the Gil. Law of 
Feoffees may enter on the Alienee; for by the Words of the Statute, the Uſes 29. 
Alienation is good againſt Ce/tui que Uſe and his Heirs, and Perſons claim- DO 346. 2 
ing only to his Uſe : So when Feoffees claim to the Uſe of the Remainder Barrard's 
Man, the Feoffment of Tenant for Life, according to the Authority given Caſe, the 
by the Statute, is no longer valid to bar the Feoffees of the Entry; for theit Point re- 
Right is by the Common Law. fo lolved. 
20. If there be a Feoffment in Fee to the Uſe of A. for Life, the Remain- Gil. Law of 
der to B. in Fee, B. has no Power of Alienation by the Statute, during Uſes 29. 
the Continuance of the Eſtate for Life, becauſe the Poſſeſſion is, as is ſa id, 8 
to the Uſe of A. only, during his Life, and fo the Remainder Man has gut though 
nothing to do with the Poſſeſſion, and if the Remainder Man ſhould en- B. cannot 
ter on the Feoffees and make a Feoffment, either the U'e of "Tenant for make a 
Life would be deſtroyed, or the Feoffees muſt re-enter and create a par- eee | 
_ ticular Eſtate to themſelves, without being ſubje& to Dower, for by the e = 
S; | 5 . of the FP tate 
= Life, yet, it ſeems he may ſel} his Remainder during the Life of A. Br. Feoff. to Uſes 339. 
. Common 
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Common Law, every particular Eſtate is derived out of the Fee-Simple by 
the Agreement of the Parties in Intereft ; but here are no Parties to ſuch 

3 Agreement, and the Statute has not altered the Law in this Caſe. 5 

Gil. Law of 21. But if there be a Feoffment for Life, Remainder in Fee, he in Re- 
gs 3% mainder may make a Leaſe for Years, or grant a Rent-charge to begin aſter 
7 0 o. 35% the Death of Tenant for Life; for he cannot enter and take the Poſſeſſion 
f out of the Feoffee; but it is an executory Conttact on which the Statute 
operates after the Death of Tenant for Life. | | 
Plow. 350. 22. So likewiſe if a Leaſe for Life is made to the Uſe of A. and after- 
The Reaſon wards the Reverſion is granted to another for Life to the Uſe of B. and 
Is, that here Attornment is had, and afterwards the Reverſion is granted to another 
2 . in Fee to the Uſe of C. in Fee, and Attornment is had; in this Caſe 4. 
and the may give the firſt Eſtate for Life to whomſoever he pleaſes, and B. may 
Uſes go grant the Reverſion for Life to whomſoever he pleaſes, and C. may grant 


out of the the Reverſion in Fee to whomſoever he pleaſes. | 
ſeveral Eſ- = vl 3 | | 

tates, whereas in the Caſe of a Feoffment to the Uſe of one for Life, &c. all the ſeveral] Uſes iſſue 
out of one Eſtate, 4:2, out of the Fee Simple, which is one ſame Eſtate without Diviſion, and the 
ſeveral Poſſeſſors of the ſeveral Uſes cannot ſever the Eſtate which is intire. Plow, lac. cit. 
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Plow. 359. 23. Where a Feme Covert was Ceſtui gue Uſe, and ſhe and her Baron 
made Feoffment. This was good but during the Life of the Baron only, 
by Equity and Reaſon, though the Statute of 1 K. 3. ſays nothing of a 
Peme Covert. | ” | wo 
Gii.Law of 24. It is to be obſerved farther with Regard to the Power given over 
Uſes za. Eſtates in Uſe, that if Ceſtui gue Uſe makes a Feoffment in Fee upon 
1Inſt.202.2. Condition, and after enters for the Condition broken, he ſhall be feized of 
But if * the Eſtate in the Land; for the whole Eſtate is diveſted out of the Feoffee 
EA by the Feoffment, and they cannot enter for the Condition broken, becauſe 
his Wife no Parties to it. . 1 | 1 e 


- 


make ſuch "= 2 RE | | | 
Feoffment, and re-enter for the Condition broken, there he ſhall be ſeized in Right of his Wife, as 
before. Bro. Feoff. to Uſes, 338. b. ſ. 3. | 8 | 


Bro. F. al. 25. But if Ceſtui que Uſe in Tail aliens the Land by Leaſe and Releaſe, 

Uſes 337- or Feoffment ; this only binds the Feoffees during his Life, becauſe he has 

* OS 338. no longer Powet of Alienation ; if the Ceſtui gue Uſe however aliens by 

"off FORD Fine, this is good, and bars the Entry of the Feoffees after his Death ; 

( for that would diſpoſſeſs the Eſtate in Tail by the Statute of 4 H. 7. yet 

if he aliens by Recovery, it does not bind the ue, becauſe he is not Te- 

nant to the Præcipe; fo that would be no Bar at Common Law, and this 

Ibid. ſ. . Is not helped by any Statute: For though a Recovery here be expreſsly 

Gil. Law of mentioned, and ſo binds the Party himſelf, yet the Right of the Eſtate in 
Vies 32-1 Tail is faved. 5 | 


1 Ch. Caf, 26. If Tenant in Tail of a Truſt levy a Fire, or ſuffer a Recovery, this 
49. 213. is an equitable Bar of the Eſtate, though the Truſtee does not join in the 
2 Ch. Caf. Recovery to make a legal Tenant to the Precipe ; for as the Fine and Re- 
63,64 covery paſs the Entail in a legal Eftate at Common Law, fo it paſſes the 
| Entail of a Truſt in the Court of Equity. . . | 
1 Ch. Caf, 27. But if Tenant in Tail of a Truſt makes a Mortgage, or acknowledges 
19 140. a Judgment or Statute, and then levies a Fine and ſettles a Jointure, the 
Jointreſs ſhall hold it ſubje& to the Mortgage or Judgment, in the fame 
Manner as if the Mortgagor or Conuſor had been Tenant in Tail of the 
legal Eftate, and after the Mortgage or Judgment had levied a Fine and 
made a Jointure ; becauſe the ſubſequent Declaration: of the Uſe of the 
Fine is merely the Act of Tenant in Tail, and he cannot by any Act of his 
oven make a ſubſequent Conveyance take Place of one precedent ; and the 
rather becauſe the Feme claims under that Fee which Tenant in Tail got 
by the Recovery or Fine; and that Fee was ſubject to all the Charges he 
had laid upon it, Es EY | 
28. If 


„ 


none can make himſelf Heir, but he that repreſents the Perſon that was laſt 4 


— 
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28. If Ceſtui que Uſe makes a Leaſe for Years, reſerving a Rent, he ſhall Bro Peoff. to 
have an Action of Debt upon the Contract, but he ſhall not awow, becauſe Uſesz 37. ſ. 6. 


the legal Eſtate of the Reverſion is ſtill in the Feoffees, ſince he has put the 38. f. 18. 


Eftate out of them but for a Term; but the equitable Eſtate is in him, and 
he may diſpoſe of it, and the Rent paſſes ; but the Feoffees ſhall puniſh for 
Maſte done by the Tenant, and enter for a Forfeiture, &c. 

29. Alſo if Ceſtui que Uſe makes a Leaſe for Years, reſerving a Rent, this Bro.F.alUſes 
ſhali go to his Heirs ; for fince the Statute has given him Power to make 12 0 18. 
Eſtates at Law, they are governed by the Rules of Common Law. Gil L of 

8 | | | les 34. 
30. So likewiſe if Ceſtui que Uſe makes a Leaſe for Years, reſerving a Br. F. to Uſes 
Rent with a Clauſe of Re- entry for Non-payment of the Rent, and the Rent 338. f. 18. 
is behind, Ceſtui que Uſe may enter; for he only can take Advantage of his 


own Condition. And fince the Statute allows the Act of Re-entry by al- 
lowing him Power to make Leaſes, he ſhall for ever keep the Poſſeſſion Gil. Law of 


againſt the Feoffees. Quære tamen. Uſes 34. 


31. A Gift of Land for Years, or of a Leaſe for Years, to an Uſe, is Bro. Feoff to 


good, notwithſtanding the Statute of R. 3. For the Statute is intended to Uſes 340. 


avoid Gifts of Chattels to Uſes, to defraud Creditors only; and fo is the * 


Preamble and Intent of this Statute. 
2. But the Statute does not give Ceftui que Uſe, any Power to deviſe the — Law of 


Land. The next Property is, les 32, 


2. That it is deſcendible ; wherein 


33. With Reſpect to the Deſcent of Uſes, we muſt conſider, 1. Of the 
Deſcent of an Uſe in Poſſeſſion. 2. Of the Deſcent of an Uſe in Reverſion. 
34. Concerning the firſt, it is a Principle, That if an Uſe be limited to a Gil. Law of 


Man and his Heirs, the Court of Chancery will direct it to go to ſuch Per- Uſes 16. 


ſons as the Common Law has appointed to repreſent him, for the Chancery 
cannot alter the common Import of Words, or ſet up Rules of Property 


oppoſite to the Rules of Law. | 
35. As the Court of Chancery cannot alter the Deſcent of the Land, ſo Rep. 101. 


it cannot alter the Law and Cuſtom of a Place ; for all immemorial Ufages Shelley's 


are Part of the Laws of the Land: And fo if a Man makes a Feoffmenty,, © 
in Fee of Lands in Gavelkind, or Burrough Engliſh, without a Conſidera-2 Ro. Ab. 
tion, to the Uſe of the Feoffor and his Heirs, this ſhall go to all the Sons, 780. 


or to the youngeſt, according to the Cuſtom. 1 Inſt. 23. 
| | ee 5 13 Rep. 86. 


Samme's Caſe. See Hob. 31. Counden v. Clerke. Br. Feoff. to Uſes 339. f. 32. 


36. So alſo if there is a Cuſtom, that Lands ſhall go to the eldeſt Daugh-, Ro. Ab. 


ter only, where there is no Son, and a Truſt in Equity deſcends upon the 780. 
Heir, it ſhall go to the eldeſt Daughter only, Tons Jones 
. READY. 


It was in the ſame Term decreed in Chancery accordingly, Ibid, 


37. As the Charcery is governed by Rules of Inheritance, therefore laſt. 13. 
ep. 22. 
in Poſſeſſion; for he that laſt poſſeſſed it had the entire Dominion and . Ong 


Property, which none elſe can have but by ſtanding in his Place; and no 


Man can ſtand in his Place but one of the whole Blood. 
38. Thus if Lands deſcend on the Part of the Mother, and the Party, lad. 12 4. 


makes a Feoffment in Fee, without Conſideration, or reſerving this Uſe a Ro. Ab. 


LY, 780. 
13 Rep. 56. Samme's Caſe. Bro. F. to Uſes 338. 2, f. 10. But ſee Hob. 31. Conden v. Cla: ke, 


and Dy. 134. N 
18 
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co him and his Heirs, the Uſe ſhall deſcend to the Heirs of the Part of the 
Mother; for the Land would have gone to the Heirs of the Part of the 
Mother, and an Uſe is but an Eſtate in Equity, Part of the Eftate in the 
Land; for the Rule of Law that tends to the Eſtabliſhment of Families 
and Incouragement of Induſtry, is, that thoſe that take Benefit as Repre- 
ſentatives ſhall convey it all along in the Blood of the firſt Purchaſer, 
from whom the Benefit was derived, and the Uſe and Poſſeſſion was de- 
rived from the Mother, and the Uſe was never parted with, but- the 
Poſſeſſion only; fo the Uſe mult be all along conveyed to the Heirs on that 
Sie. | | 
Gil. Law of 39. It is to be obſerved likewiſe, that there is a PYſeſſio Fratris of an 
Uſes 18. Uſe, which follows the Analogy of Deſcents at Law; and ſo if a Man ſeiz- 
Wan 3 in Fee of an Uſe had Iſſue a Son and a Daughter by one Venter, and a 
Cate, © Son by another Venter, and deviſes it for Years, and dies, and the Son dies 
| during the Term, the Daughter ſhall have it, and not the Son; otherwiſe 
it had been if he had deviſed it for Life. 5 
Bro FP. to 40. Alſo if a Man for a valuable Conſideration purchaſes Lands, or the 
Uſes 337. Uſe of them to himſelf, yet they ſhall deſcend to his Heirs ; for there wants 
_ d. not the Word Heirs to create an Inheritance in an Uſe ; for it is Equity 
Shelley's. that a Perſon, who gave a Conſideration for the Fee, ſhould have it; and 
Caſe. that is not ſetting up any other Rules of Property oppoſite to the Rules of 
Sil. Law of Law, but mitigating and diſpenſing with the Rules of Law, in particular 
_ Vies 17, 18. Cafes, where they ſhould happen to ſhelter Diſhoneſty and Oppreſſion: But 
| nom, ſince the Statute, no Inheritance can be raiſed without the Word Heirs, 
becauſe now the Uſes, as will be ſhewn, are transferred into Poſſeſſion, 
and muſt be governed by the Rules of Poſſeſſion at Common Law, as to 
the Words that create new Eſtates 


2. Of the Deſcent af an Tit in Reverſion. 


41. * Regard to Deſcents of this Kind, they are governed by the follow- 
ing Rules. 1 | IE | 
= Where a Man has an Eſtate in himſelf, and limits an Eſtate to his 
Right Heirs, he is ſeized of the whole Eſtate, 5 

1 vent. 380. 43- In the ſame Manner, where a Man has an Uſe in himſelf, and limits 
Pibus v. an Uſeto his own Right Heirs, the ſame Uſe is in him ſtill. The Reaſon is, 
Mrford. | becauſe Anceſtor and Heir are correlative ; and ſo whoever repreſents me 
r of a8 to my Eſtate veſted in him after my Death, I repreſent him during my 
g ® Life as to that Eſtate; and conſequently giving an Eſtate, already in me, 
to my Heir, is not departing with it, for 'tis a Diſpoſition in other Words 

to myſelf, and ſo all Things remain in Statu quo. | 
1 Inſt. 22 b. 44. Thus if a Man ſeized of Lands in Fee, makes a Gift in Tail, or a 
Gil. Lawof Leaſe for Life, Remainder to his own Right Heirs, they take by Deſcent, 
Vles 29. as in the old Reverſion. „ 5 | | 
Gil. Law of 45- Alſo if A. ſeized of Lands in Fee, grants them by Fine, during his 
Uſes 20. own Life, the Remainder to his own Right Heits, the Reverſion is in him, 
and he may grant it. | 7 | 
Id. Ibid, 46. So likewiſe in the Caſe of a Fine ſur Conuzance de Droit que il et 
Dy. 237. fa Feme ad de ſon done to the Huſband, with Remainder to the Conuſor, 
| for Lite, Remn:a:nder to the Right Heirs of the Huſband, they are in the old 

| Reverſion, and the Wife ſurviving ſhall have it for Life. 
E. of Bed- 47. Alſo if a Man makes a Feoffment without a valuable Conſideration, 
ford's Cale. to the Uſe of himſelf, for forty Years, the Remainder to B. in Tail, the Re- 
* - 13 mainder to his own Right Heirs; the Feoffor is in the old Reverſion, and 
719. S. C. he may deviſe it, for a Feoffment without Conſideration does not diſpoſe of 

1 Rep. 130. the Ule thereof; the old Uſe is in him ſtill. 


Chudleigh's | B. 
Cale, | 6 5 48. But 


Py hw 1 


luable Conſideration, inaſmuch as that it is a Diſpoſition of the Uſe, there 


ed in me for three Reaſons. 
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8. But it hath been held, that if the Feoffment were made upon a va- 1 Inſt. 22. b. 
23. © 0 
is an Eſtate in the Feoffees to retain it till the Death of the Feoffors; and 3 oe... 


this is an Eſtate of Freehold, and affords a Tenant to the Precipe, and an 
Eſtate to ſupport a contingent Remainder. 


Alſo where I limit an Uſe, already in me, to my own Repreſentatives, Gil. Law of 
and add a Qualification to thoſe Repreſentatives; though this be no de- Ules 20. 
arting with the Eſtate, becauſe there are not Words to convey it out of 


- myſelf, yet there is an Alteration of the Eſtate in mylelf, and the Ule ſhall 


alter and deſcend to my Heirs that came under that particular Diſtinction 
and Qualification; becauſe the Ule has always been changed and modified 
according to the Intent of the Parties who have the Intereſt ; and ſuch a 


particular Eſtate ſhall be ſuppoſed in them, as may belt anſwer the Intent, 
ut res Valeut. 0 - | | 


50. It is to be obſerved likewiſe with reſpe& to Remainders, that where 1 Vent. 372, 
a Man limits an Eſtate of Freehold to me for Life, with a Remainder to my 3 4 > 
Heirs, though after ever ſo many particular Eſtates, the Remainder is veſt- es 2. 
51. Firſt, Becauſe otherwiſe you conſtrue the Grant moſt in Favour of | 
the Grantor, and let him into the Reverſion during the Contingency, to 
puniſh Waſte and enter for the Forfeiture. 
52. Secondly, Becauſe the whole Advantage muſt be intended to me when 


IJ am firſt named to take the ſame Sort of Eftate in the Conveyance, and the 


Benefit is not deſigned to any other particular Conveyance, but to all other 
Perſons that bear the Character of my Repreſentatives ; ſo that the Limita- 
tion is for my Sake, and only intends to enlarge my Eftate after the parti- 
cular Eftates are worn off, yet cannot be conſtrued in the ſame Manner as 
where an Eſtate is limited to A. the Remainder to the Right Heirs of B. be- 
cauſe there is nothing in the laſt Cate to lead the Mind to ſuch an Inter- 
pretation; for there is no Benefit originally deſigned to B. but to his Heirs 


£ primarily and ſo the Heir takes as a Purchaſer 


53. But if the fame Sort of Eſtate be not limited to the Anceſtor as to the 
Heir, the Heir muſt take by Purchaſe; for it 1s plain the Donor deſigned him 
an Original Benefit, quite different from what he deſigned the Anceſtor. 

54. Thirdly, Becaute when the particular Eſtates are worn off, they are 
as if they had never been; and fo the heir ſhould claim by Deſcent, as in 
his better Title, and as of the dying ſeized of his Anceſtors. 

5 5. Another Reaſon of this Law is, becauſe it muſt be a contingent Re- 


mainder, or a Remainder veſted ; but it would not be a contingent Remain- 


der, becauſe of Neceſſity it mutt be in the Anceſtor, and the Perſon that 
repreſents him, and ſo conſtrued a Remainder veſted. — Thus | 

56. If J. S. makes a Feoffinent to the Uſe of A. L. the Remainder to Gil. Law of 
B. F. the Remainder to the Right Heirs of A. the Remainder is veſted in 4. Uſes 23- 


and his Heirs claim by Deſcent. | 3 


5 7. But if J. S. makes a Feoffment to the Uſe of 4. for a Term of Years, Moor 510. 


the Remainder to B. T. the Remainder to the right Heirs of A. the Re- Earl of Bed- 


mainder is not veſted in A. but his right Heirs take by Purchaſe. ford's Caſe. 
| | | | | Gil. Law of 


| | | | Uſes 23. 
58. If an Eſtate be limited to A. for Life, Remainder to the Heirs, Inſt. 4 
Males of the Body of A. and to the Heirs Males of ſuch Heir Male, there 2 Rep. g1.b. 
is a Truſt executed in A. becauſe this is within the Rule; for here an Eftate cites Fen- 
is limited to A. for Life, with a Remainder to his Heirs ; and fo the Word _ _ 
Heirs is not a Name or Purchaſe, but of Limitation. | 12888 
59: But if an Eſtate be deviſed, or fer Hale, be conveyed to A. for Life, 1 Rep. 66. C9. 


the Remainder to his next Heir Male, and to the Heirs Males of the Arche“ 


Ale. 


Body of ſuch Heir Male; there is an Eſtate only for Life in 4. and a ( Law ot 
contingent Remainder in his Heir, as a Purchaſer, which veits eo inſtante Uns 24 
I NT 7 that 1 Inſt. 24. b. 


2 
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that the particular Eſtate determines; for though there be an Eſtate for 
Life in A. yet the Remainder is limited to his Heir only, in the ſingular 
Number; and Heir in the ſingular Number only, is a Word of Purchaſe, 
dad and not of Limitation. | | | 
Gil. Law of 60. Likewiſe if an Eſtate be limited to a Man and his Heir, he has only 
Uſes 24. an Eſtate for Life; for it cannot go in perpetual Poſſeſſion, becauſe no more 
1 Inſt. 8. b. Repreſentatives than one only is expreſſed. The Heir cannot take by Wa 
of Remainder, becauſe it is limited by a Conjunction Copulative ; and a 
Joint-tenant he cannot be, becauſe nemo eft Heres wiventis. | 
Id, Ibid. 61. But if one dewiſes an Eſtate to a Man and his Heir, a Fee. ſimple 
paſſes, and Heir there is taken as nomen col/eftivum, to anſwer the Intent 
of the Party, which appears to be, that he intended to paſs a Fee, as if it had 
been limited to the Deviſee and his Heirs for ever. 
Gil. Lawof 62. So if an Eſtate be deviſed to A. during the Life of B. in Truſt for B. 
Uſes 24. and after the Deceaſe of B. to the Heirs Males of the Body of him the ſaid 
2 Vent. 311. B, now living ; that is a Remainder veſted in the Heirs of B. for Heir now 
nents e „living, in that Deviſe, muſt be taken as a Periphraſis of the Heir apparent, 
who is called Heir in Law, as may be obſerved by the Words quare Filium 
& Heredem rapuit. TR | | EE 
63. The next Property of an Uſe is, 
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3. That it is deviſeable. 


Treatiſe of 64. The Reaſon why Lands were not originally deviſeable, was, becauſe 
Tenures 77. the Ceremony of Livery was required to the Tranſmutation of the Poſſeſſi- 
_ 123-2-0n, which is not neceſſary to the Diſpoſal of an Uſe; for Livery is to give 
Uſcs x by Notice againſt whom the Præcipe is to be brought, and the Præcipe is only 
But by 32 of an Eſtate of Freehold, _ 8 e 


H. 8. c. 1. | | | 
and 34 H. 8. c. 5. Lands, &c. are deviſable by Will, 


6Rep.18.Sir 65. If a Man makes a Feoffment in Fee to the Uſe of his laſt Will, the 
ory Foes Feoffor has it to the Uſe of himſelf and his Heirs ; for until a Man has ac- 
Ii. b. Bujp fually diſpoſed of the Uſe, the Uſe is in him only; and if he deviſes, the 
200. Se- Parties muſt claim their Intereſt by the Deviſe, | 
main's Caſe. | „ 5 
6Rep. 18. Sir 66. But if a Man makes a Feoffment in Fee to the Uſe of ſuch Perſon 
Edw,Clere'sand Perſons, and of ſuch Eſtate and Eſtates as he ſhall appoint by his laſt | 
con „ þ Will; there by the Words of the Conveyance he has a qualified Fee, till 
Git Law of Declaration and Limitation according to his Power reſerved ; and it is only 
Uſes 33. the Office of the Will to nominate ; for the Intereſt is transferred and diſ- 
poſed of by the Feoffment. But where there are no Words of Diſpoſition, 
Sc. in the Feoffment, there the Parties muſt claim by the Deviſe. 1 
4 Rep. 23. 67. If a Copyholder ſurrenders to the Uſe of his laſt Will, the Land is 
Copyhold ſtill in the Copyholder, and he may diſpoſe of it by an Act in his Life- 
Cole: 5 time; if he does not, by any Will, it ſhall go to his Heirs; if he makes a 
Bulleyn _ Will it paſſes by the Surrender, and not by the Will ; for the Property of 
Graunt's the Copyhold is not altered by a private Act of the Tenant, but by an open 
Caſe. and ſolemn Act in the Lord's Court; but at Common Law the Uſe of the 


Cro. El. 441. Land may paſs by a Deviſe, as is ſaid; and the Freehold itſelf ſince the 


Fitch v. | 
Hockley. Statute. 


Hob. 349. 68. Alſo if a Man ſuffers a Recovery to the Uſe of his laſt Will, he 
Ear] of Or- may diſpoſe of the Eſtate by a Conveyance de nowo during his Life ; but he 
3838 cannot during his Life limit new U/es on the old Recovery, ſo as to be 
Ul = og thereby bound from any Alteration ; becauſe the whole Interelt of the Re- 
1 5 covery was declared to be to the U/e of his Will; which is changeable in 
1 it's Nature. Ws | „ : 
17 | | 69. Likewiſe 
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Years ; and Grants of Leaſes are made good againſt Ceſtui que Uſe and 25. 


the King has the Uſe of the Term in this Caſe. 
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69. Likewiſe if a Man makes a Feoffment in Fee to the Uſe of his laſt Bro. F. al 


Will, and in the Deed he expreſſes the Uſe of. the Will to be to himſelf for Uſesz 3. f. t. 
Life, and then to his Son in Tail, and afterwards makes a Leaſe for Years, 9 H. 8 c. 12. 


and dies ; this ſhall bind the Son ; for it being expreſsly declared to the flu db op 
Uſe of his Will, it ſuppoſes a Power in him to change it. declared up- 
: on the 


- Livery without the Word Will, there he cannot alter his Will. Bro. loc cit”. 
70. If Ceſtui que Uſe deviſes, that his Feoffees may alien the Land to J. S. B. F. 338. 
| = | 


* the Feoffees may enfeoff B. and B. may alien to J. S. 


71. Likewiſe if Ce/tui que Uſe deviſes, that his Feoffees fhould alien the 1big. 
Land for Payment of his Debts, the Creditors may compel him in the Court 


of Chancery to do it. | | 
72. So alſo if Ceftui que Uſe deviſes, that his Feoffees ſhould alien the ibid. 


Land, the Heir ſhall take the Profits till Alienation, and if they do not 
alien, he ſhall have the Land for ever. 8 


4. That it is not extendible or Aﬀets, 


73. The Reaſon why an Uſe was not extendible is, becauſe there is no Rep. 121 b. 


Proceſs at Law but upon Eſtates at Law; and Uſes are merely Creatures of Chudleigh's 


Equity, on which the Common Law can award no. Execution, and they * Cakes 


were not Aſſets, becaule they go in the Courſe of Inheritance; and not to , 


Executors. | | | Bennet v. | 
| Box. Id. 128. Pratt v. Colt. 


74. But if a Teri be limited to attend a Fee Simple, this ſhall be Hardr. 489. 
Aſſets for the Payment of juſt Debts ; for the Court of Chancery will The Attor- 


not carry it out of its due Courſe, where there is any Prejudice or 8 


convenience. Sands. 


75. Likewife by the Stat. of R. 3. it is held extendible upon a Statute 
Staple or Merchant; for this is in the Nature of a Grant, or Leaſe for 


» 


Bro. F. al 
Ules 339. 


1Co. 131. b. 


the Feoffees, by the Statute. : 
| | | Chudleigh's Caſe. 


76. But fince the Statute of Frauds and Perjuries, Uſes ſeem to be 1Chan.Rep. 
Aﬀets in the Heir for the Payment of juſt Debts, the Heir being 18. Pratt v. 


olt 


obliged to pay all juſt Debts out of a real Eftate that deſcends from the il. Law of 


Anceſtor. = 7 4 7 
5. That it is not forfeitable. 


77. An Ufe in Fee could not be forfeited for Felony; for in Caſe of Hard. 466, 5, 
Felony the Lands are caſt on the Lord of whom they are holden, for want 488, 489. 
of Heirs; but an Uſe is holden of no Body. Gil. Law of 

| | | | Uſes 38. 
78. Neither could it be forfeited for Treaſon; for all Tenures are for- Hart. 492, 
feited by the Breach of Fidelity and Duty owed to the Lord; for under 495. 
that Condition the Tenants take their Eſtates, and con ſequently all Breaches Gil. Law of 
of Allegiance forfeit the Eſtate to the King, ſince it originally came from 3 
him, conſequently the Eſtate which is holden may be forfeited; but an eee 


Uſe is holden of no Body. is altered by 
| | 26H.8.c. 13. 


| 223 KM 8. c. 20. And ſee Hale's P. C. Vol. 1. 240, 247. & ſequent”, 
79. But if a Term be limited in Truſt, and Ceſtui gue Truſt commits Allen 16. 


Treaſon or F elony, the Term is forfeited ; for the perſonal Property goes 1 


with the Perſons ; and when the Poſſeſſion is forfeited, the Party is inca- Harꝗ 466 

pable of perſonal Property, conſequently the Right 1s in the Publick, and 408. 1 8 
| Gil. Law of 

80. Yet Uſes 39. 


Hard. 49;. 30. Yet if a Term be limited to attend the Inheritance in Truſt, it is not 
Attorney- forfeited for Felony, becauſe it does not veſt in his Perſon and go to his 
8 „ Executors, but belongs to the Inheritance, like the Charters which are not 

Gil. Law of forfeited. - | | | 

Uſes 39. 


And. 2949, 81. But no Uſe can be forfeited at this Day, unleſs it be of a Chattel or 


Pl. 302. Sir a Leaſe, for all Uſes of Franktenement are, by the Statute of 27 H. 8. exe- 


Francis In- cuted in Poſſeſſion, as will be ſhewn hereafter ; and ſo there is no Uſe 
glefield's which can be forfeited, and it would be in vain to give Uſes where no Uſe 
exiſts at the Time. 5 5 . 


6. A Woman is not dowable of an Uſe. 


tRep.122.22 82. A Feme was not dowable of an Uſe, for the Privilege of Dower was 
7 Law of only to Freeholders Wives; now an Uſe, being no Freehold, was not 
Neither can Within that Law, and the Chancery allows the Feoffees to be ſeized to No- 
4 Huſband body's Uſe, but thoſe that are particularly named in the Truſt. 


be Tenant | 
by the Curteſy of an Uſe, 1 Rep. 122. 


4 Rep. 1. b. 83. And that being the Caſe, it became a Practice; for the Father and 
Vernon's Friends of the Woman, to procure the Huſband to take an Eſtate from the 
7 — * Feoffees, or others ſeized to his own Uſe, for Life; and then to the Uſe 
18 7 of his Wife, for Life, before or after the Marriage; which was the Ori- 
transferring ginal of Jointures. | | | 8 5 


Uſes into ee | 1 
Poſſeſſion, the Wives would have been intitled to their Dower of the Huſband's Seizin, as well as to 
their Jointure, which occaſioned the adding of the Branch concerning Jointures to the 27 H. 8. See 
Title Jointure Vol, 3. p. 220. 8 | 


(C) Df the Inconveniences of Uſes, 


1.C UCH was the Nature, Property, and Operation of Uſes at Common 
Law, and ſince the Stat. of K. 3. and though theſe Uſes had a very 
equitable Beginning; yet, like all new Models of general Schemes of or- 
_ dering Property, they introduced a great many unforeſeen Inconveniencies, 
_ _— in many Inſtances the Inſtitution and Policy of the Common 

Law. For— Cs | x 
dee the Pre- 2. Eſtates paſſed by Way of Uſe, from one to another, by bare Words 
amble to only, without any ſolemn Ceremony or permanent Record of the Tranſ- 
—_ * action; whereby a third Perſon that had Right knew not againſt whom to 

1 123 bring his Action. | | 5 

4. 3. Uſes likewiſe paſſing by Will, the Heirs were diſinherited by the in- 
1 And. 323-advertent Words of dying Perſons. Lords alſo loſt their Wardſhips, 
Poph. 73. Reliefs, Marriages and Eſcheats; the Truſtees letting Ceſtui gue Uſe con- 
> peg of tinue the Poſſeſſion ; whereby the real Tenants that held the Lands could 
not be diſcovered. The King likewiſe loſt the Eſtates of Aliens and Cri- 
minals ; for they made their Friends Truſtees, who kept Poſſeſſion, and 
ſecretly gave them the Profits fo as the Uſe was undiſcovered. Purchaſers 
were unſecure ; for the Alienation of Ceſtui gue U/e in Poſſeſſion was at 
Common Law a Difſeizin, and though the 1 K. 3. c. 1. gave him Power 
to alien what he had; yet the Feoffees might ſtill enter to reveſt a Remain- 
der or contingent Uſe, which were never publiſhed by any Record or Li- 
very, whereby the Purchaſer could know of them, Eſtates likewiſe created 
by Law in Conſideration of Marriage, ſuch as Tenancies in Dower 25 
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by Curteſy, were defeated, notwithſtanding the 1 R. 3. Add to theſe, 
that the Uſe was not ſubject to the Payment of Debts, and that many loſt 
their Rights by Perjury, in Averment of ſecret Uſes, And laſtly that 
Uſes might be allowed in Mortmain. | 

4. To remedy theſe Inconveniencies, the Legiſlature framed the Stat. of 
2 H. 8. c. 10. which leads us to conſider, 


— 


(o) Ot the Alterations introduced with reſpett to 
+ ng to Uſes by the 27 H. 8. c. 10. 
whic "Mm 


1. NACTS, that, Where any Perſon || or Perſons fland or be * ſeized, || 27 H.3.c. 


The Word 
* (Perſon) ex- 


or at any Time hereafter ſhall happen to be ſeized of or in any Ho- 
nours, Caſtles, Manors, Lands, Tenements, Rents, Services, Reverfions 
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Remainders, or other Hereditaments, F to the Uſe, Confidence or Truſt, of (1,164 411 
any other Perſon or Perſons, or of any Body Politick, by Reaſon of any Bar- Corporati- 


gain, Sale, Feoffment, Fine, Recovery, Covenant, Contra, Agreement, o 


Will, or otherwiſe by any Manner of Means whatſoever it be ; in every 


ns. Lord 
Bacon's 
Reading on 


ſuch Caſe, all and every ſuch Perſon and Perſons, that have or ſhall have the Statute 


any ſuch Uſe or Truſt in Fee-Simple, Tail, for Life, or Years, or otherwiſe, of Utes 
or any Uſe, Confidence, or Truſt in | Remainder or Reverter, ſhall from 334, 335. 


henceforth fland and be ſeized. And be deemed and judged in lawful Seifin, * This Word 
Eftate and Poſſeſſion F of and in the ſame Honours, &c. to all Intents, &c. of 


ſeized) ex- 
cludesChat- 


and in ſuch like Eftate as they had or ſhall have in the Uſe, &c. of and in tles and 


the ſame ; and the Eftate, Title, Right and Poſſeſſion of ſuch Perſon or Rights. It 
Perſons as were or hereafter ſhall be ſeized of any Lands, Tenements, or \\kewiſe ex- 
Hereditaments, to the Uſe, Confidence, or Truſt, of any ſuch Per fon or Per- ciudes con- 


tingent 


ſons, or of any Body Politick, be from henceforth clearly deemed and ad Uſes, be⸗ 
Judged to be in him, or them that have, or hereafter ſhall have any ſuch cavſe the 


Uſe, Confidence or Truſt, after ſuch Quality. Manner, Form, and Con- Seiſin can- 


not be but 
to a Fee- 
Simple ot 
| 3 an Uſe; and 
when that is limit ed, the Seiſin of the Feoffee is ſpent. Ld, Bacon's Reading on the Statutes of 


dition as they bad before in or to the Uje, Confidence, or Truſt that was in 
then. 1 | 4 


_ Uſes 385. 


FT This Word (Hereditaments) is to be underſtood of thoſe T hings whereof an Inheritance js in 
Eſe; for if I grant a Rent-Charge de No for Lite to an Uſe, this is good enough; yet there is no 
Inheritance in Being of this Rent. It likewiſe excludes Annuities and Uſes themlſe}ves; ſo that an 


Uſe cannot be to an Uſe. Ld. Bacon's Reading on the Statute of Utes 335. 


f The Statute having ſpoken before of Uſes in Fee-Simple, in Tail, for Life or Years, 2ddeth, or 
_ Otherwiſe (in Remainder or Reverter) whereby it is manifeſt, that the firſt Words are to be under- 


ſtood of Uſes in Poſſeſſion. Ld. Bacon's Reading on the Statute of Uſes 337. 


The Words (lawful Seiſin, State and Poſſeſſion] intended not a Poſſeſſion in Law only, but a 
Seiſin in Tail; not a Title to enter into the Land, but an actual Eſtate. Ld, Bacon's Reading of 


the Statute of Uſes 338. 


2. S. 2. Where divers Perſons ſhall be jointly ſeized to the Uſe or Truf? 
of any of them, thoſe which ſhall have ſuch Uſe or Truſt, ſball be adjudged 
to have only ſuch Eſtate, Poſſeſſion, and Seiſin of the Lands, &c. as they bad 
in the Uſe or Truſt, ſaving to all Perſons other than thoſe which be ſeized to 
any Uſeor Truſt, all Right, &c. 


2. 40 


[ 
' 


Hu— — 
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Upon this 3. 8. 3. Alſo ſaving to all thoſe Perſons which ſball be ſeiſed to any Uſ,, 


_ ſaving all ſuch former Rights as they might have had to their own proper Uſe. 


— 


Clauſe the 
following 


| Caſe has been determined. The Huſband being ſeized in Fee made a Leaſe to O. and S. but it wa: 


in ſecret Confidence for the Preferment of his Wife; and afterwards he made a Feoffment to O. and 
others of the ſame Land to other Uſes, It was decreed by the Advice of Wray, Ander ſon and Man. 
Boed, that the Term was not extinguiſhed by this Feoffment, by Reaſon of the Proviſo; and becauſe 
O. had this Leaſe to his own Uſe, it is not extinguiſhed by the Feoffment which he took to the Uſe 
of another. Mo. 196. pl. 345. Cheyney's Caſe. 2 And. 192. pl. 9. S. C. ſays the Leaſe was made 
really in Truſt to the Uſe of the Wife, and Education of their Sons and Daughters, notwithſtanding 
that divers Covenants were therein contained, and a Rent was reſerved ; and ſays that the Feoffment 
made afterwards was to the Uſe of the Huſband himſelf, and his ſaid Wife tor their Lives, with 
Remainder over; and that the ſame was held accordingly, | | 


4. S. 4, 5. Where any be ſeiſed to any Uſe or Intent that another ſhall have 


| . wr er a yearly Rent out of the ſame Lands, Ceſtui que Uſe of the Rent ſball be 


en of natu- deemed in the Poſſeſſion thereof of like Eſtate as he or ſbe had that Uſe, 


ral Love and | „„ | | © 
Affection, covenanted to ſtand ſeized to the Uſe of himſelf for Life, the Remainder to B. his Son in 
Tail, and to the Intent thar B. ſhould have a Rent iſſuing out of the Lands, during the Life of A. B. 
the Son dies and his Executors brought Debt for the Arrears of the Rent. It was reſolved and ad. 
judged, that by theſe Words of the Statute B. in this Caſe had a good Rent, as well upon Covenant 
as by a Feoffment, or Bargain and Sale. Sir W. Jo. 179, Rivetts v. Godſon. | 


Vaugh. co. 5. The Deſign of this Law was utterly to aboliſh and deſtroy that per- 
Dixon v. nicious Way of Conveyance to Uſes ; and the Means they took to do it was 
Harriſon. to make the Poſſeſſion fall in with the Uſe in the fame Manner as the 
Renting this Uſe was limited ; and where they were all Freeholds, it was thought they 
Statute, would be then ſubje& to the Rules of Common Law ; but the Method 
there are, has not anſwered the Legiſlature's Intent ; for it has introduced ſeveral 
as will be Sorts of Conveyances quite oppoſite to the Rules of Common Law ; for 
ſhewn more now, wherever an Uſe is raiſed, the Statute gives Cæſtui que Uſe the Poſ- 


e ſeſſion; ſo that it is only neceſſary to form an Uſe, and the Poſſeſſion 


three Ways 


of creating paſſes, without any Livery or Record, and the Reverſions, without the 
an Uſe or a Attornment of particular Tenants; and now the Uſe (by the Name of 
Truſt which Truſt, which were one and the ſame before the Statute) remains ſeparately 
full remains in ſome Perſons, and the Poſſeſſion ſeparately in others, as it did before 


às at Com- 


mon Law, the Statute, and ate not brought together but by Decree in Chancery, or 
and is a the voluntary Conveyance of the Poſſeſſor of the Land to Ceſtui que Truſt, 
Creature of So that the principal Uſe of the Stat. of 27 H. 8. eſpecially upon Fines le- 
we pen bo vied to Uſes, is not to bring together a Poſſeſſion and Ule, but to intro- 

7:4 duce a general Form of Conveyance, by which the Conuſors of the Fine, 


and ſubject | a 
only to their who are as Donors in the Caſe, may execute their Intents and Purpoſes at 


_ controul and Pleaſure, either by transferring their Eftates to Strangers, by enlarging, di- 


a Man ſeiz - 


— miniſhing, or altering them, to and amongſt themſelves, at their Pleaſure, 
"Mar ene without obſerving that Rigor and Strictneſs of Law for the Poſſeſſion of 


ed in Fee the Conuſee, as was requilite before the Statute. | 


raiſes 4 5 | + = 
Term for Years, and Limits it in Truſt for J. For this the Statute cannot execute, the Termor not 


being ſeized. 2dly. Where Lands are limited to the Uſe of A. in Truſt, to permit B. to receive the | 
Rents and Profits; for the Statute can only execute the firſt Uſe. 3dly. Where Lands are limited to 


Truſtees to receive and pay over the Rents and Profits to ſuch and ſuch Perſons ; for here the Lands 


muſt remain in them to antwer theſe Purpoſes ; and theſe Points were agreed to. 1 Abr. Equ. Caſes 
333. Simpſon v. Turner. en | | 


Sil. Law of 6, But before we conſider the particular Alterations introduced in the 


Uſes 75. Mode of conveying Property by the 27 H. 8. it may be neceſſary to premiſe 


R 8 o b. * { - * . * = 
Before 4. in general, that, ſince the Statute, tae Limitation of Uſes is in many Caſes 


Statute the governed by the Rules of Law. As if a Feoffment is made to the Uſe 


Word Heirs of J S. and his Heirs Males lawfully begotten, with Remainder over; this 


was not | | | | 
neceſſary to create an Inheritance in an Uſe, but now Uſes are turned into Poſſeſſion, they are go* 


verned by the Rules of Poſſeſſions at Common Law. See ante P. 349. with Reſpect to the Deſcent 
| | | = the 


of Uſes. 
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does not paſs an Eſtate Tail, but a Fee-Simple, ſince the Statute ; for ſince 
the Statute has brought Uſes into Poſſeſſion, they ought to be governed by 
the Rules of Eſtates in Poſſeſſion, as to the Words that are eſſential to the 
creating ſuch Uſes, Now if there be no Words eſſential to the creating of 
an Eſtate, there is no ſuch Eſtate at Common Law, and the Statute has not 
abrogated the Common Law ſo far as to allow an Eſtate in Being, without 
Words neceſſary to create it; and here Nobody is limited from whence the 
Heirs of the Tail may proceed. Alſo no Fee Simple can be created in Uſes, 


without the Word Heirs, fince the Statute, for the ſame Reaſon, 2 


7. So if a Man makes a Feoffment to the Uſe of himſelf for Years, the 2 Noll. Abr. 
Remainder to B. in Tail, Remainder to his own Right Heirs, and after FB. Hl Lan of 


dies without Iſſue, living the Feoffor, the Remainder to his right Heirs is ye, 36. 
void, becauſe it being contingent, there is no Eftate of Freehold to ſupport Gilbert 


it, for there is no Tenant to the Præcipe, and the not having a perpetual makes a Q. 


Tenant to the Præcipe was an Inconvenience the Statute expreſly deſigned wang Fay 


to redreſs, and conſequently to this Rule the Statute has ſubmitted all p.-.. 


Uſes. | contingent, 
the Limita- 


tion ſhould not be to the Uſe of A. for Years, Remainder to B. in Tail, Remainder to the Right Heirs 


of C. for the Caſe as above reported in Rolls, does not appear to be contingent Remainder. 


8. Likewiſe if a Man makes a Feoffment in Fee to the Uſe of A. for Life, Gil. Law of 
the Remainder to his firſt Son in Tail, the Remainder to B. in Fee; if O91 8 
dies, his Wife being privement Enſient, and a Son is afterwards born, he, — 
ſhall take nothing; for if the Remainder does not veſt at the Determina- for preſerv- 
tion of the particular Eſtate, it ſhall never veſt; for, as it is ſaid before, ing contin- 
the Statute does not change the Nature and Being of Eſtates that were ſet- Sent Re- 

tled at Common Law, and a Remainder ex vi Termini ſuppoſes a particu- ger 2 
lar Eſtate, of which it doth remain. | Children, 

9. So if a Man makes a Feoffment in Fee to the Uſe of 4. his Son for 1 Rep. 138. a. 
Life, and afterwards to the Uſe of every Perſon that ſhall be his Heir, for — 

Life only, it is not good to the Heir; for it is againſt the Rules of Com- Gil. Law of 
mon Law, that a perpetual Freehold for Life only ſhould deſcend, becauſe yes 35. 

it creates a Perpetuity ; but it ſeems in this Caſe, as if the Chancery (ſince If ſuch a Li- 
there is ſuppoſed a good Conſideration) would have executed a Fee in A. mitation 
according to the Intent of the Parties, — worn gon 
| | tance would 


3 ſome Caſes however the Statute operates againſt the Rules of Law. e 
| 8, | | | 
11, If a Man makes a Feoffment in Fee, to the Uſe of A. in Fee; but Gil. Law of 
upon Payment of 100 J. or any other Contingency, to the Uſe of B. in Uſes 7% 
Fee, if the Contingency happens, the Fee ſhall be executed in B. for though _ 
according to the Rules of Common Law, a Fee cannot be limited on a Fee, 
becauſe a Fee-Simple is the largeſt Eſtate than can be limited; and there- 
fore will not bear a Remainder over, by way of Limitation ; and though 
this cannot be conſtrued a conditional Eftate ; becauſe to avoid Maintenance, 
the Common Law allows no Stranger to take Advantage of a Condition : 
Vet the Neceſſities of Commerce and Family Settlements induced the Chan- 
cery to paſs by this Rule, and the Statute has executed the Poſſeſſion in the 
ſame Manner and Form as the Party had the Uſe. Now fince he had but 
a conditional Fee in the Uſe before the Statute, he cannot have an abſolute 
and unconditional Eſtate, ſince the Statute ; for that is to ſet up an Eſtate 
directly contrary to the expreſs Words of the Statute. | | 
12, It has been obſerved that the Statute of the 27 H. 8. introduced ſe- 
veral Sorts of Conveyances quite oppoſite to the Rules of Common Law: 
And this leads us to conſider the ſeveral Sorts of Conveyances to Uſes, 


with their reſpective Operations. | 
En ( Of 
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(E) Df the ſeveral Sorts of Conveyances to 
_ Uſes. 


2 Sid. 115 I. HERE are bat thin ws of Conveyances to Ute j the two firſt. 
Heyns v, 7 of which only will feed a contingent Uſe, vis. 1. F eoffment, Fine 
Villas. or Common Recovery to Uſes. 2. Covenant to ſtand ſeized to Utes, 
3. Bargain and Sale to Uſes. By t this laſt Conveyance only no contingent 
Uſe can be ſupported. 
Ls 2. It is to be obſerved. concerning the Operation of theſe Conveyances, 
Sherrington that by thoſe under the firſt Diviſion, ſuch as Feoffment, Fine, or Common 
v. Storton. Recovery, Uſes are raiſed by Tranſmutation of Poſſeſſion ; but by the ſe- 
The Cove- cond and Third, that is, by Covenant to fland ſeized, and by Bargain and 
3 or Fale, Uſes ariſe without Tranſmutation of Poſſeſſion, for the Poſſeſſion is 
Wah are, K ſtill retained by the Covenantor or Bargainor, but for the Uſe of another. 
the Land be- Therefore, | 


cCauſe they | 
had not Livery of Seiſin, therefore Reaſon veſts thi Uſe in them, which is but a Right in Conſcieses 
to have the Profits. Plow, loc. cit. A | 


"its of theſe which raiſe Uſes by way of W of Poſſeſſion, fuch 
| as, 1. Feoffment. 2. Fi ines. 3. Recoveries. 


* See Vol 2. 3. The general Nature and Effect of theſe ſeveral Aﬀurances have been 
under their already explained under their reſpective Titles.“ It may not be improper 


— here however to take Notice of this general Rule, vis. That 


per Holt 4. On theſe Conveyances which raiſe Uſes by Way of Tranſwutation of 
C.J. Poſſeſſion, no Conſideration is neceſſary. 


Mod. 161, 
x63, and 1 oP. 176. Mildmay's Caſe, 


Moor 102. 5. An Uſe declared on an Eſtate executed, needs no Confideration. 


pl. 247. Cal- 

thorp's Caſe, It may be added, that when an Uſe ariſes upon a Conſideration, the Conſideration maſt 
be preſently executed. Arg. Cart. 140 in Caſe of Garniſh v. Weatworth. On the other Hand, it 
has been argued, that if J. covenant to ſtand ſeized to the Uſe of J. S. and his Heirs, in Conſidera- 
tion that he ſhall be my Counſellor, it is good, and the Land paſſed preſently, though it is not exe- 
euted. Arg. Cart. 142. ſays this Cafe was put by — in B. R. in one — Cale. 


6. It remains in the next Place to conſider, 


Of Deeds declaring the Uſes of F coffments, Fines and Recoveries. 


1 Rep. 6. 7. And herein it is to be premiſed. that Uſes may be declared or averred 
Mildmaye's on a Feoffment, Fine or Recovery of Land ; but on a Bargain and Sale 
. of Land no Uſe may be declared or averred, but what the Law doth 
I make. 

Id. Ibid. 8. Likewiſe on a Covenant to ſtand ſeized to Uſes, no Uſe may be de 
Dyer 169. clated or averred but what is contained within the Deed. It remains there- 
* fore to by r= 

. 1. Who may declare Uſes, 2. To har they may be declared. 3. 

In * Manner they may be declared. 4. At what Time they may be de- 

clared. 5. In what Caſes Avermeats may be e of Ules. | 


1. Who 7 
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1, Who may declare Uſes. | 


10. As the Court of Chancery does not ſet up Rules of Property contrary Gil. Law of 
to the Rules of Law, they who have not a diſpoſing Power by the Law Uſes 39. 
cannot raiſe an Uſe ; and conſequently Baron and a Feme Covert cannot 
declare Uſes upon a Feoffment ſo as bind the Wife. . 

11. But Baron and Feme may levy a Fine which will bind the Wife; Moor 197. 

for here the Law allows her a diſpoſing Power, becauſe ſhe is privately ex- HT 57.0 

; | | eckwith's 
amined, conſequently the Chancery muſt allow them to declare what is the Cafe. 
Deſign of that Fine, and therefore ſuch Declaration by them both ſhall 2 Roll. Abr. 
bind the Wife. 5 fd | | 7 

12. Likewiſe if the Huſband only declares the Uſes, this ſhall bind the 2 Rep. 57.2. 
| Wife ; for ſince ſhe joins in the Fine, ſhe muſt be preſumed to concur in Roll. Abr. 
the Deſign of that Fine; unleſs the contrary appears by ſome manifeſt Sign 79** 
of Diflent. | | | 

13. But if the Huſband declares the Uſes of the Fine one way by Deed, 2 Rep. 37. 

and the Wife another way by Deed, this binds the Huſband during the Co- Moor 197. 
yerture, but not the Wite afterwards ; for the Huſband cannot declare the Caſs ths - 
Uſes without Concurrence of the Wife, becauſe he has no Eſtate ; and Whether the 
ſhe cannot be preſumed to concur where the contrary appears by her Deed ; Declaration 
and ſhe cannot declare the Uſes alone, becauſe during Marriage the is not be not mere- 
ſui juris, and without the Huſband the has no diſpoſing Power: And if 3 : 
there be no Uſe declared upon this Fine, it is to the Uſe of the Wife; for fes oa os 
where there is no other Intent of a Fine declared, it is ſuppoſed to be de- A Fine ſhall 
figned as a farther Security to the preſent Poſſeſſor ; and the Uſe is ſtill in bindtbe Wife 


the Wife, fince in this Caſe ſhe has not departed with it. 3 
but it is ſaid that ſuch a Fine is reverſable for the Nonage of the Wife during her Nonage. Cro. Eliz. 
129. Charnoicke & Ux' v. Worſley. 2 Rep. 77. b. Ld, Cromwell's Caſe. Gil. Law of Uſes 41, 


A Man of non ſane Memory may declare the Uſe of a Fine levied. 2 Rep. 58. a. 

| ; | | 3 Beckwith's 
Caſe. So an Infant may limit an Uſe upon Feoffment, Fine or Recovery, and he cannot cou termand 
or avoid the Uſe, without firſt avoiding the Conveyance, Ld, Bacon on the Statute cf Uies 355. 


14. It is obſerveable in general, that every Man may declare and diſpoſe Id. Ibid. 
of the Uſe according to the Eſtate and Intereſt he has in the Land ; and 
therefore if two Jointenants levy a Fine, and declare the Uſes ſeverally, 
each Man diſpoſes of his own Moiety ; but if they declare no Uſes they 
are ſeized as before. __ | = | 
15. So if Tenant for Life and he in Remainder in Fee join in a Fine, Id. Ibid. 
without declaring any Ules, they are ſeized as they were before. 

16. Alſo if A. ſeized of certain Lands, and B. a Stranger join in a Fine, Id. Ibid, 
without Confideration, it ſhall be to the Uſe of A. for ſince there is no 
Conſideration to part with the Land, the Uſe is ftill in him. 

17. In like Manner if A. ſeized in Fee of certain Lands, and B. a Stranger 2 Roll. Abr. 
join in a common Recovery, without declaring any Utes, the Uſe ſhall 7 89. 
ariſe to him that had the Intereſt in the Land, and not to the Stranger. 

18. So where the Father was Tenant for Life, Remainder to the Son in Lat 82. Ar- 
Tail. A Præcipe was brought againſt the Father who vouched the Son and 8 BEG 
a common Recovery was had; and the Indenture recited, that the Recovery palm. 4086. 
was made between the Father and others; but in as much as no Proof was S. C. 
of the Conſent of the Son to ſuch Declaration, nor was he Party to the Noy 7.5. C 
 Indenture, the Court directed the Jury to find the Uſes according to the | 
| Eſtate which the Parties had at the Time of the Recovery.* | age farther 
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2. To: whom they may be declared. 


Gil. Law of 19. An Uſe, it is ſaid, cannot be raiſed to Aliens. For an Alien could 

Uſes 15. not compel the Feoffees to execute an Uſe; for it is contrary to the Policy 
4 hw 'of the Law that an Alien ſhould plead, or be impicaded, touching _ 
cery cannot in any Court of the e 1 


cornpel one 
to execute 2 Truſt for an Alien. Sty. 21. The King v. Holland. All. 15 & 16. But according to Brake 


a Feoffment or Gift tothe Uſe of an Alien born | is good, for an Uſe is only a Matter in Conſcience, 
| Br. Feoffment to Uſes Pl. 29, | | | | 


All. 15816. 20. The King ſhall have: PR Uſe of an Alien z; for the Advantage which 
Sty. 4 a Man receives from his Duty can extend no farther than the Obligation of 
Gil. Law of that Duty reaches, but the Allegiance of an Alien is temporary, therefore 
Uſes 43.. ſo is his Property; and ſince he is incapable of perpetual Subjection, hecan- 
| PR: not be protected i in any Eſtate that is of perpetual Continuance; end the 
ſaid the King Inconvenience is the ſame if this be a Freehold at Law, or a Troſt. 


ſhall not | 

+ ſeize the Land of an Alien, unlefs it bs executed in TV by a Decree in Chancery; for there was ne 

Right in Ceſlui que U/e himſelf, to ſeize the Lands without a Decree, and the King has only the 
Rights of the C tui gue Uſe, 'sty. 40. Gil. Law of Uſes 44. 


Gil. Law of 21. Alſo though the King cannot have Feoffees to his Uſe, becauſe he can- 
Uſes 44. not take but by Matter of Record, yet he may take it when the Uſe is 
| found of Record, where an Office is found of the whole Matter. 

Bro. F, to 22. Likewiſe the Limitation of an Uſe to the Poor of the Pariſh of Dale, 
Uſes pl. 29. is Good, though no Corporation; for though they are capable of no Pro- 
. 3 Rep. 25, perty at Common Law, in the Thing truſted, becauſe the Rules of Plead- 
100003 of 10g require Perſons claiming to bring themſelves under the Gift; and no 
les 44. indefinite Multitude, without publick Allowance, can take by a general 
Name, yet they are capable of a Truſt; for here the Complainants do not 
_ derive to themſelves any Right or Title to the Eſtate, but ſhew that it has 


been abuſed and miſemployed'by the Owners, contrary t to Conſcience. 


3. In what Manner they may be declared. 


4 Mod. 269. 23. le the Statute of F muds, 29 Car. 2. c. 3. even a Parol Decla- 
Zones v. ration of the Ufes of a Fine was good. And 

Morley. 

7 Mod. 76. 24. Uſes, even ſince that Statute, me be declared. by Wag cy 
Shortridge- without any Seal. 

v. Lamplugh. 


Moor 107. 25. If an Uſe is cle by ladeatuie, yet the 112 may alter the Uſe 
Pl. 249. by other Indenture at any Time till the r is executed, and the laſt In- 


the Jod denture ſhall guide the Uſe. 


in Andrew's 
Caſe. 


Comb. 429. 26. Where thee 3 is a 93 and a laft Writing by Huſband a Wife, the 
Jones v. laſt Writing, though not a Deed, amounts to a ſufficient Declaration of 


Writing was Olen; upon the ris the Fine being levied at a Ti ime different from the 


only be- 

tween the N . | 
Huſband of the one Part, and the Wife of che other Part. But the Deed was between them and 
others. Carth. 410. S. C. 2 Salk, 677. S. C. 4 Mod. 261. S. C. Parliament Caſes 143. S. C. and 
Juigment affirmed. he . . e | „ 


27. A Decla- 
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27. A Declaration of the Uſe, either expreſs or in Lau, is ſufficient ; as Hob. 27g, 
if A. covenants with B. for Money to do all Acts which B. ſhall require for Clanrick- 
Aſſurance to B. and his Heirs, and then levies a Fine to B. this Covenant®*©'* Caſe. 
and Fine will give B. the whole Land. 

28. Where a Baſtard was ſeized of a Manor and made his Will, by which Moor 789. 
he deviſes the Manor; and after he made a Feoffment of the ſame Ma- pl. 109. 
nor to the Uſe of ſuch Perſons, and for ſuch Eſtates as he had declared in the Exe. 
by his laſt Will, bearing Date, Tc. though this was now a counter mande! _— 
Will, it was ſufficient to declare the Uſe of the Feoffment, and ſo no Huſſey's 
Eſcheat. De | LS Cal”: 

29. It is not neceſſary in declaring an Uſe, if there be a Tranſmutation 12 Mod. 164. 
of Poſſeſſion, to uſe the very Word Uſe ; any Expreſſion hereby the Mind in Cale of 
of the Party may be known, that ſuch an one ſhall have the Land, is ſuf- — 9 


ficient ; per Holt Ch. J. in delivering the Opinion of the Court, 


4. At what Time they may be declared, 


30, A Declaration of Uſes may be made either before, or after the Time 
of making the Aſſurance ; for a ſubſequent Declaration, may direct the 
Uſes of a precedent Affurance ; and by— _ | : 
1. 40 5 Anne 16. /. 15. It is enacted that all Declarations or Crea- In an Eject- 
tions of Uſes or Truſts of any Fines or common Recoveries manifeſted by a ment ona 
Deed after, the lewying or ſuffering thereof ſhall be as good in Law, as if theſpecial Ver- 
Ad of 29 Car. 2. c. 3. for Prevention of Frauds or Ferjuries had not beenſowiag Cale . 


was deter- 


made. | 
| 5 CA | 5 | mined, A. 
and B. his Wife levied a Pine, and four Years afterwards declare the Uſes; in which Deed, are the 
Words following, viz. All and every Fine or Fines levied, or to be levied, ihail be to the Uſes of 
this Deed.” Holt Ch. J. delivered the Opinion of the Court, that the Uſes were ſufficiently declared; 
(the Jury having found That the Fine was levied to the Uſes therein declared.) And that, not- 
_ withſtanding the Statute of Frauds and Perjuries, a ſubſequent Deed is now as good as it was before 
the Statute, And that, it was doubtful, whether the Statute extends to es, becauſe they are not 
mentioned there, but only Tru/ts, yet that they took Truſts and Uſes to be the ſame, in reſpe& of 


| Truſts in their larger Extent, &c. fo within the Statute of Uſes. Holt's Rep. 733. Buſhel v Burland, 


32. If A. covenants to levy a Fine before ſuch a Day, though the Fine Arg. 3Bulſt, 
levied differs from the Indenture in Time, Place, Quantity of Acres, or in 5 Hager- 
the Perſon that occupied it; yet, when the Fine is levied, it ſhall be in- iter 2 Bo? 


tended to be to the ſame Utes in the Indenture. 69. Ld. 
| | Cromwell's 


\ Caſe, But it may in ſuch Caſe be averred by Parol to be to other Uſes. But if the Fine be levied in 
all Things purſuant to the [ndenture, no Averment can be but by Writing; for in this Caſe, the In- 
_ denture is directory to the Fine, and in the other Cale, it is 6ut Evidence. Cro. J. 29. Counteſs of 


Rutland v. The Earl of Rutland. = 


33. If a precedent Indenture be made to direct the Uſes of a ſubſequent e Rep. 26. 
Affurance, it is but directory till the Aſſurance is made, and then the Land Covateſs of 
is bound, and the Conuſor or Recoveree cannot by any AR of his, after Cone I 
the Recovery had, charge or avoid it; but if the Declaration be ſuble-, Rep. 16 
quent, if in the Interim, between the Aſſurance had and the Declaration & 11, &c. 
of the Uſes, the Conuſor or Recovery ſells, gives or charges the Lands Nowman's 
to others, this ſubſequent Declaration will not ſubvert the mean Eſtates, aſe. 
Charges or Intereſts, unleſs it can be otherwiſe proved, that by a certain 
and compleat Agreement of the Parties, the Aſſurance was had and made 
to theſe Uſes. | | | 
34. But the Diſtinctions between precedent and ſubſequent Declarations 
will beſt appear from the Conſideration of the following Head, vis. _ 


Aaz 5. In 
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5. In what Caſes Averments may be made of Uſes. 


go Rep. 10, 35- With regard to Averments it is to be obſerved, that where an Uſe iz 
Dowman's expreſſed upon any Feoffment, Fc. there no Averment hall be received 
Cale. to prove any Uſe contrary to the Uſe expreſſed ; but in caſe no Uſe is e- 
2 preſſed in the Aſſurance, there other Uſe than what the Law would 
make upon the Aſſurance, may be averred, and proved to have been agreed 
upon, and the Aſſurance ſhall be to ſuch Uſes. _ Ma Hs 
Gil. Law of 36. If by the Words of a Deed, upon a valuable Conſideration, a Man 
Uſes6. takes it to his own Uſe, or to the Uſe of another, there can be no Averment 
Le de that he takes it as a Truſtee in any other Manner; for there is ſuch a 
Deed js not Sanction given to all ſolemn Acts of contracting, that they cannot be 
upon a va- conſtrued directly contrary to their own Expreſſions. 1 . 
luable Con- EE 2» NES | 
ſideration, it is looked upon as a fraudulent Conveyance againſt the Truſt, 


Sil. Law of 37. Thus if a Feoffee to Uſes makes a Feoffment in Fee by Deed, upon 
| Utes 7- an equitable Conſideration, to F. S. and his Heirs, to the Uſe of his Heirs 

OD a expreſsly, J. S. ſhall be ſeized to his own Uſe, though he had Notice of 
Taw an Ule the former Truſt; for where the Deed expreſſes the Uſe, an implied one 
might have Cannot be averred.* ” = | | 
been raiſed 5 8 LETT „„ | . 
by Word, upon a Conveyance that paſſed the Poſſeſſion by ſome ſolemn AQ, as a Feoffment; but 
where there was no ſuch Ad, there it ſeems a Deed Declaratory of the Uſes was neceſſary ; for as a Fe- 
offment which paſſed the Eſtate, might be made at Common Law, by Parol; ſo by the ſame Reaſon 
might the Uſes of the Eſtate be declared by Parol ; but where a Deed was requiſite to the paſſing of 
the Eſtate itſelf, it ſeems it was requiſite for the Declaration of the Uſes, as upon a Grant of Rent, or 
the like. So it ſeems, a Man could not covenant to ſtand ſeized to an Uſe, without a Deed, there 
being no ſolemn Act; but a Bargain and Sale by Parol has raiſed an Uſe without, and it has been held 
to do fo ſince the Statute, In Cities exempted out of the Statute, it has been held, that if a Fine be 
levied of a Rent, no Uſe can be limited of it without Deed ; but now by 29 Car. 2. c. 3. all Declara- 
tions of Truſts, other than ſuch as ariſe by Implication of Law, are to be in Writing, and ſigned by the 
Party, who is by Law enabled to declare ſuch Truſt, or elſe it muſt be by his laſt Will in Writing. 
Gil. Law of Uſes 270, 271. | < | COP: 5 N 


| 3 676. 38. Where the Uſes of a Recovery are declared by Deed precedent, no 
Flehen new or other Uſe can be averred by Parol, unleſs there was ſome Variance 
between the Deed and the Recovery; but in caſe of a Deed precedent, it 
the Party ſet up other Uſes, he muſt confeſs and avoid: But where they 
are by Deed fubſequent, new or other Uſes may be averred without ſhew- 
ing the Deed, though there be no Variance, c. becauſe there was an in- 
termediate Time when there might be ſuch Agreement made, and the 
Utes ariſe by the Recovery according to that Agreement; and if a Deed 
ſubſequent be ſet up, the other may traverſe thoſe Uſes. | 

39. But where there is a Variance between the Deed and the Recovery 
or other Aſſurance, and no Averment of the Uſes can be made, there 

they muſt be left to the Conſtruction of Law, N | 
40. There is a Difference likewiſe with reſpe& to Averments between 
Parties and Strangers. Thus, 8 | 1 4 1 
Comb. 429. 41. If a Declaration of Uſes be ſubſequent to a Fine or Recovety, it is 
ps good; but there may be an Awerment, that they were to other Uſes, yet 
nee with this Difference, that where the Declaration is ſubſequent, there the 
Heir of the Conuſor is effopped to aver other Uſes, but a Stranger is not. 
But where the Deed is precedent, there, neither the Heir nor the Stranger 
is eſtopped to aver other Uſes, in caſe the Fine waries in any Circum- 


france ; but if the Fine was levied puſuant to the Deed, no Proof what- | 


ſoever. either by Writing or Parol, ſhall be admitted, that the Fine was to 
other Ules, than what are contained in the Deed, that being an Eſtoppel to 
the Parties. Per Holt Ch. J. Es 


4 1 
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42. Tt has been held that a Deed of Uſes precedent to a Recovery, may my 3 7 
pl. 71. Vava®” 


lor's Caſe. 


be explained by a Deed ſubſeguent, as in the following Inſtance - Feme, be- 
fore the 27 H. 8. of Uſes, being ſeized of Land, ſuffered a common Reco- 
very, and eee to marry A. B. ſhe, before the Marriage, declared by 
Indenture that the Feoffees ſhould be ſeized zo the Uſe of herfelf and A. B. 
whom ſhe intended to marry, and their Heirs. The Feoffees executed an 
Eftate after the Marriage to the Huſband and Wife and their Heirs in Fee, 
without any Uſe expreſſed. Afterwards the Baron and Feme by other In- 
denture declared, that the firſt Indenture was miſiaken ; for that it ſhould 


have been to the Heirs of their tauo Bodies, and for Default to the Heirs of 


the Wife. And they covenant, bargain and agree, ts tand ſeized do the 
Uſe of themſelves in ſpecial Tail, and after, to the right Heirs of the Wife; 
and the Huſband covenanted, if the Wife died without Iſſue, during his 
Life, that he would execute an Eſtate accordingly. The Wife died with- 
out Iſſue, and after the Statute of Uſes the Baron died ſeized ; and it was 
held that the fir ſt Indenture was correded by the ſecond, and the fiſt Uſe 
is ſufficiently altered without Eftate executed, and the Conſiderations are 
reaſonable and ſufficient, and adjudged for the Heir of the Wife. 

may be averred. | 

44. It now remains to conſider, 


2. Of thoſe Conveyances which raiſe Uſes without Tranſmutation of 


Poſſeſſion, ſuch as, 


1. Covenants to ſtand ſeized to Uſes, And 2. Of Bargain and Sale. 


2 


. Covenants to ſtand ſeized to Uſes. 


45. This Conveyance not having been hitherto treated of, it will be 


neceſſary to inquire more fully into its Nature and Effect. 
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07. b. 


43. A Conſideration which ſtands with the Deed and not repugnant to it, 7 Rep. 40. : 
| | Bedel'sCaſe. 


46. The Original of it was in this Manner. Before 27 H. 8. When Gil. Law of 
any Man covenanted to ftand ſeized to the Uſe of another, the Remedy Uſes 110. 


was | wo-fold. EEE 


47. Firſt, by Action at Common Law upon the Covenant, and thereby Id. Ibid. 


Damages only were recovered. 


48. Secondly, In Chancery; and there the Remedy aroſe thus; when any 
Man covenants to do a Thing, the Party is firſt bound in Conſcience to 
perform the Thing itſelf ; and if that cannot be, then to render Damages 
| for not doing of it ; therefore the Chancery that examines the Conſcience 
of Men's Actions requires a ſpecifick Performance of the Thing itſelf, 
where it can be had: But the Common Law could not carry this Covenant 
ſo far without offering Violence to its own Rules ; for che Common Law 
requires Livery ; and to allow an Action for a ſpecifick Performance makes 
the Agreement binding without it; but by the 27 H. 8. theſe Ules are ex- 


 ecuted, and therefore no Action lies; for there can be no Complaint for 


= transferring the Thing, when the Statute transfers it to the Party 
imſelf, | Bo | | 
49. For the more clear underſtanding the Nature and Effect of this Aſſu- 
ance, we will conſider, : 

1. Who may covenant to ſtand ſeized and to whom. | 
23. What Conſideration is neceſſary to a Covenant to ſtand ſeized, and 
how far it extends. | | : 
3. By what Words a Man may covenant to ſtand ſeized, 


4- The Effect of a Covenant to ſtand ſeized. 
| | TE Es i. Who 
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1. Who may covenant to ſtand ſeized, and to whom. 


Pop. 52. Dil- 50. The King cannot be ſeized to an Ule, becauſe there is no Means to 
lon v. Fraine. compel him to perform; for the Chancery has only a delegated Power 

og 468. from the King over the Conſciences of his Subjects; and the King, who is 
Annen the univerſal Judge of Property, ought to be perfettly indifferent, and not 
| General. take upon him the particular Defence of any Man's Eftate, as a Truſtee. 

3 Roll. Rep. EE = | | 
| 332. — . v. Franklin and another. But ſee Vern, 439. per Maſter of the Rolls, in Caſe of Ld, 
Kildare v. Euſtace, relating to the Iriſb Forfeitures, where he ſays he takes the King to be in Nature 

of a Truſtee, notwithſtanding the general received Opinion to the contrary. | 5 
The King cannot be ſeized to an Uſe, becauſe he cannot be obliged to execute the Poſſeſſion to the 
Uſe by a Subpœna, ſince if he diſobeys he cannot be complled to Obedience by Impriſonment. Jenk. 
195. Pl. 1. | | | 0 | — = 


Id. Bacon on 51. The Queen (ſpeaking not of an Imperial Queen, but by Marriage) 
the Statute cannot be ſeized to an Uſe ; though ſhe be a Body enabled to grant and 
of Uſes 347. purchaſe without the King, yet, in regard to the Government and Intereſt 
FECT the King hath in her Poſſeſſion, ſhe cannot be ſeized to an Uſe, . | 
= Lawof 52. Bodies Politick are not capable of an Uſe or Truſt, becauſe they are 
FR Rep 122. Bodies framed at the Will of the King, and are no further capable than he 
Pop. 72, wills them; and it is his Will that they ſhould purchaſe for the common 
Benefit, and for the Ends of their Creation, and not that they ſhould take 
any Thing in Truſt for others; alſo being incorporate, the Chancery had 
no Procels on the Perſons to compel them to diſcharge their Truſt. 
Gil. Law of 53. Aliens, and Perſons attainted, are not capable of an Uſe, for they 
| Uſes 5. can take for no Man's Benefit but the King's. 
1 Rep. 122. | | 3 „ 8 : | 
Pop 72. The King ſhall have the Uſe of an Alien, becauſe as his Allegiance is temporary, ſo ought- 
his Property to be. All. ig & 16. Sty. 40. Gil. Law of Ules 43. | . 


1 Rep. 122. 54. A Diſſeizor, Abator or Intruder, cannot be ſeized to an Uſe, for they 
3. 139. b. take it under no Truſt, but defeat the Eſtate to which the Truft was ſub- 
| Joined ; and the Chancery had no Power to try the Right of Inheritance 
between them, for the Right of that Title 1s triable only at Common 
Law; but if he, who has the Uſe, exhibits a Bill againlt the Feoffee to 
an Uſe, the Chancery will order him to try the Title with the Diſſeizor at 
TCTommon Law. „„ © 5 | | 
1Rep. 122. 55, A Lord by Eſcheat ſhall not be ſeized to an Uſe, becauſe he is in by 
e eof. a Title Paramount, and ſeized of an Eſtate antecedent to that to which 
13% * the Uh is anuexed. Lord of a Villain, a Lord that enters for Mortmain, 

or recovers by Ceſſavit, or a Tenant by the Curteſy cannot be ſeized to 

an Uſe, for they claim by the general Laws and Statutes of the Kingdom, 

which the Chancery has no Power to alter, and do not take as Subſtitutes 

under thoſe private Contracts, to which Truſts are annexed, and ſo cannot 

be puniſhed as corrupt Breakers of that Truſt which they never undertook. 

Cro. J. 499. <6, "Tenant in Tail cannot covenant to ſtand ſeized fo as to change an 
Cooper Ve Uſe, unleſs during his own Life. . . 5 


Frank in. 
Het. 110% 1 | . 8 TER | 
Bromfield's Caſe. None can be ſeized to the Uſe of another, but ſuch as can execute an Eſtate ac- 
Fording to the Directions of Ceſtui gue Uſe, which Tenant in Tail cannot; for it was Intent of the 
Statute de Donis that he ſhould have the Lands and the Profits of them ; and if he ſhould execute an 
Eſtate to an Ule, his Iſſue would be intitled to their Formedon. Br. Feoff. al Uſes, pl. 40. 2 Roll. 
Abr. 780. 1 Inſt, 19. b. Gil. Law of Uſes 11 & 205, Cc. 5 | NT ; | 


110 Brom- 


> eid's Cale. BANS with another that A. and B. ſhall be ſeized to his Uſe for 


PerCur. Het. 67. If Tenant in Tail by Indenture, on Conſideration of e cove- 5 
erm of 
his 
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| his Life, and after his Deceaſe to the Uſe of his Son and Heir apparent: | 
By this Covenant there is no Uſe changed, unleſs only during the Life of 

Tenant in Tail. 1 _— 

8. So if Tenant in Tail covenants to ſtand ſeized to the Uſe of himſelf Cro. Eliz. 
for Life, Remainder to his eldeſt Son in Tail; ſince he had only the Power $95: 
of diſpoſing of an Eſtate for Life, by the Statute de Donis, which he hath l — 
| . 3 11 . A eld's Caſe. 
not paſſed out of himſelf, it is ſtill in him as it was before; and the Re- | 

mainder is void in its Creation, and therefore there can be no Execution of 
it, for the Execution muſt be immediate by the Statute of Uſes ; and 
therefore a Fine afterwards levied cannot help it. | | 5 
59. But if Tenant in Tail covenants to ſtand ſeized “ to the Uſe of 4.2 Salk. 620. 
and his Heirs, or to the Uſe of A. for Life, + Remainder to B. in Fee. Machil v. 
The Covenant is not void, but puts the Eſtate out of the Covenantor. The cove. 
Per Holt Ch. J. in delivering the Opinion of the Court. 7 nant is good, 
„ 5 | and paſſes a 
| ES > | | baſe Fee to A. per Holt Ch. J. Comyn's Rep. 121. pl. 84. S. C. 
F And the Remainder is good, though the Tenant in Tail dies during the Life of A. until it is 
2yoided by the Iſſue. Comyn's Rep. 121. per Holt Ch. J. in S. C. | | 


60. Yet if Tenant in Tail covenants to ſtand ſeized to the Uſe of 4. 3 3 | 


and his Heirs after his Death, it is void, Mackil ws: 
| | Clark. 


Mod. 26. S. c. & P. becauſe it is to commence at a Time when the Right of the Eſtate out of which 


it would iſſue, is in another Perſon by a Title paramount the Conveyance, wiz. per formam Doni, 


61. So if Tenant in Tail covenants to ſtand ſeized to the Uſe of himſelfz Salk. 620. 


for Life, Remainder to J. S. and his Heirs, it is void; for the Remainder 1 wh 
TK. 


is to take Effect after his Death, when by his Death the Jitle of his liſue, Mod. 18 to 
commences ; and the Covenant, as to the Eſtate for Life to himſelf, is 28. S. C. ac- 


void in this Caſe, becauſe there is no Tranſmutation of Poſſeſſion. Such cordingly. 
a Covenant is in any Caſe good only in reſpect of the Remainders; and 
ſince the Remainders are void, the Covenant and the fuſt Eftate are like- 
wiſe void. | | „ | 
62. Likewiſe a Tenant for Years, ſince the Statute of Uſes, cannot be Jenk. 195. 
ſeized to any Uſe; for a Tenant for Years has only a Poſſeſſion, and not a pl. 1. 


Seizin which the Statute requires. 25 | 
63. But a Tenant in Dower may be ſeized to an Uſe, for a Tenant in Hard. 469. 


| Dower claims by the Marriage Agreement, and a ſufficient Proviſion is Co. Lit. 239. 
made for her by Law, which is a third Part of her Huſband's Eſtate ; and 4 Rep. 122, 


fince a private Contract is the original of her Title, ſhe continues the Br F. to 


Eſtate of her Hutband as he purchaſed it, and under the ſame Truſt and Uſes 338. 


Agreement. 1 ſ. 40. 
| On this 


Point we find ſeveral „ in the Books. Some ſay that Tenant in Dower claims 
Huſband ; according to others, ſhe is in, in the Poſt, and claims 
Q. And conſult the 


in the Per, that is, by or from her 
by Diſpoſition of Law, and does not come in by Privity of Eſtate. Therefore 


Authorities in the Margin, and ſee farther. Gil. Law of Uſes, pl. 11 & 171. 


64. An Occupant alſo may be ſeized to an Uſe, for an Occupant con- Hard. 468. 
t But ſee Bro. 


tinues the Eflate of Tenant for Life, as his Subſtitute, and ſo muſt take i 
as he had it | „„ | | | — 


56. It is a Rule that a Man cannot covenant that another thall ſtand ; Lev. 306, 
ſeized of Lands whereof the Seiſin is in himſelf, for this will not raiſe any Barrington 
Uſe, but will ſtand merely on Covenant. Thus if A. ſeized in Fee, in Con- v. Crane. 
ſideration of the Marriage of B. his Son, and a Marriage Portion, cayenanted 
to levy a Fine to B. and that B ſhould ſtand ſeized to the Uſe of A. the 
Father and his. Heirs, till the Marriage had, and after ta B.'s own Uſe in 
Tail, with divers Remainders over: And A. covenanted in the fame Deed, 


that he was ſeized in Fee, and ſo ſhould be till the Ule veſted in B. the _ 


Uſes 338. a. 


ſ. 10. contra. 
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It was reſolved by Powell and Rookſby J. the only Judges then in Court, 
that A. could not Covenant that the Son thould ſtand ſeized of Lands 
whereof the Father is ſeized ; and the ſubſequent Covenant was intended 
againſt Incumbrances only, as is uſual in ſuch Caſes, and not to raiſe any 
Uſe. - 555505 | | | 
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2. What Conſideration is neceſſary to a Covenant to ſtand ſeized, and 
8 boy far it extends. | | 


| Cart. 143- 66. Tt has been already ſhewn, that on thoſe Conveyances by which 
Garniſh v. Uſes are raiſed by Tranſmutation, no Conſideration is neceſſary ; but Con- 
833 veyances by Covenant to ſtand ſeized, or by Way of Bargain and Sale, 
tions to raiſe will not operate to Uſes without a Conſideration.“ „ 
Uſes are " Fu | J ee og * fs | 
Threefold, as Conſiderations of Blood or of Marriage, (which, as will be ſhewn, are good Confiders. 
tions on Covenants to ſtand ſeized,) and Conſideration of Money, which is the only good Confideration 
on 2a Bargain and Sale. See Title Bargain and Sale, Letter (D). | f 
Ld. Bacon ſays, there is no Reaſon in the Law why a Deed ſhould not raiſe an Uſe without any 
Conſideration. But he adds, that it is a Rea ſon of Chancery, becauſe no Court of Conſcience will 
enforce Donum Gratuitum, But where Money is paid whereby a Man's Fortune is lefſened, or where 
It is for the Eſtabliſhment of his Family, then it is good in Chancery. Ld, Bacon's Read. on Stat. of 
VOles 310, &. FT 3555 N | RF 


67. With Reſpect to Covenants to ſtand ſeized, Conſiderations of Blood 
| or of Marriage, are good Conſiderations to raife Uſes, 
Gil Lawof 68. And 1. Of Conſideration of Blood. If a Man parts with any Lands 
Uſes 47. in Advancement of his Iſſue, and to provide for the Contingencies and 
IN neceſſary Settlements of his Family, it is fit the Chancery ſhould make 
Wentworth, them good Conveyances, though they want the Ceremonies of Law ; for 
it is the Deſign and Intent of the Court of Equity to mitigate the Severities 
of Law, ſo as they may beſt comply with the Peace of Families; for their 
Eſtabliſhment is Part of the Nature and End of Government. | 
Id. Ibid, 69. Therefore if a Man, in Conſideration of natural Love and Affection, 
by covenants to ſtand ſeized to the Uſe of his Son or Brother, this is a good 
2 Roll. Abr. 70. A Conſideration of natural Affection expreſſed to one Child will, by 
782, 783. Conſtruction of Law, be extended to others. Thus if a Man, having Iſſue 


PR three Sons, covenants in Confideration of natural Affection to the eldeſt 


Edmonds; Son, to ſtand ſeized of certain Land to the Uſe of himſelf for Life, and 


ger Curiam after to his eldeſt Son and the Heirs Male of his Body; and for Default of 
| | ſuch Iſſue to the Uſe of his ſecond Son, and the Heirs Male of his Body; 
and for Default of ſuch Iſſue to the Uſe of the third Son, Sc. This is a 
good Conſideration to raiſe the Uſe to his younger Sons; for though the 
Conſideration of natural Affection be limited only to the Eldeft, yet this is 
equal to all the Sons, and therefore the Law will ſupply it without Ex- 
pPreſſion; for if nothing had been expreſſed, it had been good Confidera- 
tion by Implication of Law. | 5 . 
| Plow. Rep. 71. The Conſideration of natural Affection is good likewiſe to raiſe an 
303. Shar- 5 Uſe to Children unbora. Thus Conſideration of Affection to the Heirs 
3 Male of the Covenantor which he ſhould beget on the Body of A. his Wife 
| is good Conſideration to raiſe an Uſe by way of Covenant to the faid 
Heirs of his Body, for every one is bound in Nature to provide for his 
Children. EN | 5 8 5 
Rep. 13. b. 72. So for Advancement of his Heirs Male, a Man may covenant to 
[14-4] Loy ſtand ſeized to the Uſe of himfelf and the Heirs Males of his Body, and this 
- hoy The {Þall raiſe a good Eſtate Tail; for though all the Eftate Tail is in himſelf, 
Reaſon is, 5 | | | 
for that a Man may modify a Fee that continues in him, though he cannot take a Fee as de Nove 
when he has the old one in him. Gil» Law of Uſes 20g. = COD 


yet 
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et this is for the Benefit of the Heir Male though it is in futuro, and not 
in pracenti, for none can know who ſhall be his Heir; for ſolus Deus facit 


Heredes. | oo : 
73. But if a Man in Conſideration of his Care and Love which he bears 2 Roll. Abr. 
to F. S. called, named and reputed one of his Sons (where he was his 788. 


__ * — 2 5 — na ö 5 . ee ö 
ee * & 


Baſtard Son) covenants to ſtand ſeized to the Uſe of the ſaid J. S. this is BY: 374. pl. 
wh * 5 . : ; . * rſe- 
no good Conſideration to raiſe any Uſe. | | ley's Cale. 


| pe Os | The Reaſon 
is, for that in Law he is not ſuppoſed to be of the Blood of his Father, but is conſidered as a mere 
Stranger, for whom no one is preſumed to have a natural Affection. See the Caſe laſt mentioned, 
and ſee Gil. Law of Uſes 48 and 206, But a Baſtard may take by Feoffment, though not by Cove- 
nant to ſtand ſeized in Confideration of natural Affection. 1 Leo. 197. Lord Pagett's Caſe. 


74. So likewiſe if a Man covenants, in Conſideration of Blood and of the 2 Roll. Abr, - 
Marriage of his Baſtard Daughter, to ſtand ſeized to the Uſe of the Baſtard 755- be- 


1 


Daughter, this is not a good Conſideration to raiſe an Uſe, becauſe in the 8 | 
Law, ſhe is not his Daughter, but Filia Populi. | and Caran 


; | | But if a Man © 
covenants, in Conſideration of natural Love and Affection, Blood and Marriage of his Baſtard Daugh- 
ter, to levy a Fine, and that the Conuſee ſhall ſtand ſeized to the Uſe of the Baſtard Daughter, tho? 
this be not a ſufficient Conſideration to raiſe an Uſe upon a Covenant, yet it is expreflive of the Intent 
ol the Party, and therefore ſhall ſerve as a ſufficient Declaration of an Uſe upon the Fine, where 

there needs no Conſideration, Gil. Law of Uſes 207. | 


1 


*% _ _ r 
ee UH N. Ro” 
bo "8 a ot _— 2 
Ne 


75. Fraternal Love, and Continuance of the Land in ſuch of the Blood 2 Roll. Abr. 
of the Covenantor, is good Conſideration to raiſe an Uſe by way of Cove- 795: cites 
nant, for this is a Conſideration of Blood, and the Brother is one of the gh. C. 307. 


* K » | » er d 
next Degrees after his Parents and Children, and they who are next in Blood, Pled To. 
are next in Love, by Intendment of the Law. Stratton. 


76. Thus if A. by Indenture made between him of the one Part, and B. 2 Roll. Abr. 
his Brother (naming him ſo in the Deed) and C. and D. who are Strangers 783. S. C. 
to him, in Conſideration of Love and Affection which he bears towards Cro. Car. 
bis Wife and Children, and for their Maintenance and Stay of Living, $39. by bs 8 
and to the Intent to ſettle his Land in his Name and Blood, covenants with Sich v. 
the ſaid B. C. and D. to ſtand ſeized to the Uſe of himſelf for Life, and Riſſey & al. 
after to his Wife for Life, and after to the ſaid B. C. and D. and their S. C. Sir 
Heirs upon Truſt, that they ſhould make ſuch Uſes as he himſelf ſhall ap- bees a. 
point, and after to raiſe Portions for his Children, and after to G. his A # 
ſecond Son in Tail, &c. though no Uſe can ariſe by this Indenture to C. German v. 
and D. who are Strangers to the Conſideration of Blood, and fo this is Riſley. . 
void as to them ; yet the Uſe ſhall ariſe for all to B. who is his Brother, 
and ſo named in the Deed, which is within the Conſideration. Trin. 
14 Car. This was a ſpecial Verdict between Fox and Wilcocks, and 
argued at Bar, but it abated by Death. And after upon a new ſpecial 
Verdict between Smith and Buſbie, it was adjudged per Curiam, that Uſe 
| ſhall well ariſe to B. to perform the Truſts beiin the Indenture. 

77. But Confideration of antient Acquaintance, or of being Chamber 2 Roll. Abr. 
Fellows, or entite Friends, ſhall not raiſe any Uſe, Agreed per Curiam 783. 
between Ward and Tuddingham. T | | | | 
78. Alſo if a Man, in Conſideration that B. was bound in a Recognizance 2 Roll. Abr. 
for him, bargains and ſells Land to the other, that is not good, 


. | | tween Ward and Lumbard. 


79. Neither will the Conſideration of a Surname raiſe an Uſe, as was Jenk. 81. 
reſolved in Sir Chriſtopher Hatton's Caſe, who had a Siſter's Son called Pl. 60. 
Newport, and in confideration of his changing his Name to Hatton he co- 
Venants by Deed to raiſe an Uſe to him, this Conſideration was adjudged 
not ſufficient to raiſe an Uſe. ; | | | 
So. 2. With Reſpect to Conſiderations of Marriage—A Man may cove- 
| nant to ſtand ſeized to the Uſe of 4. his Wife, and the Conſideration 
| 8 1 that 


364 (E) USES and TRUSTS. 
tthat ſhe is his Wife will raiſe a good Eſtate to her, for this is a x good Con- 
ſideration in Law. 
Rep. 40. 81. Thus if an Indenture between A. * his Wife af one Part, and B. 
edell's their Son of the ſecond Part, and C. their Son of the third Part, the ſaid 4. 
8 in Conſideration of natural Affection and paternal Love which he has to 
his ſaid Sons, and for their better Advancement, and to the Intent that 
the Lands ſhould continue in his Name and Blood, covenants to ſtand 
ſeized to the Uſe of himſelf for Life, the Remainder to. his ſaid Wife for. 
Life, the Remainder to his ſaid Sons; here the Uſe limited to the Wife | 
imports a Conſideration of itſelf. 
| Plow. Rep. $2, Likewiſe a Man may covenant to ſtand ſeized to the Uſe of A. the 
po, IT Wife of his Brother, in Conſideration that ſhe is the Wife of his Brother, 
Strotton. and this ſhall raiſe a good Eſtate to her, for the Love which he bears to- 
15 wards his Brother, extends in his Right to his Wife. 
Sid. 83. in 83. So alſo the Conſideration of Marriage to be had, will raiſe an UG. 
Caſe of Ste- "becauſe the preſent Eſtate is to the Baron, and what i is limited to the Feme, 


gong at. is only a Remainder ; per Twiſden ]. 


2 Roll. Abr. 84. Likewiſe if a Man covenants, in Conſideration of natural Live and 
786. be- Affection to his Son, to ſtand ſeized to the Uſe of his Son for Life, the 
r Remainder to ſuch Wife as the Son ſhall afterwards have for Life, the 
Noy 122. Remainder to the firſt Son of the Son and Wife begotten, Cc. Though 
8. . The the Wife be a Stranger to the Conſideration (admitting it) yet the Eſtate 
Wite is limited to her is well raiſed for the W * which is within che 


within the Conſideration. 
Conſiderati- 


- en, becauſe the Covenantor intended the Advancement of his Poſterity, ad without A Wife, the Son 
cannot * a lawiul Poſterity. 


Plow. Rep. 85. But if a Man, in Finn that B. ſhall marry his Duvoghter, | 
307. Shar-covenants to ſtand ſeized to the Uſe of B. and his Daughter, the Remainder 
Strotton. to C. this is a void Remainder to C. becauſe he is a Stranger to the Conſi. 
stlotton.  deration- 
Ow. 86. in 86. It is to be obſerved farther with Regard to the Extent of theſe Con- 
Carter v. ſiderations, that if a Man covenants upon Conſideration to be ſeized to the 
Kingſted. Uſe of himſelf for Life, and after to the Uſe of his Son; but he ſays far- 
ther, that his Meaning is, that his Wife ſhall have it for her Life; Per Fe- 
| riam J. This is not a void Clauſe but good to the Wife. | | 
Cro. J. 180. 87. So alſo where A. in Conſideration of Love and for ſettling the Land: 
pl Froflen. in hls Name and Blood to his eldeſt Son, covenants to convey before Eaſter 
ditch, in Truſt for himſelf for Life, Remainder to B. his eldeſt Son in Tail, &c. 
— — 4 > og allo covenants to ftand ſeized from and after Eaſter, of ſo much of the 
faid Lands as ſhould not be ſufficiently conveyed, to the faid ſeveral Uſes, 
| Intents and Purpoſes, and no Aſſurances were made before Eaſter. It was 
& reſolved, that the Uſes and Eſtate raiſed by this Covenant being in Conſi- 
deration of Love to his Son, Ec. (no Eſtate at all being executed before 
Eaſter) the Covenant extended to all, though it was objected that the 
Words being, that of ſo much of the Lands, &c. the Intent was that he 
would ſtand ſeized when Part was executed and ſufficiently conveyed, but 
When no Part was executed it was not his Intent that all ſhould be raiſed by 
Covenant ; but this was not allowed, for the Conſideration being ſufficient, 
© the Covenant well extends to all, there being nothing conveyed by the 
1 Eſtate executed. 
1 Leon. 193. 88. There is a 8 a a geen to ſtand ſeized and a Feoff- 
& ſequent. ment; for if a Man covenants to ſtand ſeized to the Uſe of A. a Stranger 


E for Vears, c. Remainder to B. his Son in Tail, this is void as to A. for 


fee Plow, Want of a Conſideration, and the Uſe veſts immediately in B. and a void 
Com. 307. 
cintra. And a DiſtirQion is there taken, that if the Limitation to the Stranger precedes the Limita- 
tion to the Blood of the Covenanter, there, it is 8 to nd Strapger, but that if it is ſubſequent, it 


Uſe 


is void. Therefore — 


| Reaſon the former Eſtates, raiſed upon good Conſideration, cannot by 
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Uſe is as if no Uſe be limited; and if no Uſe be limited, B. muſt take Gil. Law of 
immediately, and not by Way of Remainder, or elſe he cannot take at Uſes 113. 
all; for a Remainder ex vi Termini ſuppoſes a particular Eſtate, and B. 
muſt not be excluded, becauſe Uſes being Creatures of Equity, the Parties 
Intent muſt be made good as far as poſſible, where there is a juſt and good 
Ground for any Part of the Conveyance. 
89. But if a Man makes a Feoffment in Fee to the Uſe of A. and a Stran- 1 Leon. 197. 
ger, or Baſtard for Life, the Remainder to his Son in Tail, this is good to * Paget's 
A. for upon a Feoffment there needs no Conſideration to raiſe the Uſe, as 
has been faid. | | 


90. There is another Difference likewiſe obſervable, for if a Man raiſes iRep.456d. 


Ules upon a Fine, Feoffment, or Recovery, he may reſerve to himſelf a Mildmay's 
| Power of making Leaſes ; but he cannot do it ona Covenant to ſtand ſeized, Cale. 
ot on a Bargain and Sale; for upon a Fine, Feoffment or Recovery, an Uſe 

may be raiſed without a Conſideration, and therefore will ariſe to the Leſ- 
ſees without Confideration ; and the former Eſtates which were raiſed with- 

out Conſideration, may be defeated without it; but in a Bargain and Sale, 
and Covenant to ſtand ſeized, no Uſes will ariſe without Conſideration, 
therefore not to the Leſſees; for where the Perſons are altogether uncer- 
tain, and the Terms unknown, there can be no Conſideration ; for which 


ſuch Leſſees be defeated, 


3. By what Words a Man may covenant to ſtand ſeized. 


91. It is a general Rule, that Words ſhall be conſtrued ſo that the Deed March. 50. 


may ſtand, if poſſible. Thus, | | | | : 
9. If a Man, in Conſideration of natural Love, and for Augmentation Vent. 138. 
of his Daughter's Portion, gives, grants, bargains and ſells, aliens, enfeoffs © guet. 
and confirms certain Lands to J. S. his Daughter, with a ſpecial Warranty, g. ow — 
and the Deed is inrolled, this enures by Way of Covenant to ſtand ſeized, : 
in reſpect to the Conſideration, | LE 
' 93. But if the Conſideration be not expreſſed in the Deed, it ſeems no Gil: Law of 
Uſe ariſes. 8 | | Uſes 118. 
44. Likewiſe if a Man, in Conſideration of Marriage of his Son's Daugh- Moor 122. 
ter, covenants that his Land ſhall deſcend, come and remain to him, orpl. 267. 


her, this is only a Covenant Executory, upon which an Action lies, andCro. Eliz, . 


the Force of the Covenant is not to alter the Deſcent ; bus it is no Cove-279: 


Blithemans. 


nant to ſtand ſeized, whereby he may be intitledin Chancery to a ſpecifick giitheman. 
Performance. Eo — | 
5 | 8 | | 76 | Ules 115. 
Here the Seizin of the Father is not appropriated to the ſeveral Uſes, but only a Remainder limited 
after the Father's Death, which cannot be without a particular Eſtate, nor that without a particuler 
Contract, and no Man can contract with himſelf, Gil. Law of Uſes 60, 


95. Alſo if a Man ſeized of a Rewerſion Expefant, upon an Eſtate forz Vent. 318. 


Life, gives, grants and confirms the ſame to his Son in Fee, in Conſidera--570" 5 


tion of natural Love and Affection expreſſed in the Deed, to the Uſe of did. 2g. Here 


himſelf for Life, the Remainder to his Son in Tail, the Remainder to ag. Dix. 
Daughter, without Attornment or Enrolment, this Conveyance is void, Gil. Law of 
and cannot enure by way of Covenant to ſtand ſeized ; for if it enures by Uies 113. 
way of Covenant to ſtand ſeized, the legal Eſtate out of which the Uſes 
riſe remain in the Cavenantor : But the Intent of the Conveyance is to 
raiſe the Uſes by way of Tranſmutation of Poſſeſſion, and to transfer the 
| Freehold, out of which the Uſes are to riſe to the Son; but this Conveyance 
will not paſs that Freehold for want of Attornment, and ſa the Uſes can 
never ariſe by this Deed. 7 | | 
| LG 96. So 


Gil. Law of 
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36 [IE) USES AAN TRUSTS. | 
Dy. 55. Ld. 96. So where A. ſeized of Land in Poſſeſſion and in Uſe, covenanted on 
Burgh's the Marriage of his Son with the Daughter of J. S. that the Son, imme- 
Caſe. diately after his Deceaſe, ſhall have in Poſſeſſion or in Uſe all his Lands; 
according to the ſame Courſe of Inheritance as they then ſtood in; and 
that all Perſons now ſeized, or hereafter to be ſeized, ſhall be ſeized to the 
ſame Uſe and Intent. It was held that the Fee-Simple of the Uſe was not 
out of the Father, nor is it changed, and that, as it is, it is only a Cove. 
nant ; but perhaps it might be otherwiſe, had the Words been, that im- 
___* mediately after his Deceaſe the Land ſhould enure and remain to the Son. 
And. 2% 97. So where the Father, in Conſideration of marrying of his Son, cove- 
pl. 56 nants, Cc. that he, Sc. has not made, nor ſhall make any Grant, Fe. 
of the ſaid Lands, but that all the ſaid Lands, &fc. ſhall deſcend, remain 
and come in Poſſeſſion and Uſe to the ſaid Son, and the Heirs Male of his 
Body, c. no Uſe is created or altered by thoſe Words. F 


Sid. 2. pl. 7. 98. Bridgman Ch. J. took a Difference between Covenants obligatory and 
in Caſe of Covenants declaratory, for Covenants declaratory ſerve to limit and direct 


Hoare v. 


Dix, — Uſes, but Covenants obligatory (as for Enjoyment free of Incumbrances) 
hall never be conſtrued to raiſe an Uſe, inaſmuch as they have another 


Effect. ; 
4. The Effect of a Covenant to ſtand ſeized, 


99 It is a Rule that no Covenant to ſtand ſeized can paſs an Uſe unleſs 
the Covenantor has Seizin of the Eftate at the Time of the Contract. Thus, 
2, Roll. Abr. 100. If a Man covenants to ſtand ſeized of the Manor of D. which he 


790. ſhall hereafter purchaſe, to the Uſe of J. S. and he afterwards purchaſes 


the Manor, yet this is void. _ 


| Noy 19. Yel- 101. So if a Man covenants to ſtand ſeized of the Land that he fhal! 


en ” hereafter purchaſe to the Uſe of his Son, and after purchaſes Land to the 

elverton. : : : | > Bs N 

Cro. Eliz. Uſe of himſelf and his Heirs, the Fee is in the Father. 

401. S. C. 102. For if a Man binds any Lands, you muſt ſuppoſe him to have a 

Gil. Law of Power to oblige them; but he that hath no Intereſt, hath no Power to 

Uſes 116. oblige them; and therefore ſuch a Covenant in Equity, before the Statute, 

could not oblige him to a ſpecifick Performance, for that were in Equity, to 

bind the Land, which is abſurd ; and ſince the Covenant is void in Equity, 
there can be no Execution by the Statute ; for the Rules of Law are equal- 
ly ſtrict in avoiding this Repugnancy ; for in Law, every Diſpoſal ſuppoſes 
a precedent Property; and by Conſequence, every Covenant to ſtand 
| ſeized preſuppoſes a precedent Seizin. 5 

Cro. Eliz. 103. Another Reaſon why the Uſe declared upon the Covenant is bad, is 


401. this; becauſe the Uſe muſt be limited by the Donor or Feoffor ; for he 
Noy 19. muſt limit the Uſe, that at the Time of Limitation had the Diſpoſal : 
» Now in this Caſe the Donor limits the Fee to the Purchaſer, which con- 


trouls the Intent of the Covenant. | : | 
=o. $i. 104. By the ſame Rule it is ſaid, that if the Mortgagor, in Conſideration 
402. of ſo much Money paid by F. S. covenants, that after Redemption he will 
Yelvertonv. ſtand ſeized to the Ge of J. S. and his Heirs, * this is a void Covenant-; 


Yelvertow but if a Feoffment be made to A. to enfeoff B. to the Uſe of C. and A. 


8 enfeoffs B. without the Limitation of any Uſe; yet it ſhall be to the Uſe of C. 


is, for that . „ | 
at the Time of the Contract he had no Eſtate or Intereſt. | | | 
Cro. Eliz. 105. So if a Man covenants to purchaſe Land by Michaelmas next, and 

3 before Eaſter following, to levy a Fine to ſuch Uſes, and accordingly pur- 
"Hs it * aig chaſes Land, and levies a Fine, without expreſſing any Uſe, or without a 
in Noy, that Conſideration, notwithſtanding the Law ſays it ſhall be to the Uſe of the 


if another Conuſor, yet it may be averted to be to the Uſes limited in the firſt Co- 


Uſe had venant. 
been ex- 8 


preiicd in the Fit e, chat ſnould have controuled the firſt Declaration of the Ufe. „„ 
5 152 ro OI. : 106, For 


USES ANDY TRUSTS. (E) 367 
ic. For a Man may declare the Intent of a future Act, which he had Gil. Law of 
no Power to do at the Time of the Declaration; for to declare the Intent Uſes 113. 
of a future Act, doth not ſuppoſe an immediate Power of doing it; but 

the doing any Act itſelf, which the Law allows to be good and effectual, 

preſuppoſes the Power of doing. 

10). If a Man, ſeized of three Acres, makes a Leaſe of one to A. for s Rep. 8. b. 
Life, and of another to B. for Life, and of another to C. in Tail, and then Juſtice _ 
reciting the ſeveral Eſtates, covenants, after all the Eſtates finiſhed, tod 3 
ſtand ſeized to the Uſe of his Brother in Fee; if A. dies, the Brother ſhall G1, Law of 
have the Reverfion of that Acre immediately, and not expect till the other Uſes 114. 
Eſtates, that is, the other Eſtate for Life and the Eſtate Tail, are de- 
termined ; for it muſt be conſtrued ſecundum ſubj ectam materiam ; and the 
Covenantor hath three diſtin Reverſions in him. : 


108. It is a Rule likewiſe, that a Fee cannot be raiſed by way of Pur- 2 Mod. 207, 


chaſe to a Man's right Heirs, for wherever the Heir takes by Purchaſe, then * 


Anceſtor muſt depart with his whole Fee. Thus A. ſeized in Fee had Iſſue stowel. 
two Sons B. and C. A. covenanted to ſtand ſeized to the Uſe of B. and | 
the Heirs Male of his Body on M. his Wife to be begotten ; and for want 
of ſuch Iſſue, to the Heirs Male of the Covenantor ; and for want of ſuch 
Ilſſue, to his own right Heirs for ever. B. had Iſſue of M. a Son and a 
Daughter; A. dies, and then the Son dies; the Daughter ſhall not take as 
Heir general, but the Uncle, vig. C. ſhall take Per formam Doni, and not 
by Purchaſe but by Deſcent. | | 
109. It is to be obſerved likewiſe ; that Uſes may ariſe on Covenants to 
ſtand ſeized by Implication ; as . ä 
110. If a Man covenants to ſtand ſeized to the Uſe of the Heirs Male of Vent. 372. 
| bis Body, omitting himſelf; per three Juſtices, but Twiſden J. contra, it is Pibus v. 
good, and he himſelf takes by Implication; and ſo Judgment was given Mitford. 


for the Defendant. 7 
111. But where A. made a Feoffment to the Uſe of himſelf for Life, and Pollex. 94. 


after his Death, and the Death of M. his Wife, to B. his Son in Tall : 

was held in this Caſe, that no implied Uſe did ariſe to M. and therefore the 
Eſtate to B. was contingent. | MT. | 

112, It has been held likewiſe that a Covenant to ſtand ſeized to the Uſes Lev. 76. 


in the Indenture, and to no other, cannot exclude Uſes by Implication, but x7 Fo Caſe 
| | a or Fous v. 


only expreſs Uſes. | Mitford. 


Smith, 


2. Of the Nature and Operation of a Bargain and Sale to Uſes. 5 


113. The Nature and Effect of this Kind of Aſſurance has been already gee Title 
explained ;* and having thus treated of the ſeveral Sorts of Conveyances to Bergen and 
: ; ate, 


_ Uſes, we proceed to ſhew, Vol. 1. p. 2275 
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ch What Kind of Property may be conveyed 


by way of Uſe, 


Sir Wm. Jo. x, LL Lands and Inheritances local, as Rents in Eſe, Advowſons 
227. by Do- in Groſs, Common for ſo many Beaſts, Liberties, Franchiſes _ 
2 1. Viſible or local, may be conveyed by way of Uſe. | 
 Willough- | £ „„ 

dy's Caſe. Ei: | | POE, | | | TER: 

Id. Idid. 2. But Inheritances perſonal, which have no Relation to Lands or loca 

5 Hereditaments, cannot be conveyed by way of Uſe, as Annuities, 
Per Crew, Ch. 3. A Seignory however conſiſting of Homage and Fealty, the Service 

J. Sir W. Jo. being merely perſonal, and to be performed by the Perſon of a Man, and 
_—_ * reſting in Feaſance, may be granted to an Uſe in reſpect of the Poſſibility 

| by's * o that the Tenancy may eſcheat, which perhaps never will be | 


N 5 granted to an Uſe, being perſonal Offices in Point of Service. 
Willough- : Eos 5 Eh 1 | | Sz 
 by's Cale, | . 5 | | SN | | 8 
Per Crew, 5. So a Liberty of Retorna Brevium which is perſonal, conſiſting in 
Ch J. Jo. Execution of Procels, FFF . 
118 in Ld, V „„ 

Willoughby's Caſe, cities it as ruled, 42 Eliz. B. R. in the Counteſs of Warwick's Caſe. 


Ter Crews 4. So a Stewardſhip or Bailiwick in Fee Simple of a Manor may be 


1d. ibid. 6. Soofa Shrievalty of a County. And, © | 
Id. ibid. 7. Where it is ſaid, that a Truſt cannot be raiſed out of a Truſt, and 
And it is therefore a Bargain and Sale by Deed indented and inrolled cannot be li- 


Nr Ae" mited to an Uſe, becauſe an Uſe cannot be limited to an Uſe, yet not- 


| there is a Withſtanding, when a Man is ſeized of an Eſtate of Inheritance of an Of- 
Diverſity be- fice holden by grand Serjeanty, wherein there is required Truſt in the Per- 
tween amere ſon, yet an Uſe which is a Pernancy of the Profits belonging to that Of- 
and a naked fice, may be raiſed out of the Eſtate of Inheritance, otherwiſe no Land 


2 he holden by grand Serjeanty could be transferred to an Uſe, nor any Uſe 


that hath it, ra ĩſed out of the ſame. 
hath neither | Ex} Oe ET : | 3 5 

us in Re, nor Jus ad Rem, nor Remedy by the Common Law, but only a mere Preception of the 
Profits by the Permiflion of the Terretenant; and an Eſtate of Inheritance, wherein the Owner hath 
both Jus in Re, and Jus ad Rem, by the Rule of the Common Law, and for the Profit whereof the 
Law giveth the Owner Remedy by Writ of Aſſize, and a Precipe quod reddat, as the Caſe requireth; 
and the Confidence required in the Perſon for the executing the Office may be an Objection (though 
2 weak one) that it cannot be transferred over, but not that an Uſe, that is, a Pernancy of the Pro- 
gts, cannot be raiſed out of the Eſtate, the Truſt in the Perſon is no Objection at all; for the Uſe re- 
ſpecteth the Eſtate of Inheritance, and not the Perion, Rs | | 


Git. Lawof 8. Nothing that paſſes by way of Extinguiſhment, can be granted to an 
Uſes, Se. Uſe. 7) 8 . 
Arg. Le. 148. 9. Neither can an Uſe be raiſed out of a Power, 


pl. 205. in 
Caſe of Read v. Naſh. 


44 Uſe, as Commons, &c. Ways in Groſs, for a Man cannot walk over Ground 
Gil. Law of . | X | 
ler 281, to the Uſe of a third Perſon, | | 


Sir Wm. Jo. 10. Neither can Things which are mere Rights be conveyed by way of 


11. In 


USES any TRUSTS 369 
11. In Caſe the Plaintiff declared that the Defendant ſeized in Fee of Cre. J. 189. 
the Lands over which there was a Way, and of other Lands by Indenture 33 


of Bargain and Sale inrolled, conveyed his Lands to J. S. in Fee, with a = rook- 
Way over his Lands, and that J. S. leaſed the Premiſſes to the Plaintiff,F, + 


* 


and that the Defendant diſturbed him. The Court were all of Opinion, : 


that by this Bargain and Sale the Land only paſſed, and not a Way over 
the ſame, becauſe nothing but the Uſe paſſed by the Deed, and there can- 
not be the Uſe of a Thing which is not in Ee, as a Way, Common, H.. 
newly created, and until they are created no Uſe can be raiſed by Bargain 
and Sale, and conſequently nothing paſſed by the Indenture. 
12, An Uſe may be of a Leaſe or Chattel. 

13. But it is ſaid that the Property of Money cannot be changed by a 
_ gratuitous Delivery to an Uſe. Thus e | 
14. A Sum of Money was delivered to FJ. S. to the Uſe and Behoof of Dy. 49.4. b 
a Woman, to be delivered to her at the Day of her Marriage, and before pl. 7. . 5 
the Marriage the Bailor revoked it; two Juſtices held the Money coun- Lyte v. Pen- 
termandable, and two è contra. But Dyer ſays, it ſeems that the Pro- ny. But if 


And. 294. 
Ing lefield's 
Caſe. 


wn perty of the Money cannot be changed by the Words to the Uſe and en 
ehoof. | delivered by 
way of 


Conſideration, Satisfaction or Recompence, there the Property would alter, and the Bailor could not 


countermand it, Dyer. lec citat'. | 


1c, One ſeized in Fee may bargain and fell, grant and demiſe Land to Brownl. 40. 
others and their Heirs to the Uſe of one for Years, becauſe he has a Fee- 

Simple. But Leſſee for Years cannot grant and fell his Leaſe to the Uſe 
of one for Years, : 

16. We have thus ſhewn how Uſes may be raiſed according to the Na- 

ture of the reſpective Aſſurances, and what Kind of Property may be con- 

veyed by way of Uſe: It remains now therefore more particularly to en- 


quire, | | 
a 1. What Kinds of Uſes are executed by the Statute. 2. What Caſes are 


out of the Statute. 


ä 


| (6) Df the ſeveral Kinds of Uſes executed by the 
Statute, * which in their moze general Divi⸗ Concern- 

lion, are twofold, viz. -" "= - 

- the latter 


cution of 
1. Uſes in Eſe. 2. Uſes in Poſlibility. | obo 
1 = | | | the 27 H. 8. 
1. Uſes in F/e. S. Tie 
| | EN „ „ | Jeinture, 
8 Regard to Uſes in Eſe, they are raiſed either by Tranſ- V. 3. P. 220. 
mutation of Poſſeſſion, or without ſuch Tranſmutation; and the | 
Manner in which they are executed, has been already explained in treating 
of the ſeveral Sorts of Conveyances to Uſes, and their reſpeQive Operati- 


ons, It remains therefore to conſider of 


Fointures by 
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(8) USES ANY TR U 8 T8. 
2. Uſes in Poſſibility; wherein | 
. Executory Fees. 2. Contingent Remainders. 
I. Of Executory Fees. 


See anteLet- 2. Though a Remainder of a Fee cannot by the Rule of Law be limited 
ter D. p. 357. after a Fee-Simple, yet that Rule hath of late been evaded by diſtinguiſh- 
In whatCale ing between an abſolute Fee-Simple and a Fee-Simple which depends 
1 on a Contingency ; and how ſuch Executory Fees may be limited, 
. — the is here to be conſidered, and they are to be governed by the following 


Rules of Rules: | 
Law. 


| Gil. Law of 1ft, That all Limitations that tend to the Proviſion of the Family, and 
Uſes 118. to ſecure againſt Contingencies which are within the Parties own immedi- 
| ate Proſpect, are to be favoured, hae. | | " 
2dly, All Limitations that perpetuate, or tend to Perpetuity, are in 
themſelves void and repugnant to the Policy of the Law. | 
7a. 3 3. And therefore it is to be ſeen what is a Perpetuity, L 
Caf of Per- 4: A Perpetuity is the Settlement of an Intereſt deſcendible from Heir 
pet. 31. to Heir, ſo that it ſhall not be in the Power of him in whom it is veſted to 
z Rep. 138. diſpoſe of it, or turn it out of the Channel. | ” 


Id. Ibid, 5. The Inconveniencies of which are, that the Eſtate is made uncapable 
of anſwering the Ends for which Perpetuity is maintained and eſtabliſhed ; 
for it puts it out of the Power of the Owner to provide for the Neceſſities 
of his Family, or the Extremity and various Changes of his own Affairs 
out of the Eſtate ; beſides it would be of univerſal Damage to the Com- 
monwealth ; for it would ſhut up all Converſe, by making the Way of 
Communication between Land and Money utterly impracticable; to know 
therefore how far a Limitation may be allowed, without the Danger of 
being conſtrued a Perpetuity, it is to be conſidered, what Limitations are 
| conſiſtent with the Rules of Reaſon and Policy. : | 
Sil. Law of 1ſt, The Law in all Caſes allows the Limitations of Eſtates for Life, to 
Uſes 119. Perſons in Being ; for there can be no Danger in ſuch a common Limita- 
tion, nor any Deſign to perpetuate; and therefore here the Party is re- 
rained from Alienation farther than for his own Life. | 

Id. Ibid. & 2dly, The Law allows of no Eſtate of Inheritance, that goes in lineal 
120. Succeſſion, but what is under the Power of that Perſon to whoſe Repre- 
| ſentatives the Eftate muſt deſcend ; and to eſtabliſh a Right of Succeſſion, 
and to reſtrain the Power of Alienation, is to perpetuate ; and therefore to 

limit an Eftate of Succeſſion, determinable upon remote Contingency, tends 

to a Perpetuity ; fince none can purchaſe with Security while ſuch a Cloud 

hangs over the Eſtate. : | 5 

6. Before we proceed to the Application of theſe Principles, it is neceſſary 
to obſerve, that - | | | | 185 

7. As to executory Fees, there is a Difference, where they riſe by way 

of Uſe, and where by way of Deviſe. | | . 
Cro. Eliz. 1ft, If they riſe by way of Uſe, there muſt be a Seiſin in ſomebody to 
265, be executed in the Grantee of the contingent Uſe, whenſoever the Contin- 


= go * gency happens; for if there be not a Perſon that can be ſeized of an Uſe, 
Nasr 31. there can be no Uſe; and conſequently there can be no Execution of it; 


Strang ways therefore if a Man covenants to ſtand ſeized to the Uſe of himſelf in 
©, Newton, Fee, till ſuch a Marriage takes Effect, and then to the Uſe of himſelf for 
| Life, the Remainder to his Wife, his Son, tc. and before the Marriage 
he makes a Feoffment in Fee, Gift in Tail, or Leaſe for Life, -upon pt 
| Wy e e Conſi- 
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Conſideration, without Notice of the Uſes, the Eſtates limited after the 
Marriage ſhall never ariſe ; becauſe there is nobody ſeized to ſuch Uſes, 
and the ſame Law is of Feoffments to ſuch contingent Uſes. 
8. But if in this Caſe he had made a Leaſe for Years, he would not have Cro. Jac. 
deſtroyed the future Uſe, but only have bound it ; becauſe there is a Sei- Lr. $ 
zin, out of which the Uſe ariſes; and at Common Law, if the Feoffees yo 
had made a Leaſe upon good Conlideration, as in this Caſe, it would have 
bound the Lands, and conſequently Ce//ui gue Uſe muſt have the Profits 
of the Land thus leaſed ; and in this Caſe, ſince the Statute, the Covenantor 
has the ſame Power of obliging the Fee'; and therefore thoſe to whom 
the contingent Eflates are limited muſt take it under the Charge. | 
9. So in Caſe of Feoffment to the Uſe of A. in Fee, and if B. pays ſo Moor 733. 
much, c. then to B. in Fee; if A. deviſes his Land, and dies, it deſtroys Strangway 
the contingent Eſtate ; otherwiſe it is, if he had deviſed Portions out of the 7c "5 oten. . 


Land, for that would not alter the F reehold. | Ules 126, 


10. A Recovery doth not bar an executory Fee; for the Recoveror CroJac. 592. 
with Notice, and without Conſideration, is ſeized to the former Uſes. 3 Pells v. 

2dly, With Regard to executoiy Deviſes. | Brown. 

11, They have been already treated of under Title Dewiſe ; “ yet it# gee Title 
may not be improper to take Notice of ſome Circumſtances more particu- Deviſes,Let- 
_larly applicable to the Title under Conſideration. ters I and K. 


12. If a Man deviſes Lands to A. in Fee, and upon Contingency to B. Gil. Law of 
in Fee, and 4 makes a Feoffment in Fee, this doth not deftroy the Con- Vies 127. 
tingency ; for by a Deviſe the Freehold itſelf is transferred, and there needs 
no Perſon to be ſeized to execute an Eſtate in the Deviſee, as muſt be 


| where a Feoffment is made to executory Uſes. 5 3 
13. But if a Man deviſe to 4. for Life, with a contingent Remainder, . 
1 = 


J. makes a Feoffment in Fee, this deſtroys the contingent Remainder, be- dio gre: 


cauſe there is no particular Eſtate to ſupport it. | cutory De- 
Et | CE 2 | viſes of a 
Fee- Simple in Contingency, after an ab'olute Fee, they ſtand upon the Reaſon of the old Law, 
which admits favourable Diſtinctions to ſupply the Intent of the Teſtator, that being always to be 
obſerved in Wills; and where there is ſuch an executory Devils, there nexds not any particular Ef- 
tate to ſupport it, becauſe the Teſtator did not part with hs whote Eſtate in the fiſt Limitation, for 
lomething ſtill remained in him to give, which accordingly he gave to another, but upon a Contin- 
gency which might happen upon the firſt Limitation; therefore, becauſe the Perſon who is to take 
upon him ſuch a Contingency, hath not a pretent, but a future latereſt, his Eſtate cannot be barred 
by a common Recovery; and that which remained in the Teſtator to give, after the firſt Fee thus 
limited upon a Contingency, ſhall deſcend aſter his Death to his Heir, till the Contingency happens. 


2 Nelſ. Abr. 797. 
14. It remains now to apply the Principles above laid down. 
1. With Regard to Freeholds. 


15. The fiſt Remainder, which was allowed to be good by a Deviſe, after; Leon. 64 
a conditional Fee-Simple limited before in the fame Will, was Anno 20 Hind v. 
Eliz. where the Deviſe was to the Son and his Heirs, and if he die before ae 
twenty-four, and without Heirs of his Body, Remainder over: Now this pl. 10 IP 
. 38. 

was a plain Remaindei limited after a Fee-Simple to the Son, but not upon 
his dying without Heirs of his Body generally, for that had been too re- 
mote an Expectancy, but it was upon his dying without Heirs of his Body, 
before he was twenty-four Years old ; ſo that it being a Remainder to 
ariſe upon a Contingency, which might happen in a few Years, it was 
adjudged good, but the Son living many Years after he was twenty-four 
Years old, this Contingency never happened ; and therefore it was ad- 
Judged he had an Eſtate in Fee, and not in Tail. 

Vol. V. | 3b | 16. But 
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. (G) USES AND T R US TS. 
Dyer 330. 16. But there can be no executory Deviſe of a Fee- Simple, after an Ef. 
pl. 20. tate-Tail; becauſe that would tend to a Perpetuity, therefore the firſt Li. 
2 Nelſ. Abr. nitation muſt always be in Fee; as for Inſtance, the Father having two 
797: Daughters, deviſed a Houle to the eldeſt and her Heirs, and another Houſe 

to the youngeſt and her Heirs, and if the youngeſt died before ſhe was 

ſixteen, living the eldeſt, then the Houſe to the eldeſt and her Heirs ; and 

if both his Daughters died without Iſſue, then both the Houles to his 

Grandaughters and their Heirs ; adjudged, that this laſt Clauſe, viz, If 

both his Daughters died without Iſſue, did not make croſs Remainders to 

them in Tail by Implication ; but that each of them had a Fee-Simple 

conditionally, immediately, vg. the eldeſt if ſhe ſurvived, her Siſter dying 

before ſhe was fixteen, and the youngeſt if ſhe outlived that Age; that the 

Eſtate-Tail was not veſted in the eldeft but upon a Contingency, vis. If 

the youngeſt Daughter had died before ſhe was ſixteen, which Contingency 

never happened, becauſe the youngeſt Daughter outlived that Age, and 

then this Caſe was no more than a Deviſe of a Houſe to the youngeſt 

Daughter and her Heirs, and if ſhe die before ſhe was ſixteen, living the 

eldeſt, then to her and her Heirs; which is a Remainder in Fee limited, 
after a conditional Fee; and good by way of executory Deviſe. 

Godb. 282. 17. Nevertheleſs we meet with ſome contrary Reſolutions as to this 

— * Point, till at Length the Law ſeems to have been ſettled by the following 

Cro. J. 590. Caſe, vis, The Father deviſed his Lands to his youngeſt Son and his Heirs, 

S. C. ad if he died without Iſſue, living the eldeſt, then to him and his Heirs ; 

| 1 E-afterwards the youngeſt Son imagining he had an Eftate- Tail, by theſe 

ſtate be limi- Words, if be died without Iſſue, ſuffered a common Recovery, and ſold 


— tedtof: 7. the Lands, and died without 1fue, his eldeſt Brother being fill living ; 


J. V. hath and the Queſtion was, whether he had a good Title or not, againſt the 


| Tflve, Re- Purchaſer ; and adjudged for him, that he had a good Titl/, becauſe the 


5 youngeſt Son had neither an Eſtate-Tail, nor an abſolute Fee- Simple, but 

J. P. this is; conditional Fee ; for the Deviſe ta him and his Heirs, and if he die with- 

for this out lſſue, is not abſolute, and indefinite, but it is tied up to a Contin- 

comes with- gency of his dying whilſt his eldeſt Brother was living; now he being 

in the Dan- living when the youngeſt Brother died, the Fee-Simple determined by 

S 1 10 his Death without Iſſue, and immediately aroſe in the eldeft Brother, who 

1 ale 7" had the Remainder in Fee, depending upon the Poſſibility that he might 

determine be alive when his youngeſt Brother died without Iſſue, which Remainder 

within the did not depend upon any particular Limitation, but upon a collateral De- 

ee E termination of the Eſtate of the youngeſt Son dying without Iſſue whilſt he 

Compa's fer was living; and becauſe it was a Remainder not in Being when the Re- 

Life. covery was ſuffered, nor until the faid Contingency did happen, therefore 
Vaugh. 272. it could not be barred by that- Recovery. ; | 

Gardner v. 18. So where there was a Deviſe to T. P. and his Heirs, and if he die 

Sheldon. without Iſſue, living V. C. or if he die before he is of the Age of twenty- 

Nelſ. Abr. one Years, Remainder over to another in Fee; it was adjudged, that this 

798. was a conditional Fee in T. P. immediately, and that the Words if he 

die without Iſſue, make an Eſtate-Tail, if he had gone no farther ; but 

it is dying without Iſſue, living V. C. fo that though it was an Eſtate-Tail, 

it was not to veſt in T. P. but upon that Contingency ; ſo that there is a 

plain Difference, where the Limitation is upon a dying without Iſſue ge- 

nerally, and a dying without Iſſue in the Life-time of another; for in the 

firſt Caſe there can be no executory Deviſe after an Eſtate-Tail, becauſe 

that would tend to a Perpetuity, for that Contingency is too remote, 

where a Man muſt expect a Fee upon another's dying without Iſſue ge- 

nerally ; but dying without Ifſue, living another, may happen in a little 

Time, becaule it depends but upon one Life, and therefore a Deviſe oi 

Fee-Simple to one, but to remain to another upon ſuch a Contingency, is 

now held good, by way of executory Deviie, but not upon a dying with- 

= | | | out 


| tor ever, Now in Anſwer to the Poverty and Meanneſs of a Chattel In- Id. Not. Arg. 


not provide for the Contingencies of their Families, becauſe their Eſtates 
and Intereſts in ſuch Lands are accounted poor and mean in Law, being 


ther Perſon, (particularly named in the Will), that it” ſhould remain to the 


were of another Opinion, for there being a Deviſe of a Term for Years to pl. cg. 


her ſole Executrix, and died; it is true, one Judge was of Opinion, that S. for Life, 


n RT of 
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USES and TRUSTS. (OE 373 
out Iſſue generally; as for Inſtance, The Father deviſed Lands to his el- Cro. Ja 695. 
deſt Son and his Heirs, and other Lands to his youngeſt Son and his Heirs, Chadock 2. 
and that if either of them died without Iſſue, the Survivor ſhould be Heir ey. 
io the other; adjudged, this was an Eſtate Tail in them, becauſe it is li- 
mited to them upon their dying without Iſſue generally. 


2. With Reſpect to Chattels. 


19. Not long after a Fee-Simple was adjudged to ariſe to one, after a, Nelf. Abr 
contingent Fee limited to another, it became a Queſtion, whether a Term 801. ; 
for Years might be limited in the ſame Manner; and it was objected that 
it could not, becauſe it being no more than a Chattel, it was fo poor and 
mean an Intereſt, that it could not be limited over in Remainder ; for by 
the Rules of Law, the Deviſe of a Chattel for an Hour, is a Deviſe of it 
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tereſt, it is certain, there is no material Difference between it and an In- Caſ.of Perp. 
heritance, in reſpect to the Owner of the Lands himſelf, but only in te- 32, & 33. 

ſpect of the Duration of his Eſtate ; for the Proprietor of a Leaſe for Years _ 
hath as abſolute a Power over it, as the Owner of an Inheritance hath over 
that Eſtate, and ſince great Part of the Lands in this Nation is held under 
Leaſes, it ſeems very abſurd, for any one to affirm that ſuch Leſſees can- 
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compared to thoſe, who held in Fee-Simple abſolutely. | 
20. It is true, this Reaton hath prevailed, for formerly, wherever there py. 34. 
was a Deviſe of a Term of Years to one, and that if he die, living ano- pl. 18. 


other Perſon, during the Reſidue of the Term, ſuch a Remainder was held 
8 | | | 
21. But about the Beginning of the Reign of Queen Eliz the Judges Dy. 257. 


one, for ſo long a Lime as he ſhould live, Remainder over to another; this 
was adjudged good ; at length it was adjudged, that a Remainder of a 
'Term to one, after it was limited to another for Life, was good, wis. 
The Teftator being poſſeſſed of a Term for ſixty Years, devited that his 
Wife ſhould have all his Lands in Leaſe, for ſo many Years as ſhe ſhould 
live, and that after her Death, the Refidue thereof ſhould be to his Son, 
and his Aſſigns, and made her ſole Executrix, and died; this Remainder 
was adjudged good upon this Diſtinction, wiz that there was Jus Poſſeſ- ny. 358. 
fronis and Jus Proprietatis of a Term for Years, that it might be col- pl. 80. 
lected out of the Words of this Will, that the Teſtator did not intend 4 Leon. 192. 
the abſolute Property of it to his Wife, but only the Poſſeſſion for ſo many 
Years as he ſhould live, though it is true, there was a Poflibility ſhe 
might ſurvive the whole Term, but that it is plain he intended the Right La Not. Arg* 
and Property of the Reſidue of the Term to his Son; and this my Lord Cal. oi Perp” 
Nottingham tells us, in the Duke of Norfolk's Caſe, was the firſt Time 33: 
that an executory Remainder of a Term for Years was adjudged good. 

22. Afterwards ſome Diſlinctions were made, where the Deviſe was of 3 Rope 94: 
the Occupation and Profits of the Land, Cc. in Leaſe, and where the De- Matthew 
viſe was of the Leaſe or Term itſelf; but theſe Diſtinctions were ſer aſide Manning's 
in the following Caſe. Where a Leſſee for Years of a Farm deviſed the Cale. _ 
Uſe and Occupation thereof to his Wife for Life, and after her Deceaſe Ina ye 
to his Son Matthew Manning, for the Reſidue of the Term, and made Years to 7. 
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Remainder 


to J. M. is not good to J. N. for Leaſes for Vears being under the Power of the Freeholder, they are 
recovered as Chattels, and go to the Executors ; and a Chattel cannot be limited for Life with a Re- 
mainder over; becaule this would create great Infecurity in common Traſſick. Gil. Law of Ules 121, 
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374 (G) USES and TRUSTS. | 
the Reſidue of the Term thus deviſed to the Son was void, becauſe his 
Mother had the whole by the Deviſe to her for Life, and there being only 

a Poſſibility that ſhe might die before the Term expired, the Refidue could 
not be deviſed over to another, to veſt in him upon ſuch a Poſſibility; but 
adjudged, that Matthew Manning the Son did not take this Ferm by way 
of Remainder, but by way of an executory Deviſe to him, viz. upon the 
Contingency of his Mother's Death within the Term ; and that there was 
no Difference where the Deviſe is of the Leaſe itſelf, or of the Land, or 
Farm in Leaſe, or of the Uſe, Occupation, or Profits of the Land, for the 
Law will make ſuch Conſtruction of thoſe Words, as may conſiſt with the 

| Intent of tht Teftator. _ | | . 

Vol. Cal. in 23. The Law ſeems to be now ſettled, that executory Deviſes are good, 
Eq Abr. 191. provided the Comingency is to happen within a Life, or ſeveral Lives,“ 
It there are ſo that they ate all in Being, for there can be no Tendency to a Perpe- 
apa hav tuity, which was one great Miſchief apprehended from thoſe Kinds of Li- 
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Lives, there . 
mult be a mitations. 5 


Survivor, ſo | 


that in Effect it is but the Length of one Life. 2 Vol. Caſ. in Eq. Abr. 337. 


Gil. Law of 24. As the legal Eſtate of a Term may be deviſed, fo the Truſt of a 
Viee'F = Term may be limited: The Truſt of a Term in Equity being governed by 
Maſſenbure. the ſame Rules that the Deviſe of a Term is at Law. 1 5 
8 | 5 5 | 

d. ibid. 25. ALimitation of a Term for Years to twenty diſtin Perſons in Eſe 
Chan. Caſ.8. is good, as has been faid ; but the Limitation of a Term to A. for Lite, 
CO the Remainder to the right Heirs of B. a Perſon in Eſſe, is a void Remain- 

Re i” der; and after the Death of A. it ſhall revert to the Donor ; becauſe this 
might tend to the eſtabliſhing an Eſtate of Inheritance in a Chattel, and 
putting it out of the Courſe the Law had ſettled for it, whereby it ought to 
| go to the perſonal Repreſentative. | ET: | | 
14. ibid. 26. So if a Term be limited to A. ſor Life, the Remainder is in the 
Donor ; and if a Term be limited to A. for Life, the Remainder to the 
right Heirs of the Donor, this is a void Limitation, becauſe the Reverſion 
is in him. = op | | 

Id. ibid. 27. But if the Truſt of a Term be limited to A. for Life, the Remainder 
4 Rep. 66. to B. B. may ditpole of the Remainder ; yet if a Term be deviſed to A. for 

15 Life, the Remainder to B. B. cannot diſpoſe of this Remainder ; for by 
5 the Rules of Common Law, a Poſſibility cannot be granted over, for a 
Man that only may have a Right, has at preſent no Right in him; and 
While the Rules of Law fay he has no Right, it is contradictory and re- 
pugnant, to allow him to act as a Perſon having Right, by transferring 

an Intereſt to another. B. in this Cafe, has only a Poſſibility to have a 
Right, - becauſe the Eſtate of J. being of uncertain Duration may outlaſt 
the Term for Years ; but in Chancery, where the Truſt is examined, they 

allow a Man to provide for his preſent Occaſions out of what he may 
poſſibly have; and a Purchaſer of it ſhall not loſe the probable Advantage, 

ſince he hath given for it a valuable Conſideration. „ 


2. Of contingent Remainders. 


4 See Title 28. The Law reſpecting this Title has, in Part, been already explained. 


Remainder, it may be neceſſary however more particular. d 
Letter D. K may however more particularly to conſider, 


ſequent, 
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USES axv TRUSTS. (8) 375 
1. In what Manner they are to be executed. 


29. If a Feoffinent be made to F. S. in Fee, to the Uſe of A. for Life, Gil. Law of 
Remainder to his firſt, ſecond and third Son, the Remainder to B. in Fee, Uſes 127. 
trom theſe Limitations the three following Obſervations may be drawn: 

iſt, That there ought to be a Perſon ſeized to the Uſe at the Time Rep. 126.4. 
when the Uſe is executed; and this is plain by the Words of the Statute, Chudleigh's 
vis, If any Perſon ſtand or be ſeized. e | ae. 

2dly. That the Eſtate for Life is immediately executed in A. with the pop. 74. 
Remainder in Fee to B. by the Statute; becauſe the Uſe is immediately in 
them, and they have the Poſſeſſion in the ſame Manner they have the Uſe. 
zaly. That no Poſſeſſion can be immediately executed in the Sons, be- 1Rep. 126. a. 
cauſe they are not in Being; and therefore capable of no Property, neither Pop. 72. 
in Uſe nor Poſſeſſion. : | 85 Rep. 136. 4. 

o. The Inattention to theſe Particulars, cauſed two falſe Opinions in 
this Matter in the Dzbate of Chudley's Caſe. | | 
t t. Some thought, according to the ſecond Rule, that the whole Poſſeſſion Pop. 73. 

\ muſt be executed in A. and B. and therefore the contingent Uſe, when it 1 Kep. 132, 
falls, was executed out of the firſt Livery ; and the Eſtate formerly in the 133» 134. 
Feoffees; and this by the Words of the Statute, declaring that the Eftate 

that was in the Feoffee, ſhall be in Ceſtui que Uſe ; and hence they in- 
ferred, that ſince the Eſtate was executed by the Power of the Statute, it 
muſt be preſerved till ſuch Execution by the ſame Power; and therefore 
they laid, the contingent Remainders were in Abeyance, and not extin- 
guiſhable by the Alicnation of "Tenant for Life. . | 

31. But this is a Miſtake ; firſt, becauſe this is contrary to the firſt Rule; Rep. 136.5. 
for that ſuppoſes an Eſtate in J. S. at the Time of the Execution. 1 And. 332. 

2dly. Becauſe it is contrary to the Nature of an Abeyance by the Rules i Rep. 135. 
of Law; for if there be Tenant for Lite, Remainder to the right Heirs of 
J . living, it Tenant for Lite dies, or aliens, during the Life of J. S. the 
Remainder is deſtroyed, | „ 

3dly.. Becauſe it would create a Perpetuity. 


Gil. Law of 
Utes 129. 


32. Some add another Conſequence of this Doctrine, that an Uſe would Id. ibid. 
riſe out of an Uſe. e ny ES 
33. Others held a different Opinion; and they thought there was an Id. ibid. 
immiediate Remainder veſted in J. S. to ſerve the contingent Uſe when it! Rep 
falls, and that this Eſtate was determinable upon the Riſing and Execution 
of the Eſtate in the Sons, ic. 5 . 
334. But this could not be, firſt ; becauſe this is contrary to the ſecond Id. ibid. 
Rule; for thereby an Eſtate is immediately veſted in A. and B. but by this 
Opinion, the Eſtate in B. is only Executory ; for it ariſes to him upon the 
ſame Contingency that the Eſtate of J. S. riſes, for he could not have a 
Fee before ; for then there would be a double Fee. | 

2dly, Becauſe J. S. would have a Remainder without any Grantor, and Id. ibid, 
the Law leaves it to Parties to limit their own Eftates; and where No- 
body has limited an Eſtate, there can be no legal Limitation. | | 

3dly, If a Remainder be veſted in J. S. he muſt puniſh Waſte, and enter Id. ibid. 
for a Forfeiture ; but the Party deſigned him no ſuch Benefit, but made 
him only an Inſtrument to convey it to others. | | 
35. The true Opinion is, that the legal Eftate is executed in A. and B. Gil. Law «f 
but the contingent Remainders are not utterly loſt, becauſe the Poſſeſſion by * 
the Statute muſt be executed in the ſame Manner as the Uſe is limited; 
therefore there remains a Poſlibility of Poſſeſſion by the Feoffees, to this 
Purpoſe only, that when the Contingency happens, then the Poſſeſſion 


may be transferred to the Remainder Man; and if this is an Eſtate not 
Ss 5 | | known 


128,9. 
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376 A (G) USES AND TRUSTS. | 
| known before, and ſo has no Determination at Common Law, yet it is 
ſuch an one as muſt he raiſed by the Intent of the Statute, and all its Ends 
could not be anſwered without it; and therefore to ſuppoſe, as in the other 
Opinions, no Eſtate in the Feoffees, or to reduce it to the Standard and 
Rules of Common Law, is equally falſe and impracticable. 8 


2. How they may be deſeated.— 
1. Where there is no Power of Revocation. 


See Title 36. How they may be defeated, where there is no Power of Revocation, 
— has been already explained ;* It may not be improper however to take 
© * Noticeof the following Diſtinctions. 2 5 


5 4 P55 37. If a Man covenants for a good Conſideration to ſtand ſeized to the 
Bould v. Uſe of his Son for Life, the Remainder to ſuch Feme as the Son afterwards 
Wifton. Shall take to Wife, for her Life, with Remainder over, and after the Co- 
— 22. .yenantor makes Leaſe for Years of the Land, reſerving certain Rent, and 
il. Law of * 5 Tae a : es 
Uſes, &c. after the Son takes a Wife and dies; this Leaſe for Years is a Revocation 
138. cites and Deſtruction of the contingent Uſe for ſo much of the Time as the 
S. C. and Leaſe is to continue; for the Eſtate of the Land is diſturbed before the 
oY K Contingent happened; but this is not any Revocation for more than the 
oteventithe Leaſe, for the Feme ſhall have the Reverſion, and the Rent reſerved upon 
raiſing of the Leaſe, - 5 „„ 
the contin- | 5 | 5 | 
gent Remainder, nor bind it; for the Covenantor has no Power to demiſe any Thing but the Re- 
verſion, and conſequently the Freehold remains unaltered to ſupport the contingent Remainder z but 
he adds that if the Covenantor in this Caſe had reſerved for himſeif a Power of making Leaſes, 
this Leaſe would have been good, and a Revocation of the former Ul-s, | 


2 Roll. Abr. 38. Tf 4. ſeized in Fee, in Conſideration of natural Love and Affection 
| * 1:46 his Wite and Children, covenants with B. to ſtand ſeized thereof to the 
upon a Con- Vie of himſelf for Life, and after to the Uſe of bis Wife for Life, and 
veyance after to the Uſe of C. his Daughter for Life, and after to the firſt Son of 
made by Sir the Body of C. begotten, and fo after to the other Sons of C. in Tail, and 
Edward after to his own right Heirs, and after A. by Indenture between him and 
22 64. F. reciting the ſaid Conveyance and Eſtates, grants his ſaid Reverſion in 
129, 157. Fee xithout any Conſideration to F. and his Heirs, to the Uſe of F. and 
Heyns v. his Heits: This Grant of the Reverſion in Fee to F. is not any Deſtruction 
Villzrs. of the contingent Uſe limited to the firſt Son of C. but that the Uſe of the 
CE of firſt Son of C. born after this Grant, and in the Life of A. or C. ſliall ariſe 
nk 8.0. well enough, becauſe by the Grant of F. of the Reverſion the firſt Uſes 
and ſays, and Eſtates being recited in the Deed of Grant, and this being without any 
that this Conſideration, the Grantee ſhall ſtand ſeized to the firſt Uſes, inaſmuch 
—— 1 he has Conuſance of the firſt Uſes; and though he limits it to the Uſe 
collate of the Grantee and his Heirs, yet this does not alter the Truſt any more 
Remainder now than at the Common Law. + | | 
to the Son = 5 | > . 
of C. for Life, who had a Right of Entry for the Forfeiture, and a particular Eſtate in Right, on 
wach the contingent Remainder will depend. | | | = 


Gil. L2wof 39. But if ia this Caſe, the Wife had entered after the Huſband's 
Vies 136. Death; this would not only have revived her Eſtate, but the Eſtate of C. 
and the contingent Remainder thereon, which had never been pur out of 
Being; otherwiſe it is, as is ſaid, in Sampſon Shelton's Caſe, if the con- 
tingent Remainder had depended upon the Eſtate of B. 
Ld. Bacon's 40. If a Feme Covert or an Infant be infeofſed to any Uſe precedent fiv« = 


Readings on B. | PT ae 
| the Statue the Statute, the Infant or Baron comes too late to diſcharge or rev! s 


— — _ 
— 
— — 


of Uſce 348, the Feoffment; but if an Infant be inſeoffed to the Uſe of himſelf ans ; 
; 93 T6175 
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Heirs, and if J. D. pay ſuch a Sum of Money to the Uſe of J. G. and 

his Heirs, the Infant may diſagree and overthrow the contingent Uſe. | 
41. But it is otherwife if an Infant be infeoffed to the Uſe of himſelf for Ld. Bacon's 

Life, the Remainder to the Uſe of J. S. and his Heirs, for he may diſagree Neadings on 

to the Feoffment as to his own Eſtate, but not to deveſt the Reuninder,g/ ya 38. 


but it ſhall remain to the Benefit of him in Remainder, _ 
2. Where there is an expreſs Power of Revocation. 


42. A Feoffment or Fine, Wc. with Power of Revocation is void at, Inſt. 245. 
Common Law, as to all Power of Revocation; for the Words of enfeoffing Gil Law of 
or granting, Ac. transfer the whole Right, Property and Power of Diſpoſal Vies 141. 

to the Feoffee, Wc. and therefore for the Party to limit to himſelf a Power 
of Revocation and Diſpoſal, is repugnant to the Force of the precedent 
Words, and would introduce a double Power ſeated: in diſtin Perſons over 
the ſame Thing, which the Common Law diſailows; but this Rule of Law 
was ſet aſide by the ſame Conſtruction that hath brought in executory 
Fees; for when before the Statute, Uſes were limited with Power to re- 
voke, as the Occaſion, Circumſtances and Mind of the Party altered it, it 
was thought reaſonable that the Parties ſhould have Liberty to revoke ac- 
cording to their own apparent Intent, by which Uſes are ever governed ; 
and fince the Poſſeſſion is executed by the Statute as the Party had the 


Uſe, the Eftate continues revocable. 


A Power of Rewocation is Two-fold ; tg. 
N | per Hale: 
1. A Power relating to the Land, DN Edwards v. 

. Slater, 


2. A Power ſimply callateral to the Land. 


43. 1ſt. A Power relating to the Land, is where a Power is limited to 
one that had, hath, or ſhall have an Eſtate or Intereſt in the Land. 


This is again Two-fold. Hard. 415. 
Gil. Law of 


1. Appendant or annexed to the Eſtate in the Land. Uſes 141, 


2. In Groſs. 


44. 1. Appendant or annexed to the Eſtate in the Land, is when a Man Id. ibid. 

hath an Eſtate in the Land, and a Power of Revocation, and the Execu- 

tion of the Power falls within the Compaſs of the Eſtate in the Lands; as 

if the Tenant for Life with Power to make Leaſes, or to revoke, grants a 

Rent-Charge, and then makes a Leaſe according to his Power, the Leſſee 

ſhall hold it charged during the Life of the Tenant for Life ; for he hath 

Power to charge his own Intereſt, which, by his own Act cannot be 

avoided. 
45. And if in this Caſe, he covenants to ſtand ſeized to the Uſe of a 

Stranger, he cannot, by any After-AQ, revoke the Uſes; for fince, as is 

ſaid, the Execution of this Power falls within the Compaſs of the i:ftate, 

ſo that, unleſs it be executed during the Continuance of the Eſtate, it can 

never be executed; therefore whatever Act paſſes away the Eſtate, hinders 

the Execution of this Power of demiſing; for a Man cannot demile that 

Eſtate which he hath paſſed away to another, 

4356. 2dly. In Groſs, is where a Man hath an 

cation, and the Execution of the Power falls out of the Compaſs of th 


Eſtate; as if there be a Tenant for Life, Remainder in Tail, with a Power 
lodged in Tenant for Life to make a Leaſe for 31 Years, to commence 
5 | | . lier 


Eſtate and Power of Revo-Hard. 416. 
Uſes 141. 
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378 ([) USES AND TRUSTS. 
after his Death, to raiſe Portions to his Daughters; this is a Power in 
Groſs ; and if Tenant for Life bargains and ſells the Lands in Fee, this 
doth not deſtroy the Power; for ſince the Execution of the Power doth 
not fall within the Compaſs of his own Eſtate, the ſelling of his own Eſtate 
only, doth not hinder the making uſe of the Power. | | 
Hard. 416. 47. But if he had levied a Fine, or made a Feoffment in Fee, this Power 
had been deftroyed, for here he abſolutely paſſes the entire Eſtate, and 
deveſts all the Remainders; and thus, by paſſing the whole Eſtate to ano- 
ther, and limiting new Uſes to his own Benefit, he hath deſtroyed all the 
Power of Revocation ; for this Power cannot be executed but out of the 
Remainders.; and he hath prevented the Execution of it by having already 
diſpoſed of the whole Eſtate to another. . . 
Hardr. 416. 48, He may likewiſe releaſe ſuch a Power of Revocation to the Remain- 
And ſee ger-Man ; for he that is to have an Intereſt by any Poſſibility may teleaſe 
the ſame to the preſent Poſſeſſor, as well as if he had a future Right, for 
_ Caſe. it is according to the Policy of the Law, for the quiet and Peace of the 
Gil. Law of Poſſeſſors. Ea. „, 
1 5 oi 49. 2dly. Where the Power of Revocation is ſimply Collateral. 
Sil. Law of 50. And that js, where a Man hath no preſent Intereſt in the Land, ard 
Uſes 144. by the Revocation of the Eftate is to have nothing. > 
Id. Ibid, 51. In this Caſe, a Fine or Feoffment of the Land is no Extinguiſhing 
1 Rep. 174. of the Parties Power; for though every Man is eſtopped to claim an ſnterejt 
Digge"sCale. contrary to his own AQ, whereby he paſſes an Eſtate to another; yer if a 
Man makes a Feoffment, or levies a Fine, and then revokes ; whereby 2 
Stranger claims an Intereſt ; the Stranger, who 1s the only Perſon that can 
claim, is not eſtopped to claim it, for no Man is citopped from demand- 
ing his own Right, by the Act of another; and if there be no Eſtoppel in 
this Caſe, the Stranger bath a Right by the Contract. 1 


It remains laſtly to conſider of the Manner of Revocation, 
x Inſt. 237, 52. 1ft, If a Covenantor is Tenant for Life, having a Power of Revocation, 


x Rep. 173, upon revoking he is ſeized of his former Eſtate, without Entry or Claim; 
174. Digge'Sfgr he is in Poſſeſſion already; and therefore there can be no Entry, and 


Ee the Claim where the Party is already in Poſſeſſion is a void Solemnity ; 
for it doth not make any Change of Property notorious. _ 
Id. ibid. 63. 2dly. If there be a Tenant for Life, with a Power to revoke the Re- 


mainders, and limit new ones, he may do both by the fame Conveyance. 

But where 54. For fince upon Revocation the former Uſes are void ip/o facto, with- 
the Power Out any Solemnity ; there is nothing to hinder why the ſame Conveyance 
is only tore-Thould not create new ones, and the Law to ſupport the Contract will ſup- 
voke, no new poſe the Deſtruction of the antient Uſes to precede the Creation of the 


Uſes can be new Uſes. | 5 | 
declared, | 


but by ſome new Conveyance, or new Grant. 1 Str. 884. 1 


Inſt. 218. a. $55. 3dly. He may revoke Part at one Time, and Part at another; for 
237-2 this is not entire, like a Condition, for a Condition is entire, becauſe the 
mſn Eſtate muſt be deſeated in the ſame Manner that it is made; for otherwiſe 
Lees the Solennity of the Entry will not be equivalent to the Solemnity of Li- 
very; but a Revocation is in the Nature of a Limitation, and there is no 
Solemnity neceſſary to the defeating the Eſtate ; and therefore it may be 
done by Parts; conſequently it a Fine be levied of Part, that is a Revoca- 
tion only of that Part. ws | 5 8 
Gil. Law of 56. 4thly. Ihe Power of Revocation follows the Eſtate. 
Uſes 14. 57. Thus in a Covenant to ſtand ſeized to the Uſe of 4. for Life, Re- 
PEE malnder to B. and his Fleirs, with Power of Revocation upon Payment 
. nen ; | 9 | | F 
Cale. * | 


USES and TRUSTS. (B) 
of Money by A. or his Aſſigns, to B. or his Aſſigns ; if B. dies, A. may 
tender to the Heir, who is in Law the Aſſignee to this Purpoſe; 

8. 5thly. A Power of Revocation is in fome Caſes a Forfeiture. 

9. If there be Tenant for Life, with Power of Revocation over the 1 Vent. 128, 
Eftates in Remainder ; and the Revocation depends upon Circumſtances o 32. 
inſeparably annexed to the Perſon of "tenant for Life, this cannot be for- = oth 
feited ; but if it depends upon Circumſtances, which may be performed by Gil. Law of 
another, the King ſhall take Advantage of it, and revoke the Uſes ; as if Uies 146. 
the Revocation is to be by Writing under the Parties own Hands and Seals, | 
this cannot be forfeited to the King; but if the Revocation is to be upon 


Tender of a Ring by himſelf, or any other for him during his Life, this 


Power is forfeitable. | | | 

60. 6thly. If a Man makes a Feoffment with Power of Revocation, when 1 Vent. 198. 
he hath executed that Power, he cannot limit new Uſes upon the r 
Feoffment; but otherwiſe it is, if he had a Power to revoke and liuit new vere; ya 
ones on the ſame Feoffinent, for then he might revoke and limit new Uſes, 2 Rofl. Abr. 
with a ſecond Power of Revocation, &c. and fo in infinitum. 262, 


61. Where a Conveyance to Uſes enters by way of Tranſmutation of 2 Salk. 677. 
Jones g. 


Poſſeſſion, the Uſes may be revoked without Deed. 
i | 5 . | | Morley. 
3. How they may be ſuſpended, revived or extinguiſhed, 


62, It has been ſhewn that where a Feoffinent, Ic. is made to Feoffees 
to contingent Uſes, and the Feoffees make a Feoftment over before the 
contingent Uſes happen to be in He, that thereby the Ules are deſtroyed 
for ever, | : 

63. But if, in caſe of a Feoffment ro contingent Uſes, the Feoffees are 
difeized before the contingent Uſes veſt, hereby theſe contingent Uſes are 
only ſuſpended : And by the Ke-entry of the Feoffees the antient Uſes will 
be revived, et | | 
64. Ard therefore if the Feoffees releaſe to the Diſſerzor, and thereby 
bar themſelves of their Entry, the Utes are ex!znguiſhed, and ſhall not be 
revived ; and the Party grieved has no Remedy but in Chancery again(l 


the Feoffees for Breach of I ruſt. 


Acc 


(H) Df the Caſes out of the Statute, 


1. IT has been obſerved that there are three Ways of creating an Uſe or See ante, 
Truſt, which the Statute cannot execute; as where Uſes are limited Letter D. 

upon Uſes; or where a Term is raiſed and limited in Truſt; or laſtly , 

where Lands are limited to Truſtees to pay over the Rents and Profits. "IE - 


a 
1 


1. Where Uſes are limited upon Uſes. 


2. Thus if a Man bargain and ſells his Lands to H. to the Uſe of B. Cil. aw of 


the Statute cannot execute the Uſe in B. ſor by the Bargain and Sale, which Uſes 162. 


. itnplies a Conſideration, there is an Uſe in 4. and before the Statute it was 


im polſible that two diſtinet Perſons ſhould have the Uſe of the ſame Land. | 
3. And by the Statute, the firſt Uſe cannot be executed in A. ſince there chan. Ca. 


could not be two plenary Poſſeſſors, and the ſecond Ule being contrary to 114, 118. 


the Diſpoſition to . mult be null and void; but the Chancery that looks AN er 
upon the Intereſt of the Parties in Conveyances, conſtrues 4. only as an Gi 1235 by 


Inſtrument to take the legal Eſtate, and that in Conſcience he is bound to Uſes 162. 
anſwer the Truſt to B. which he hath taken; Qnugre tamen, it the Conſi- 
deration moves from A. = | | 
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Gil. Law of 4. If a Man doth enfeoff another to the Uſe of F. S. and his Heirs, ang 
Lars, 1 upon this Conſideration, that if J. N. ſhall pay ſo much Money, then the 
Dillon v. ſaid J. S. and his Heirs ſhall be feized to the Uſe of J. N. and his Heirs, 
Fraine, F. NM. pays the Money, the Uſe is not executed to him by the Statute . 
but the Court of Chancery will undoubtedly ſupport ſuch Truſt. 


4 Rep. 4. 5. A Deviſe ſuppoſes a Conſideration, and therefore it cannot be averred 
Vernon's to any other Uſe than to the Uſe of the Deviſee, for that were an Aver- 
| Cale. ment contrary to the Deſign of the Will appearing in the Words. | 


2 Vent 312. 6. But if an Uſe be expreſſed, it ſhall be to the Uſe of Ceſtui que Uſe, 
Burchett v. and will execute ; for the Will has only an implied Uſe, where no other is 
Durduat. limited, and Expreſſum facit ceſſare Tacitum, = pe 
14. Ibid, 7. But if Lands be deviſed to 4. during the Life of B. in Truſt for B. 
Gil. Law of the Remainder to the Heirs of B. now living; this is a Chancery Truſt in 
Oles 162. B. and not evacuated by the Statute; for this was the Deſign of limiting 
an Eſtate to A. that a Tail might not be evacuated in B. whereby he might 
have a Power to dock it. | | WE OT | 5 


2. Where Terms are raiſed and limited in Truſt; and theſe Limitations 
I PEE: are Two-fold. 595 


1. Of ſuch as wait on an Inheritance. 
2. Terms in Groſs. 


1. Of Terms which wait on the Inheritance. 


Gil. Law of 8. The Original of theſe was i the Time of Queen Elizabeth, when 
Ules 163. mortgaging by way of raiſing Terms was invented; and then it a Marriage 
Settlement was made, or a Purchaſe upon a valuable Conſideration, and 
the Mortgage was diſcharged by the Purchaſe-Money, or the Macriage- 
Portion, it was thought fit to take an Aſſignment of the Term in Truſt to 
the ſame Perſons to whom the Inheritance was limited, to protect it againſt 
latter Mortgages. 5 ED 5 ES, 
Caſ.of Perp. 9. And hence it is, that if the Inheritance was limited in Tail, with Re- 
3, 4, 5, 11, mainder over, the Truſt of the Term might be limited in the fame Man- 
ner; and therefore if the Tail was docked by Fine and Recovery, the 
Truſt of the Tail and Remainders ceaſed, and attended the Inheritance in 
Fee, for the Truſts could not protect or attend theſe Eſtates that were not 
in Being, and the Truſtee, who is but an Inſtrument to protect others, 
cannot have it to his own Uſe. | 55 5 
Ivis. 2, 11. 10. The intailing a Term is not within the Statute de donis Condit. for 
5 that Statute extends only to Eſtates of Inheritance, and not to Chattels, 
which the Rules of Common Law have carried into another Channel. 
Ibid. 2. 11. And therefore in this Caſe the Truftee and Tenant in Tail may diſ- 
Gil. Law of poſe of it without a Fine or Recovery; and this upon valuable Conſidera- 
Uſes 164. tion, will bind the Iſſue; becauſe, face the Chancery are not bound by 
the Statute, they are at Liberty to direct the Rules of Equity, and it is not 
Equity to ſet up the Truſt to the Iſſue when the Anceſtor has received for 
it a valuable Conſideration. „ | | 
idid. 12. It will likewiſe be Aſſets to pay Inteſtates Debts, for all Chattels of 
Inteſtates are Aﬀets at Common Law ; and it is not Equity to direct it 
otherwiſe. | | | 5 3 
Ou. Lew of 13. But if the Inheritance of an Uſe be intailed, the Alienation of Tenant 
Vies 165, jn Fail, will not deveſt it out of the Iſſue, for it is within the Intent of 
the Statute de Donis, which ſays, that if an Eſtate be thus _— the 
5 onee 
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Donee ſhall not alien to prejudice his Iſſue; and the Chancery interpreting 
Men's Contracts, is bound by the Intent of an Act of Parliament. | 

50. If a Term be given to 4. in Truſt for B. in Tail, with Remainder Gil. Law of 
over, attendant on an Inheritance, and A. ſurrenders to B. this ſhall not Vis 165. 
deſtroy the Remainder ; for though the Surrender deſtroys the Eſtate at 
Law, yet the Truſt remains in Equity, if the Party had Notice, 

1. But in caſe A. or B. had aliened upon valuable Conſideration with- Id. ibid. 
out Notice, this would have deſtroyed the Equity of the Iſſue and the Re- 
mainder- Man. | "a 


9 Of Terms in Grots, 


52. Concerning Terms in Groſs much (hath been ſaid already, it only 
remains to add, That | | 5 

53. If a Leaſe be limited in Truſt, and the Truſtee renews the Leaſe, it 1 Ch. Caf. 
ſhall be to the Benefit of Ceſlui que Tru/? ; lor if the Truſtee takes on him 190 Holt 
the Truſt, he takes upon him to act for the Benefit of the Party ro whom“ Holt. 
the Advantage of the Term was originally deſigned. | | | 


3. Where Lands are limited to Truſtees to pay over the Rents and Profits, 


54 If Lands are deviſed to Truſtees and their Heirs, in Truſt for a Feme; vern. 215. 
Covert, and that the Truftees ſhall from Time to Time pay and diſpoſe Nevil ©. 
of the Rents and Profits to the ſaid Feme Covert, or to ſuch Perſons as Saunders. 
ſhe, whether Sole or Covert, ſhall appoint, and that her Huthand ſhall 
have no Benefit thereof; and as to the Inheritance, in Truſt to ſuch Per- 
ſons as ſhe by Will, or other Writings under her Hand, thould appoint ; 
and for want of ſuch Appointmert, to her and her Heirs ; this ſhall be a 
Truſt, and not an Uſe executed by the Statute, | 

5. But where a Man deviſed the Rents and Profits of certain Lands to 1 

7. B. the Wife of M. B̃. during her natural Life, to be paid by his Exe- $09" 
cutors, into her own Hands, without the Intermeddling of her Huſband, Alleine. 
and after her Deceaſe he deviſed them to others; it was held by Rokeby Comb. 378. 
and Fyre Juſtices, that the Lands themſelves belonged to the Wife, againſt S. C. and 


Holt Ch. J. who held ſtrongly, that the Executors were only Truſtees for beg 
the Wife. | | of Buſb v. 
Allen. Ad- 


judged by two Juſt. againſt che Opinion of Holt Ch. J. but the Reporters differ as to the Opinion of 
the Ch. ]. 3 


56. Likewiſe where Lands were deviſed to Truſtees and their Heirs, in 1 Caf. Fq. 
Truſt to pay ſeveral Legacies and Annuities, and to pay the Surplus of Abr. 383. 
the Rents and Profits to a married Woman, during her Life, for her ſe- The! 7 
parate Uſe, or as ſhe ſhould direct; and after her Death the I ruſtees to Say the 
Rand ſ-ized to the Uſe of the Heirs of her Body, with Remainders over ; Scal. 
the Queſtion vas, whether this Deviſe to pay the Surplus of the Rents _ 
and Profits to the Wife, was ſuch an Uſe or Truft as was executed by 
tne 27 H. 8. for if it was, then it was urged, that ſhe being Tenant for 
Life, the Limitation after to the Heirs of her Body being coupled wiih 
it, gave her an Eſtate-Tail, according to Shelley's Caſe, 1 Rep. but if it 
did not, then the eldeſt Son was to take as a Purchaſer ; and it was held 
by the Court, that ſhe had only a Truſt for Life, and conſequently the 
Heirs of her Body muſt take by Purchaſe ; and the rather in this Caſe, be- 
cauſe it was limited to the Heirs of her Body ſeverally and ſucceſſively, as 
they ſhould be in Seniority of Age and Priority of Birth, and the Heirs ot 
their reſpective Bodies iſſuing ; and a Difference was taken between this 

Lp Cie 
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Caſe and that of Broughton and Langley, 2 Salk. for there it was to permit 
A to receive the Rents and Profits tor Life; but here it is a Truſt in the 
Truſtees to pay over the Rents and Profits to ſuch and ſuch Perſons ; and 
therefore the Eſtate muſt remain in them to anſwer theſe Truſts ; other- 
| 8 75 ſhe muſt be the Truſtee, contrary to the expreſs Words of the 
Wil | 
57. But if Lands are ; deviſed to Truſtees and their Heirs, « on Truſt to 
2 Salk. 679. permit A. to take the Profits for his Life, and after the Truſtees to ſtand 
e ſeized to the Uſe of the Heirs of the Body of 4. A. has an Eſtate- Tail 
And y executed in him; for this being a plain Trutt at Common Law, what is 
Holt Ch. J. ſo, muſt be executed by the a which mentions the Word Truft as 


the ſame well as Uſe. 
Point. cont, 


in the Caſc of Burchett v. Durdant, 2 Vent. 312, i is not Lay. 


” Df reſulting Uſes, 02 Utes by Implication. 


1. LIITERE it is to be premiſed that the mere Alteration of Poſſeſſ on, 
does not, in Equity, give a Right, but it ſhall be to the Uſe of the 


Donor, c. unleſs the Uſe is n or there is a valuable Conſi deration. | 
Thus, 


Bro. F. 1 2.18 Man makes a Feoffment without Conſideration, and expreſſes no 


Uſes, pl. 3 4 Ut, the Feoffment is intended by the _— to be to the Uſe of the F vn 
In this Cale and his Heirs. 

the Law | 

mak es not any Conſideration, becaufe the Feoffee ſhall not hold of the reoffor, Ec. but of him of own | 
the Feoffor held; and this by the Statute of Qi Empteres, &c. Dy. 146. b. pl. 71. S. P. Arg. in Caſe 
of Villers v. Beaumont But before the Statute Quia Emptores terrarum, if a Man made a Deed 
of Feoffment without any Confideration or Cauſe, the Feoffee ſhould have had this to his own Ule, be- 
cauſe there was Tenure betzvcen Feoffor and Feoffee. Dy. 146. b. pl. 71 Villers v. Beaumont. 
And ſee Barnard, Chan, Rep. 337. Lloyd v. Spillit. 


| And, 37. But if one, without any Conſi deration, enfeoffs another by Deed, to 

pl. 96. hold to the Feoffee and his Heirs to his own Uſe, and the Feoffee ſuffers the 

3 Feoffor to occupy the Land ſeveral Years, yet the Right is in the Feoffee, 
Fre 1s 2 


e de becauſe expreſs Uſe is contained in the Deed, which is ſufficient without 
between Other Conſideration; the fame Law is when a F eoff nent is made to the 
raiſing Uſes Uſe of a Stranger and his Heirs. | | 

by Fine, 

Fecffment or other Conveyance which operates by Tranſmutation of Poſſefion, and Uſes raiſed by Co- 
venant; for upon the firſt, if no Uſes were expreſſed, it is Equity that afligns the Feoffor to have the 
Uſe ; for by the Law the Feoffor has parted with all his Intereſt 3 but where he expreſſes Uſes, there 
can be no Equity in giving him the Uſe againſt his own Will; and there can be no Preſumption that the 
Conveyance was to the Uſe of the Feoffor againſt his own Declaration; but in Caſe of a Covenant, it is 
Equity that muſt give an Uſe; for the Perſon can have no Right by Law z therefore in ſuch Cale there 
can be no Uſe without a Conſideration 3 for there i is no Equity that there ſhould. Gil.” Law of Uſes, 
Ge. 222, 223. 


2 Le. 19- 4. That which: cannot t veſt i in him to whom it is Linked, hall retorn to 

pl. 25.in the Feoffor; as if I make a Feoffment in Fee to the Uſe of mylelf tor 
Life, and after to the Uſe of my ſecond Wife, all the Fee is now in me; 
and when I take a ſecond Wife, then the Feoffees ſhall be ſeized to the Vie | 
of ſuch Wife in Remainder for her Life; per Manhud J. 


Brent'sCaſe. 


5. Likewiſe 
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8. Likewiſe if one ſeized of Land of the Part of his Mother makes 2Rep. 58. 4. 
Feoffinent in Fee without Conſideration, he ſhall be ſeized as he was be- Beckwith's 
fore, vis. of the Part of the Mother, | | . Cale. 

6. In like Manner, if a Man ſuffers a common Recovery, or levies a Fine Godb. 180. 
of Land, and limits no Uſe, this ſhall be to the Uſe of him who ſuffers the my Tay- 
Recovery or levies the Fine. me eg 

| | 5 in Tail 
ſuffers a Recovery, and declares no Uſes, the Uſe reſults to the Tenant in Tail, and he becomes 
ſeized in Fee by Virtue of the Recovery, becaulte the Recoveror is Tenant in Fee-Simple, and then 


no Uſes are declared of that Recovery; and where no Conſideration appears from the Recoveror, the 
Recovery can be tono other Purpoſe than to dock the Entail, Gil. Law of Uſes 61. : 


7. Likewiſe if two join in a common Recovery where one has nothing 2 Roll. Abr. 
in the Land, and no Uſe is limited upon it, this ſhall he to the Uſe of him 759. 
only who had tbe Intereſt in the Land, and no Uſe ſhall ariſe to the 
Stranger. | | | 
4 Alto if J. Tenant for Life, and B. in Reverſion or Remainder leyy a2 Rep. 58. a. 
Fine, generally, the Uſe ſhall be to A. for Life, the Reverſion or Remain- Beckwith's 
der to B. in Fee; for each grants that which he lawfully may, and each“. 
| ſhall have the Uſe which the Law veſts in them according to the Eſtate 
which they convey over. = 
9. So if there are two Jointenants, the one for Life and the other in Id. Ibid. * 
Fee, and they levy a Fine without declaring any Uſe, the Uſe ſhall be to 
them of the ſame Eſtate as they had before in the Land. oy 
10. It is to be obſerved likewiſe, that when one takes a Feoffment, hav- Gil. Law of 
ing Notice of the ſeveral Uſes and Truſts, there the Party is ſuppoſed to Uſes . 
a 5 it under thoſe Uſes and Truſts; for the Law will ſuppoſe a Man's 
Actions rather juſt than otherwiſe. | | N 
11. Therefore if a Feoffee to an Uſe makes a Feoffment in Fee upon a Gil. Law of 
valuable Conſideration with Notice, the ſecond Feoffees ſhall be ſcized to Utes 5. 
the former Uſes, for the Conſideration imports a Seizin to his own Uſe, The Reafon 
the Notice a Seizin to the former Uſes : And where the Act is capable!“ for that it 
of a double Interpretation, that muſt be taken which conſiſts moſt wit 3 


Equity. 5 ſcience to 
; OY ' bargain for 


an Efate which the Purchaſer knows to be another's in Equity; therefore a Conſideration or no 
Conſideration in an Iſſue at Law; ſo Notice or no Notice is an Iſſue in Chancery. Ld. Bacon's Read. 
on Stat. of Uſes, But L. If the Uſe is expreſſed to the ſecond Feoffee, for there it ſeems Notice or no 


Notice is immaterial. 1 And. 314. | 


12. Likewiſe if A. agrees with B. to leaſe BI. Acre to him for certain 2 Roll. Abr. 
Years, and afterwards, before he has made the Leaſe, according to the 78ʃ. | 
Promiſe, he enfeoffs C. of the Land for a valuable Conſideration, C. hav- 
ing Notice of the Promiſe before the Feoffment made; C. ſhall be com- 
pelled in Chancery to make the Leaſe to B. according to the Promiſe, be- 
cauſe of his Notice. © © 1 e e 

13. But where a Man takes upon a valuable Conſideration without No- 
tice, there he is ſuppoſed to take it to his own Uſe, for otherwiſe hge 
would not have given an Equivalent. | 
14. Therefore if a Feoffment be made with Conſideration, and without 1 Rep 122. 
Notice, the Feoffee ſhall be ſeized to his own Uſe, for here the ne 
, | Cale. 
capable of no other Conſtruction. | | b © th, [et 

15. Alſo if Feoffee in Uſe inakes a Gift in Tail, the Donee ſhall be ſeized Bro. F. al. 
to his own Uſe ; for there is a Conſideration, vis, a Tenure between them, Uſes, pl. 10. 
unleſs he expreſs an Uſe upon the Giſt, or in the Gift; per Brande |, 

16. If the Feoffee in Uſe makes a Leaſe for Life, he ſhall haye Fealry ; Id. Ibid. 
| for this is to the Uſe of the Leſſee, iſ an Uſe be not exprefiy reſerved, Bo. 
fer Brooze |, Pe 


17. in 
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Id. Ibid. 17. In like Manner if he deviſes by Teſtament, the Deviſee ſhall be 
| ſeized to his own Uſe, unleſs it be otherwiſe expreſſed ; for there is 2 
- Conſideration implied. | | | EE 

Noy 19. per 18. So if a Feoffment be made to A. to enfeoff B. to the Uſe of C. and 4. 
px 55 enfeoffs B. without limiting of any Uſe, yet it ſhall be to the Uſe of C. 

Caſe of vel EE: Les „„ | | | n 
verton . a | vi 4440 ͤͤ¶òq Raw rn OTF 
Velverton. | | 5 


— 2 ET 


0 Df ſecond oz wikting Utes. 


Bro. F. al. 1. FF a Man made a Feeffment in Fee before the Statute of Uſes, 27 H 8. 
down v4 1 c. 10. or after the Statute to the C ſe of W. and his Heirs till A, paid 
* *4ol. to the ſaid W. and then to the Uſe of the ſaid A. and his Heirs, and 
after comes the Statute of Uſes and executes the Eftate in W. and after 4. 
pays W. the gol. there A. is ſeiſed in Fee if he enters ; by ſeveral, But 
by ſome, A. ſhall not be ſeized in Fee by the ſaid Payment, unleſs the Fe- 
offees enter; Quære Inde. And therefore it ſeems to be the ſureſt Way to 
enter in the Name of the Feoffees, and in his own Name, and then the one 
Way or the other the Entry ſhall be good, and in thall make A. to be 
ſeized in Fee: And therefore a Man at this Day may make a Feoffment to 
Uſes, and the Uſe ſhall change from one to another by Ad ex poſt facto by 
Circumſtance, as well as it ſhould before the Statute 27 H. 8. of Uſes. 
A So if I limit an Uſe jointly to two Perſons not in Eſſe, and the one 
on the Sta. comes to be in Eſſe, he ſhall take the entire Ule ; and yet if the other after- 
| tute of Ules wards comes in Eſſe, he ſhall take jointly with the former, 


81. 5 | | 
* if I make Feoffment to the Uſe of my Wife that ſtall be and my firſt begotten Son fer their Lives, 
and I marry.; my Wife takes the whole Uſe; and if I afterwards have a Son, he takes jointly with 
my Wife. Ld. Bacon on the Statute of Uſes 351. SE . = 
Dy. 314. 3 Where a Conveyance was made by Fine to A. B. to the Uſe of C D. 
Pl. 96. Anon. 2 M. his Wife for Life, and the longer Liver of them, Remainder after 

their Deceaſe to the Uſe of C. s Executors for fix Months, and after the fix 

Moaths ended, to the Ule of E. and F. his Wife, and the Heirs Male of 

their Badies, Remainder to C. and his Heirs, provided if C. at any Time 

after have Iſſue of his Body, or any Wife of C. at his Deceaſe be Enfient 

with any Iſſue begotten by C then then after ſuch Iſſue had, and after 500). 

paid to G or tendered and refuſed, within fix Months after the Birth of 

ſuch Iſſue, then the Uſe of the ſaid Lands, immediately after the fix 

Months expired, ſhall be 7 C. and the Heirs of his Body, and in Default 

to C. and his Heirs for ever ; M. dies, and C. marries N. Per Plnwden 

and Dyer, before the Performance of the Contingent, C. has no larger Ef- 

tate than he had before. „% E 

Cro, Elz. 4. So where A. made a Feoffment to the Uſe of himſelf for Life, Re- 
265 mainder to his Wife for Life, Remainder to his right Heirs, with a Proviſo 
Caſe of if his Son interrupted his Wife it ſhould be to the Uſe of the Wife and ber 
Wood \ Heirs. A. made a Leaſe for Years, to begin after “ his Deceaſe, and died. 
Reynoll, Tue Son diſturbed the Wife. Reſolved, that the Uſe will not ariſe to 


cifes It as 2” 
theCaſe of give the Wife the Fee. | 

Leigh v. SY | IRE _ i | Eh EE 
Burton. And Godfrey Arg. ſaid he conceived the Reaſon thereof to be, becauſe the Uſe limited to 
the right Heirs was the ancient Reverſi;n, and no new E/late, and a Condition cannot be annexed 
theretd. Ibid. Mo. 742. pl. 1022. Barton's Caſe, ſays it was to begin after the“ Wife's Deceaſe. 
Reſolved, by Pophom and Anderſon Ch. J. clearly, that :* 2 future Uſe was checked by the Leaſe, 
ard never ſhall ariſe, for fince it could not ariſe at the Death of the Wife, by reaſon of the Leaſe for 
Ycars, it is deſtroyed for ever; yet acta (ſays the Reporter) that the Leaſe was only an Inter eſſe Ter- 
mini all the Time of the Wife's Life, and the Diſturbance which ought to raile the Ule in Fee tothe 
Wife, was made in her Life before the Commencement of the Leaſe. —Gil. Law of Uſes, &c, 1385139. 
cites S. C. and ſays the Wife ſhall not have the Reverſion, becauſe the Leaſe has altered it; for there 
i= the fame Eſtate to be executed in the Wife as was in Being at the Diſpoſition of the particular 
Fitate. | | Ep | 2 | | | 

| 55 5. Likewiſe 


— 
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5. Likewiſe where A. bargained and ſold Land to B. and his Heirs for Moor 361. 
500 J. upon Condition that if A. paid B. 500 I. he might re-enter, and be pf 3054 
ſeized to the Uſe of himſelf and his Heirs, until he attempt to alien without Rollen“ 
the Aſſent of B. and then to the Uſe of B. and his Heirs, and a Fine was le- v. Pollard. 
vied to thoſe Uſes: A. paid the 500. and entered; afterwards A. aliened to | 

F. without the Aſſent of B. Per Ld C. Egerton, no Uſe will ariſe to B. be- 
| cauſe B. entering for the Condition broken, ought to be in of the old Ute 


and Eſtate, and cannot be ſeized to any other Uſe, 


— — — 


(L) Df the Manner of pleading Uſes, 


1. F a Man pleads that 4. B. and others were ſeized to his Uſe in Fee, Br. plead- 
1 tbis is good Pleading, without ſhewing the Commencement of the inge, pl. 150. 


Uſe. PE” cites 13H. 7, 
6-4 


2. But it is otherwiſe where he ſays that they were ſeized to the Uſe of 14. Ibid. 
him and his Heirs of his Body, becauſe this 1s a particular Eſtate, | 
3. If a Man makes a Feoffment in Fee to A. to the Uſe of B. B. mayqyen 86. 
plead this Feoffment, and ſhew that J. S. diſſeized him, without laying Green v. 
any actual Entry, for the Statute executes the Poſſeſſion in him; he may Wiſeman. 
alſo plead it without ſhewing any Agreement thereto, becauſe the-Free- 7 * of. 
| hold is in him, unleſs he diſagree, and then it muſt be ſhewn on the other 
Side, for thereby the Freehold is immediately out of him. EEE, 
4. But in Treſpaſs he muſt ſhew an actual Entry; for this Action is cen 87. 
grounded on the Diſturbance of his Poſſeſſion, or the Violation of his Green v. 
Right, by taking the actual Profits, which no Man could hinder him from, Witeman. 
or diſturb him in, till he ſhews he was in Poſſeſſion. | | 
5. If a Man pleads that he bought Land for 20 J. without ſhewing the Bro. F. al, 
Money paid, or a Day alledged for the Payment of it, this is good; for Uſes 338. b. 
Buying implies Payment of the Money; and if there was none paid, the“. s. 
Plaintiff may reply, that he did not buy, &c. | 
6. In Debt the Plaintiff counted upon a Leaſe for Years made by his Fa- Br. Count, 
ther, rendring Rent. The Defendant ſaid, that the Father and others were pl. 49. cite. 
| ſeized in Fee to the Uſe of the Father, ab/que hoc that the Reverſion de- 21 Hl. 7: 
ſcended to the Plaintiff. And it was held a good Plea to the Count, for II 
the Plaintiff ought to have counted ſpecially that they were ſeized to the 
_ Ute, Sc. and that the Father leaſed, and becauſe he did not, the Writ and 
Count ſhall abate ; per Rede Ch, J. and King ſmill J. for per Rede, the De- 
fendant may ſay that the Father had nothing at the Time of the Demiſe, 
and then the Plaintiff cannot maintain the Declaration by the Uſe, but it 
is a Departure; for he ought to have ſhewn it at firſt, | 
7. The Tenant of the Land cannot plead a Releaſe made by Ceſtui que Br. Monſtrans 
Uſe to tlie Feoffee, without ſhewing the Releaſe. | 4 falten &ec. 


0 


pl. 61. cites 
| | 5 | 14 H. 8. 4. 

8. In Waſte the Writ ſet forth a Feoffment to ſeveral Perſons to ſeveral Hob. 84. 
Uſes, After Verdict Exception was taken to the Writ, becauſe it did not pl. 113. 
fay the Feoffment was to them and their Heirs, without which there, could 1 
be no Inheritance in Ceſiui que Uſe, and ſo no Diſheriſon, as the Action ok 
| Waſte imports ; but the Plaintiff had Judgment, becauſe all the Forms of 
the Writs had been fo fince the making the Statute ; and the Declaration 
laid the Seizin in Fee, as it muſt ; and yet the Plaintiff might have bad a 
general Writ, and declared ſpecially. | | 

9. We proceed now to treat more particularly of the latter Branch of 
this Title, and to conſider the Law reſpeRing Truſls, = 

Fas USES 
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1 Mod. 1). f. Truſt is a Right to receive the Profits of the Land, and to gif. 
Smith v. poſe of the Land in Equity; per Pemberton Arg, Mod. 17. in 
__ the Cafe of Smith v. Wheeler. And holding the Poſſeſſion and 

2 s diſpoſing thereof at his Will and Pleaſure, and making Leaſes thereof when 


in S. C. in "Jp : 
Chan. Rep. the legal Eſtate is in others, are Signs of a Truſt. 


2. 
12 of Newcaſtle v. Earl of Suffolk. 


Alen 2. Truſts are of the ſame Finne now that Uſes were at Common Law: 
5 Arg. Allen 15. in Caſe of the King v. Holland, | 


the King v. 
Holland. SEV Rs 1 Rh 1 
Abr. Equ. Caſe 220. S. P. Symſon v. Turner. —S. P. Arg. Vent. 130. in Caſe of Smith v. 
Wheeler A Truſt is but a new Name given to an Ule, and invented to defraud the Statute of 


Uſes, * Arg. Sti. 40. in Caſe of the King v. Holland. EN | 57 
lt has already been obſerved that now the Uſe by the way of Truſt, (which were one and the 
fame before the Statute) remains ſeparately in ſome Perſons, and the Poſſeſſion ſeparately in others, 
as it did before theStatute, and are not brought together but by Decree in Chancery, or the voluntary 


Conveyance of the Poſſeſſor of the Land to Cui que Truft, 


But for the better underſtanding of this Head, we ſhall divide it into the 
following Branches; and coyſider, 5 


(A) By what general Rules Truſts are governed. 
(B) MAhat amounts to a Declaration of Truſt, and 
when a Truſt ſhall be raiſed. © 
(C) What ſhall be deemed a reſuiting Truſt, oz 
, 
(D) That ſhall be deemed an Advancement, and 
D SR Tp. MO. 
(E) That Acts of a Truſtee thail be a Bzeach of 
Truſt, &c. 62 chall be deemed to alter oz vary 
, CN 
(F) Whar Atiz of the Truſtee jointly with Ceſtui 
que Truſt, oꝛ by Ceſtui que Truſt onlIp, ſhall defeat 
the Truſt, oz deftrop contingent Remainders. 
(G) Jn what Caſes Equity will decree Truſtees to 
join in a Recovery, &c. with Ceſtui que Truſt. 
(H) TUhen a Truft is to be executed, what Eſtate 
oꝛ Intereſt is to be conveyed, and to whom. 
(I) Truſtee in what Caſes favoured, and in what 
Caſes decreed to Account. 
(K)Þowfar Truſtees are anſwerableſ92 eachother. 


(I) In 


„ USES anv TRUSTS 
(I) In what Caſes Truſtees ſhall give Security; 
and when be diſcharged oz removed, __ 
(NM) The Power of Ceſtui que Truſt. 

(N) Of Fozfeitures by Ceſtui que Truſt, 


—_— 


(4) By what general Rules Trufis are governed, 


TR USTS and legal Eſtates are to be governed by the ſame Rules; and 2 P. Wms's 
this is a Maxim which has univerſally prevailed. It is ſo in the Rep. 645. 

Rules of Deſcent, as in Gavelkind, and Berough Engliſh Lands; there is a Sutton . 

Pgſſeſſio Fratris of a Truſt, as well as of a legal Eftate. The like Rules in Sutton. 


Limitations, and alſo of barring Entails of Truſts, as of legal Eftates ; per 

the Maſter of the Rolls, who faid he thought there was no Exception out 

of this general Rule, nor is there any Reaſon that there ſhould ; and that 
it would be impoſſible to fix Boundaries, and ſhew how far, and no farther, 

| it ought to go; and that perhaps in early Times the Neceſlity of keeping 
| thereto was not ſeen, or thoroughly conſidered. 

2. A, being ſeized in Fee of certain Lands devi 


ſed them to Truſtees in P. Wms. 


Fee, in Truſt to pay his Debts, and to convey the Surplus to his Daugh- 108. 
ters equally ; the younger married and died, leaving an Infant Son, and her Whatts v. 
Huſband ſurviving; the eldeſt Daughter brought a Bill for a Partition; and Ball. 


the only Queſtion was, whether the Huſband of the younger Daughter 

ſhould have an Eſtate for Life conveyed to him, as Tenant by the Curteſy? 
Upon which it was | SI He. | 

3. Decreed by Lord Chancellor, that Truſt Eſtates were to be governed 
by the ſame Rules, and were within the ſame Reaſon, as legal Eſtates - 
and as the Huſband ſhould have been Tenant by the Curteſy, had it been a 
legal Eftate, ſo ſhould he be of this Truſt Eſtate ; and if there were not 

the ſame Rules of Property in all Courts, all Things would be, as it were, 

ast Sea, and under the greateſt Incertainty, ED 


(B) What amounts to a Declaration of Truſt, and 
den a Truſt ſhall be raiſed, 


1. HE Statute of 29 Car. 2. cap. 3 f. 7. Enacts, That all Declarations 
vor Creations of Truſt ſhall be manifeſted by ſome Writing figned by the 
Party, or by his laſt Will in Writing, or elſe ſhall be void. And by— 
2.8.9. Affignments of Truſts ſhall be in Writing ſigned by the Party af- 
| fepning the ſame, or by his laſt Will, or elſe ſhall be of no Effect. 


3. But Words which are not altogether Artificial, will ſerve to direct a Fin. Rep. 
189. Nourſe 


Truft, which will not ſerve to limit an Eſtate ; per Lord Keeper, 159. 
| ; 3 3 5 | at V. 
| „ 3 | | = g Vuarmouth. 
4. Where A. deviſed all his Lands to B. and the Heirs of his Body ;, vern 411 
and in another Part of his Will, reciting that he owed B. Money upon Ac- Clowdſiy 
count, he therefore deviſed to kim all his perſonal Eftate, and made himw-Pellham, 


Executor, willing him to pay his Debts; and upon the Reading of the 
Will, though the Clauſe as to the Payment of Debts feemed to relate 
Vol. V. | "> © CD | to 


— 


(B) USES and TRUSTS. | 
to the perſonal Eitate only; and though the Lands were deviſed to B. in 
Tail, with a Remainder over to another; and that it was objected, that a 

| Tenant in Tail could not be a Truftee ; yet the Court decreed both real 
and perſonal Eftate to be fold for Payment of the Teſtator's Debts, and 
the Decree, it is ſaid, was affirmed in the Houle of Lords. oe 
2 Vern 228. &, 60 if J. S. deviſes his Lands to his Brother, who is his Heir at Law 
Alcock v. in Fee, and likewiſe deviſes ſeveral Legacies, and makes his Brother Execy- 
Sparhawk. tor, deſiring him to ſee his Will performed according to the Truſt and 
Confidence he had repoſed in him ; this makes the real Eſtate liable ; for 
the Teſtator needed not to have deviſed the Eſtate to his Brother, being 
Heir at Law, unleſs he intended that he ſhould take them chargeable 
with the Debts and Legacies. Decreed and affirmed by the Houſe of 
Lords ä I. . | | 
Fin. R 356. 6. A Truſt was decreed of a Term for Years aſſigned, though the Truft 
Goodwin v. was not expreſſed in the Deed; yet it having been ſo declared by the Aſ- 
Cutler. ſignee, who had given Bond to perform the Truſt, the fame was decreed 
9 accordingly. | e | : 
2 Vern. 106. 7. If a Man deviſes 15007. to A. and B. for ſuch Uſes as the Teſtator 
—_ had declared to them, and by them nat to be diſcloſed, and he diſcloſes the | 
bobs. Truſt to 4, who by Letter diſcloſes it to B. this ſhall be a Truſt, and the 
| Letter is a good Declaration thereof. 5 
1 Chan. Caſ. 8 But if a Man deviſes 40 J. to be paid to his Couſin J. S. and by him to 
| _ TE be diſpoſed of in ſuch Manner as the Teſtator ſhould by a private Note 
W acquaint him with, and he dies without having made any ſuch Appoint- 
ment; this ſhall be a good Bequelt to J. S. and ſhall not go to the Ex 
cutors, from whom it was intended to have been given away. - 
2 Vent 345 9, A. lent B. 100 J. and in the Note which was given for it, mention was 
8 made that it ſhould be diſpoſed of as 4. ſhould direct; on a Bill exhibited 
; for it, the Court declared it was a Depofitum or Truſt, and decreed Pay- 
ment of it, though it was barred by the Statute of Limitations. - 
2 Vern. 288. 10. A. in Conſideration of 80 J. conveys an Eſtate abſolutely to B. and af- 
| e * terwards A. brings a Bill to redeem, and B. by Anſwer inſiſts that the Con- 
bencesr. veyance was abſolute, but confeſſes it was in Truſt, that after the 80 /, 
paid, with Intereſt, he was to ſtand ſeized for the Benefit of the Wife and 
Children of A. though no Truſt was declared in Writing, and A. replies 
zo the Anſwer : And it was inſiſted that 4. having replied, and Defendant 
having made no Proof of the Truſt, no Regard ought to be had to the 
Matter ſet forth in Avoidance of the Plaintiff's Demand; yet the Court 
| decreed the Truſt for the Benefit of the Wife and Children. | a 
t Vern. 296. 11. So if J. S. makes his Will, and his Wife Executrix, and the Son af- 
Thou . terwards prevaiis on his Mother (by telling her that the Executorſhip 
hyna. would he troubleſome to her, Cc.) to get J. S. to make a new Will, and 
name him Executor therein, he promiſing to be a Truſtee for the Mother, 
which is done accordingly, and in that Will there is but a ſmall Legacy giv- 
en the Wife ; this will be decreed a Truſt for the Wife on the Point of 
Fraud, notwithſtanding the Statute of Frauds and Perj uries, which requires 
a Declaration of "Truſt in Writing. LE I Ine apt 
Chan. Caſ, 12, But where one poſſeſſed of Leaſes for Years deviſed them to his 
310. Civil Wife, and hoped ſhe would leave them to his Son, and died; and her ſe- 
v. Rich. cond Huſband granted the Leaſes away: And the Son ſued to be relieved, 
Huis Bill was diſmiſſed; for it was no Truſt for the Son. Cited by Lord 
Chancellor as a Caſe he remembered in Lord Egerton's Time. 
MSS. Rep, 13. With reſpect to raifing of Truſts, it has been held that were a Truſt. 
Pry v. Fry. is created by Marriage Settlement or Will, or a Truſt of a Term to raiſe 
in Chan. Money at 21 or Marriage, and the Perſon dies before the Time, a Court 
Lau bas of Equity will not ſuffer the Truſtee to raiſe the Money at Law. 


14. Where 


Us ES Ap TRUSTS. 


14. Where A. by his Will deviſed his real Eſtate to his Wife for Life, Fry v. Fry 
with Remainders over, and gave a Legacy to his Daughter, to be paid in 


within one Month after the Death of his Wife, and charged it upon the 
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Canc. 
Trin. 27 
Seo. 2. 


real Eſtate: The Daughter died in the Life of the Wife, unmarried; and NIIs. "+ = 


after the Wife's Death the Repreſentative of the Daughter brought his Bill 
to have this Legacy paid out of the real Eſtate. For the Plaintiff it was in- 
Gifted, that this was different from the common Caſe of a Legacy payable 
out of the Lands, for here the Time of Payment was poſtponed out of 
regard to the Circumſtances of the Fund, and not of the Perſon. But by 


Lord Chancellor the general Rule 1s, that where a Legacy or Portion is 


iven to be raiſed out of Lands, payable at a certain Time ; if the Legatee 
or Child dies before that Time comes, and before the Time, when in the 


View of the Teftator he could be ſuppoſed to want the Legacy or Portion, 


it ſhall fink in the Land for the Benefit of the Heir or Deviſee ; and this 
Rule has only been broke into in Favour of the Huſband or Children of 


ſuch Legatee, &c. where ſhe has married; but that is not the preſent 


Caſe, and as to the Argument made uſe of from the Circumſtances of the 
Fund, that is only brought as an auxiliary Reaſon ; and no Caſe has been 
determined upon fuch Circumſtances alone. If it had been given on a more 
remote Contingency, as on the Failure of Iſſue. of A. &c. there might 
have been ſome Reaſon to have given it to the Repreſentative, as the 
Teſtator might probably think the Legatee could not be living at ſuch a 


diſtant Period. But here it depends on the Death of his Wife, which 


might happen in a reaſonable Lime. In Caſes where it has been given 
to A. his Executors and Adminiftrators, it ſhews the Intention of the 
Teſtator to make it tranſmiſſible; and where it has been charged by a 


Condition, or a conditional Limitation, and the Legatee has had a Re- 


medy at Law to defeat the Deviſe of the Eſtate to the Deviſee, this Court 
will not interpoſe to take that Remedy from him, but will leave the Devi- 
| ſee to take the Eſtate cum enere. But in the Caſe of a Truſt created by 
Marriage. Settlement or Will, or a Truſt of a Term to raiſe Money at 21 
or Marriage, where the Perſon dies before, this Court will not ſuffer the 
Truſtee to raiſe the Money at Law, where there might be a Remedy at 
Law contrary to the Rule of this Court. The Teſtator here in the latter 
Part of his Will, gives Legacies to his two Daughters, and if either of 
them die, her Share to go to the Survivor; this looks as if he did not 
intend that the Repreſentative ſhould have it even in the firſt Bequeſt, 
and is a farther Circumſtance to confirm the Opinion given againſt raiſing 


the Legacy out of the real Eftate.—Bill diſmifſed, but without Coſts. If 


this had been the Caſe of a Child who had married, and left Children, ir 
might have been otherwiſe, | | 4 | 


—— 4 —_— —— 


(Cc) What A. 
Truſt by Implication. 


1. Tr has been ſhewn under the laſt Head, that by the Statute againſt 2 vern. 294. 


ſhall be deemed a reſulting Truſt, 07 - 


Frauds and Perjuries the 29 Car. 2. c. 3. all Declarations of TruſtsPl- 255: 


were to be made in Writing; but in the faid AQ there is a Saving wit 


h Lady Bella. 


regard to Truſts. reſulting by Implication of Law, which are left on the Compton _ 
Footing whereon they ſtood before the Act; now a bare Declaration by Frankland. 


Parol before the AR, would prevent any reſulting Truſt, Arg. and the 


Court ſeemed to be of that Opinion. 
EE | . | | -:-27-It 
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Lord Chancellor. | Ibid, 


Freem. 308. 


290 (C) USES AND TRUSTS. 
1 FP. Wme. 2. It was likewiſe ruled by Lord Chan. Coæuper, that the Statute of 
112. Lam- Prauds, /. 8. which ſays, that all Conveyances where Truſts and Conf- 
A „ dences ſhall ariſe or reſult by Implication of Law, ſhall be as if chat 
anpiüsn. „ Act had never been,” muſt relate to Truſts and equitable Intereſts, and 
connot relate to an Uſe which is a legal Eſtate. Mich. 1709. in the Caſe 
of Lamplugh and Lamplugh, 8 | 


2 Vent. 361. 3. If a Man purchaſes Lands in another's Name, and pays the Money, 


Anon. it will be a Truſt for him that paid the Money, though there be no Deed 
i1Vern. 366 


SP. G ar. made, declaring the Truſt thereof; for the Statute of Frauds and Perjuries 


coigne v. Extends not to Truſts raiſed by Operation of Law, 
Thwyng. | | | | . 


Admitted; but there ſaid, © that the Proof muſt be very clear, that he paid the Purchaſe-Money,” 


Fitz. Gibb. 4. No Rule is more certain than that if a Man makes a Conveyance in 


223. Fitze Truſt for ſuch Perſons, and ſuch Eſtates as he ſhall appoipt, and makes 


gti no Appointment, the reſulting Truſt muſt be to him and his Heirs. The 


bridge. Truſt in Equity muſt follow the Rules of Law in the Caſe of an Uſe, and 
that it would be ſo in the Caſe of an Uſe is undoubtedly true, and that was 
Sir Edward Cleer's Cafe in 6 Rep. per Ld. Chancellor, . Ny 


Bernard 5. But Truſts ariſing by Operation of Law have been but of {2w0 Kinds, 


Rep. in (firſt) Either where the Conveyance has been taken in the Name of one 
Lloyd " 8. Man, and the Purchaſe Money paid by another; or (ſecondly) Where the 
Spillit. The Owner of an Eſtate. has made a voluntary Conveyance of it, and made a 


Reaſon why Declaration of the Truſt with Regard to one Part of the Eftate, and has 


the Court been filent with regard to the other Part of it. Per Lord Chancellor. 


has allowe | 9 8 ä | 
2 Truſt by Operation of Law to ariſe in the latter Caſe, has been, that the Party by declaring Part 


of the Truſt to be for another, and by ſaying nothing with regard to the other Part of it, ſhews his 
| Intention to be that the other was to have only one Part of the Truſt, and conſequently he himſelf 


ought to have the Benefit of the other Part of it. Theſe have been the only two Inſtances of Truſt 
allowed of, to ariſe by Operation of Law, ſince the Statute of Frauds, unleſs there has been a plain 
or expreſs Fraud, Where there has been a Fraud, in gaining a Conveyance from anather, that may 
be a Reaſon for making the Grantee in that Conveyance to be conſidered merely as a Truſtee, Per 


1 P. Wwe. 6. Where it plainly appeared upon the Evidence of both Sides, that the 
e . Conſideration Money paid on a Purchaſe was the proper Money of 4. 


- Ambroſe, (though mentioned in the Conveyance, to be paid by B.) in ſuch” Caſe, 


had it not been for the Statute of Frauds, this would have made a reſulting 
Truſt; and B. after 4.'s Death executing a Declaration of Truſt, this 
plainly took it out of the Statute, Per Lord Chancellor Coxvper, - 
7. Wherever there is a Conſideration there can be no reſulting Truſt, 
But if a Leaſe be made for Years without a Conſideration, there will be a 
reſulting Truſt to the Leſſor. 5 | „„ 
8. Where a Daughter's Portion was charged upon the Father's Land, 
Lady Tyr- The at the Requeſt of her Father, had releaſed her Intereſt in the Land to 
rell's Caſe. the Intent that he might be enabled to make a clear Settlement thereof 
upon his Son. It was declared by the Lord Keeper, that if this was done 
wy Daughter without any Conſideration, there would be a reſulting 
Truſt in the Father, whereby he ſhould be chargeable to the Daughter for 
ſo much Money. 5 | | : 


Ch. Prec. 52. g. But where a Truftee purchaſes Lands out of the Profits of the Truft 
| 1. Kirk Eftate, and takes the Conveyance in his own Name; though probably, if 


bo. he cannot make other Satisfaction for the Miſapplication, theſe Lands may 


be ſequeſtered, yet they cannot be decreed to be a Truſt for Ceſui que 
Truſt, no more than if 4. borrows Morey of B. and purchaſes Land with 
it; thoſe Lands are no Truſt for B. for it is not a Truſt in Writing; and 

a reſulting Truſt it cannot be, becauſe that would be to contradi& the 
| Deed, by Parol Proof, directly againſt the Statute of Frauds. But if this 
Purchaſe had been recited to have been made with the Profits of the Truſt 


ES is» TROSTE M) :” 
Eftate, This appearing in Writing might ground a reſulting Truſt. On 
Appeal to the Houſe of Lords, this Decree was affirmed. | 


10. So where a Teſtator empowered the Executor to lay out the perſonal Ch. Prec. 


Eflate in Land, and ſettle it on A. and his Heirs : And the Executor being 


168, pl. 139. 


about to purchaſe, told A. 's Mother of it, and aſked her Conſent, but Markadt. 


took the Conveyance in his own Name, and u Truft in Writing was de- 


Flared, but it was proved that he at ſeveral Times declared it muſt be fold 


10 make A. Satisfaction; yet the Court (though inclined to decree a Con- 
veyance to A. the Executor being dead Inſolvent) declared it could not, 
becauſe there was no expreſs Proof of the Application of the Truſt Money. 


————— 


D) Chat Wall be deemed an Advancement, and 
5555 what a Truſt, | 


1. KT + n ſettled Rule, that whenever a Father purchaſes in the Name of 2 Freem. 
a Child unprovided for, it is intended as a Proviſion and not a Truſt, Shakes 1 
unleſs it be otherwiſe proved, and the Proof lies on the Plaintiff; this Shales. 


was held ſo before the Statute of Frauds, c. and is ſtronger ſince, be- 
cauſe Declarations of Truſts ought to be in Writing, though in other 
Caſes a Truſt will reſult where it appears that another paid the Money. 


An— 


2. A Diſtinction has been taken where a Parent makes a Purchaſe in the 2 Chan. Ca. 
Name of an unadvanced Child, and where in the Name of a Child already * 


advanced. In the former Caſe it was only an Advancement for the Child,“ 
in the latter a Truſt for the Parent. 


3. The Reaſon why where the Father purchaſes in the Name of a Son Finch 338. 
unadvanced, without any expreſs Declaration of the Truſt, this is an Ad- Grey v. 


vancement of the Son, and not a Truſt for the Father, is becauſe between 
Father and Son the Blood is a ſufficient Conſideration to raiſe an Uſe to the 
Son; and that in all Caſes whatſoever, where a Truſt ſhall be between 
the Father and Son, contrary to the Conſideration and Operation of Law, 
the ſame ought to appear upon very plain and coherent, and binding Evi- 
dence ; and not by any Argument or Inference from the Father's continu- 
ing in Poſſeſſion, and receiving the Profits, which ſometimes the Son may 
not in good Manners contradict, eſpecially where he is advanced but in 

Part: And if ſuch Inference ſhall not be made by the Father's Perception 
of Profits, it ſhall never be made from any Words between them in common 
Diſcourſe ; for in thoſe there may be great Variety, and ſometimes appa- 
rent Contradictions. Now where there is no clear Proof of any Truft 
between the Father and Son, the Law will never imply a Truſt, be- 
cauſe the natural Conſideration of Blood, and the Obligation which lies 
on the Father in Conſcience to provide for his Son, are Predominant ; 
and muſt over-rule all Manner of Implications. And herein the Law of 
Truſts does (as it ought to do) agree with the Law of Uſes before the 
Statute of H. 8. and therefore, it, before that Statute, the Father had 
made a Feoffment to a Stranger without any Conſideration, the Law raiſed 
an Uſe without any Implication to himſelf ; but if he made a Feoffment to 
bis Son, no Uſe did ariſe to the Father by Implication, becauſe the Blood, 
which is a ſufficient Conſideration, did fix and ſettle the Eſtate in the Son. 
It is true, where the Son is married in the Life-time of bis Father, and by 
him fully advanced, and in a Manner emancipated, there a Purchaſe by 
the Father, and in the Name of his Son, may be a Truſt for the Father, 


as much as if it had been in the Name of a Stranger, becauſe in that Caſe 
| | N all 
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all Preſumptions or Obligations of Advancements ceaſe, But where the 
Son is not advanced, or but advanced or emancipated in Part, in ſuch 
Caſe there is no room for any Conſttuction of a Truſt by Implication ; and 
without clear Proofs to the contrary, it ought to be taken as an Advance. 
ment of the Son, | „ V 
2 Ch. Cal. 4. So where the Father purchaſes in the Name of the Son, it has ſre- 
3 quently been decreed an Advancement, and not a Truſt, though the Fa- 
„inet. ther takes the Profits and keeps Poſſeſſion ; and though the Father, afier 
ſuch Purchaſe, declares the Truſt, yet it is not good, unleſs the Truſt be 
declared before or at the Time of the Purchaſe; and ſo the Lord Chan- 
cellor agreed. . EI 5 „ 
1 P. Wms. 's 5, Likewiſe where a Father purchaſed in a younger Son's Name, and a 
"oP, Lan. Nephew's Lands of Inheritance; and alſo purchaſed a Term for Years 
plugh v, (of which he himſelf had the Inheritance) in the fame Son's and the Fa. 
Lamplugh. ther's Mother's Name; though the whole Purchaſe-Money was mentioned 
It was far- to be paid by the Father, and though he took the Profits during his Life, 
: _ laid in and died leaving the Son about ben, Fears old; and though a Rewerfrn, 
chat che Fa- er pedlant on his Mother's Death, was ſettled upon him, yet, the Truſtees 
- ther's taking diſclaiming any Intereſt in the Eſtate, Lord Chancellor held the Son to be 
the Profits, unprovided for, notwithRlanding ſuch Rewer ſion after his Mother's Death, 
muſt be in- and that he might ſtarve in the mean Time; and that the Truſtees having 
e diſclaimed, made it all one as if the Purchaſe had been in the Son's Name 
done by him only. Lou » 
as Guardian | 
to the Son. ; | . | | 5 EE 
6. But it ſeems it had been otherwiſe, if the Father had took -e Profit: 
after the Child's coming of Age, and when of Diſcretion to claim his 
Right 5 1 N | 
P. Wms.'s 7. As where A. a Grandmother, purchaſes an Annuity in the 141. per 
| Rep. 607, Cent. Annuities for Lives, for 1ool. in the Name of E. her Grand child. 
608, Loyd The Father of E. gave A. the Grand-mother a Bond to repay her the 100/. 
v. Read. in caſe E. ſhould die in the Grand-mother's Life. A. kept the Tally, and 
received the Annuity during her Life, and diſpoſed of it by her Will to F. 
another Grand-child. Decreed by the Chancellor, that the receiving the 
Income, and keeping the Tally, and no Claim hawing ever been made by 
E. ſhewed that E. was but a Truſtee for AJ. and that the Bond given by 
| _ ather, in which no mention was made of a Truſt, did not wake it to 
8 * pens f i Coe nn pod. 
Finch 393 8. Likewiſe where a Father purchaſes the Reverſion and Inheritance, in 
Hodgkinſon his own Name, of Lands of which a Leaſe for three Lives was then in 
v. Moor. Being, and afterwards purchaſes the Leaſe for three Lives in his Son's 
93 Name, it is decreed a Truſt, and not an Advancement. 5 1 
Chan. Caſ. 9. But where a Purchaſe is made by a Father in his own and his Son's 
28. Scroope Name, it ſhall prima facie be intended an Advancement for the Son, and 


Ir — not preſumed a Truft, unleſs declared fo. 


in this Caſe, that it was antiently the. way to join the Son in 2 Purchaſe, to avoid Wardſhip. 


c) Cübat 


one made on a valuable Con 


Remainder was veſted in one of full Age, a ſubſequent Remainder was not“ 
to be regarded; neither was it Aſſets in Law or Equity. Cited per Mr. 
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(>) That Acts of a Truſtee ſhall be a Beach of 


- Cruſt, &c. oz ſhall ve deemed to alter o; vary 
the Barure ot it. . 


1. TRUST EES are fo far regarded and ſupported in Equity, that regu- 1 Abr. Fq 
N larly no Act of the Truſtee ſhall prejudice the Ceſſui que Truſt, Cal. 354. 

for though a Purchaſer for a valuable Conſideration, without Notice, ſhall _ 

ia no Caſe have his Title iuipeached in Equity; yet the Truſtee muſt eſ- 

pecially in Equity, make good the Truſt ; and my Lord Hobart is of Opi- 


nion, that an Action lies againſt him at Common Law; but if one purchaſes 


with Notice, then he becomes the Truſtee himſelf, and ſhall be account- 
able for every Act of his, as the Truſtee was, and if either become inſol- 


vent, the Ceſtui que Truſt has his Remedy againſt the other. The Truſtee 


of a Legacy dying before the Legacy is paid, ſhall not prejudice the Pre.Ch.20c. 


| Legatee ; ſo if a Truſtee of Land die without Heir, though the Lord by Eacles v. 
| Eſcheat will have the Land at Law, yet it will be ſubje& to the Truft in England, 


Equity * 
2. When all the Remainders are vœſed Remainders in Tail, the Truſtees 2 P. Will. 


may Join in making a Tenant to the Præcipe, in order to the ſuffering a Rep. 201. It 


common Recovery. Bu: if any Remainder is in Contingency, the Truſtees 7 


appointed to preſerve contingent Remainders ought not to join in ſuffering Solicitor Ge- 


a Recovery to bar any ſuch Remainder ; As where the Remainder was 10 neral in the 


the Uſe of the Body of A. (till living) and A. had Iſſue C. a Son, and D. Cale of 
a Daughter, and the Truſtees join with C. in a Bargain and Sale inrolled. dar _ * 
for making a Tenant to the Præcipe to ſuffer a common Recovery, which OTE 
is ſuffered accordingly, and C. dies, leaving an Infant Son. Now if the 
Son ſhould die without Iſſue, in the Life of A. in ſuch Caſe D. would be 
Heir of 4.'s Body. This would be a Breach of Truſt, and in Caſe of a 
Purchaſer having Notice, his Title would not be good. 

3. Where a Settlement on Marriage of A. with M. was made by J. S. P. will. 


to the Uſe of A. for 99 Tears; Remainder 4% E. and F. Truſtees for g Rep 358, 


Tears; Remainder to Truſtees during the Life of A. to ſupport contingent 359- Sir 


Remainders ; Remainder to M. for Life; Remainder 70 the firfl, &c. Son of Ems 
; * .* = * ippen's 
the Marriage; Remainder to the Heirs of th? Body of A. Remainder to the Caſe. 


right Heirs of A. there being no Iſue of the Marriage, and the Remainder 


in Fee being contingent, in regard the Limitation to A. was for Years only, 
and the Eſtate not moving from A. (for if ſo, the Remainder limited to 4. 
had been the old Reverſion) the Truſtees joined to deſtroy this contingent 
Remainder. On a Bill brought by a remote Relation, the Court refuſed to 
puniſh the Truſtees, as Jiſtinguiſbing between a voluntary Settlement and 

fraction : And the Maſter of the Rolls faid, 
that if a Son had been afterwards born, it would have been a Breach of 


Truſt; but this Remainder to the right Heirs of A. being a remote Limita- 


tion, and not within the Conſideration of the Settlement, Equity would 


not puniſh it as a Breach of Truſt. 


4. So where a Remainder in Tail being veſted in the firſt Son, they P. win. 
Truſtees joined with him in ſuffering a common Recovery ; it was held no Rep 537. 
Breach of Truſt, though againf the Conſent of the Father ; for when ſuch Winningtog 


oley, 


Vernon, and ſo held ſince the Caſe of Sir Thomas Tippen ſupra, 
5. But 
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=P. win. 5. But where J. S. ſeized in Fee of Lands, deviſed the fame to A. and 


Rep. 610, B, and their Heirs, to the Uſe of D. his Siſter for Life, Remainder to 4, 
1 and B. and their Heirs during the Life of D. in Truſt to preſerve contin- 
Manſell — gent Remainders, Remainder to the Uſe of the firſt, So Sons of D. in 
Caſes in Eq. Tail Male ſucceſſively, Remainder to the Uſe of E. M. in Fee, Teſtator 
Temp. Tal- dying without Iſſue D. entered, and married C. afterwards C. and D. his 
| botny 9 7 Wife, and E. M. the Remainder-Man in Fee, join in a Feoffment to (new) 
it was laid Truſtees to the Uſe of C. and his Heirs, and covenant to levy a Fine to 
chat where the (new) Truſtees to the ſame Uſes; (and a Fine, as it ſeems, though 
an Eſtate is not ſtated in the Caſe) was accordingly levied. Afterwards A and B. (the 
limited i: A. Truſtees for preſerving, Ic. in the Will) by Leaſe and Releaſe convey the 
for Kefer Re. Lands to C. in Fee, B. being then enfient of a Son, who was ſoon after- 
mainder 7o 5 » : 8 ** , l Aitere 
his ft, &c. wards born, and named G, and D. had afterwards ſeveraÞ other Children; 
Sent in Tail, ſubſequent to which C. the Father deviſed all his Lands in general Words 
though it be to the faid G. for Life, Remainder to his firſt, c. Sons in Tail Male ſuc- 
aj pom 4 ceſſively; Remainder to his (C.) the Leſtator's ſecond Son by D. for Life, 
Tort - him Remainder to his firſt, c. Sons in Tail Mail ſucceſſively, and died, leav- 
to do any ing ſeveral Sons x D. alſo died. On a Bill by G it was reſolved by King C. 
Act which aſſited by Lord Chief Juſtice Raymond and Chief Baron Reyno/:'s, that the 
wo deſtroy joining of the Truſtees to deſtroy the Contingent. Remainders was a plain 
| en Kh Breach of Truſt, and that though this had not been before judicially derer- 
mainders mined, yet it ſeemed to the Court in common Senſe, Reaſon and ſuſtice, 
| before the to be capable of no other Conſtruction: And all Parties were decreed to 
Birth of a join in making ſuch an Eſtate to G. as he would have been intitled to under 
Gichlandg the Will of J. S if theſe contingent Remainders had not been deſtroyed, 
bis lega! i. e. an Eſtate in Tail Male, Oc. N . 15 
Power of | Os | | 5 | | 
doing ſo; yet as in this Caſe there is no Truſtee, there can be no Truſt, nor conſequently any Breach 
of Truſt, and therefore 2%, Court can have no Conuſance of ſuch a Caſe, nor Handle for Relief, the 
Matter being left purely to the Common Law. But to prevent this Inconvenience, has the Remedy 
of appointing Truſtees been invented, on Purpoſe to difable the Tenant fer Life from doing ſuch lu- 
jury to his Iſſue, which is not a very old Invention, Fer Ld, Ch. King, affiſted 7 ſupra, 2. P. Wms. 
612, 613. e e 8 5 


1 Vern. 149. 6. If A. ſeized in Fee, in Truſt for B. for full Conſideration conveys to 
Bovey vs. C. who has Notice of the Truſt ; and afterwards C. to ftrengthen his own 
Smith, Eftate, leviesa Fine, B. the Cui que Truſt is not bound to enter within 
| five Years ; for C. having purchaſed with Notice, notwithſtanding any 
Confideration paid by him, is but a Truſtee for B. and ſo the Eſtate not 
| being diſplaced, the Fine cannot bar. 55 . 
1Vern. 484. 7. So if an Executor, in Truſt for an Infant Reſiduary Legatee, renews a 
8 . Leaſe, Part of the Teſtator's perſonal Eſtate, in his own Name, and firſt 
Valley. more ages it, and then aſſigns the Equity of Redemption to a Truſtee, io 
fell for Payment of his own Debts, and his Truſtee ſells to one who has 
Notice of the Infant's Title, the Purchaſe will be ſet aſide, 3 
Furlam v. 8. A bare Truſtee cannot alter the Nature of the Truſt by turning Land 
Sanders in into Money, Or Money into Land, ſo as to make it veſt in different P et. 7 
8 ſons, by his Act, than it would otherwiſe have done. 5 
25G 2. „„ 5 | 
MS. Rep. 
And ſee 3.P, 
V'ms. 100. 
Witter v. 
Witter. 
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(%) What Acts of the Truſtee, jointly with Ceftui 
que Truſt, 02 by Ceſtui que Truſt only, hail defeat 
the Truſt, oz deftrop contingent Kemainders, 


i FFJ*)HOUGH at Law, by the Truſtees, concurring in any Act to Gil Eg. R. 

55 prevent the riſing of the contingent Remainder, it was formerly 34. "Tipping 

held that it was for ever deſtroyed and gone; yet Cooper C. held this to“. Fie8%% 
be an exploded Opinion now in Chancery, as to Perfons who are to come 

in and be conſidered as Purchaſers under the Marriage Settlement and Por- 

tion, But as for voluntary Remainders, (as a Remainder to the Right 

| Heirs of the Body of the Huſband, and after to his right Heirs, neither of 

which can be ſaid to be within the Purchaſe of the Marriage Portion, but 

only the firſt and other Sons, &c. of the Marriage) this Court will not aſ- 

fiſt them to ſupport the Remainder ſo deſtroyed. 

2. If Truſtees in a Settlement, to ſupport contingent Remainders, join 2 Salk. 680. 

- with the Tenant for Life in any Conveyance, to deſtroy the contingent Re- Pye v. 

mainders before they came in Eſe; this is a plain Breach of Truſt; and George. 


whoever claims under ſuck a Conveyance, having Notice of the Truſt, or * png 
by a voluntary Settlement, ſhall be liable to make good the Eſtate. wes > 
| ___ Truſtee join 


with a Cu gue Tru/t in Tail in any Conveyance to bar the Intail, this is no Breach of Truſt; for 
it is no more than what he may be compelled to, though the Ceſtui que Truſt himſelf might have 
barred ſuch Intail without his joining; and that not only by Fine or Recovery, but likewiſe by Feoff- 
ment, Bargain or Sale, Deviſe or Surrender, (if the Intail be of a Copyhold, and there is no particu- 
jar Cuſtom which requires a common Recovery); for ſuch Intail is not within the Statute de Donis, 
but remains as at Common Law; and being a Trult is governable only by the Rules of Equity, and 
not by the Niceties of the Law, and this ſeems to be ſupported not only by the latter, but by the far 
greater Number of Authorities, and in Cates wherein the very Point it elf was debated, though there 
are obiter Sayings and Opinions, Which have made ſome Diſtinctions, and others which have flatly 

contradicted it. Vide 1 Chan, Ca, 49, 213. 2 Chan. Ca. 78, 64, 1 Vern, 13, 449. 2 Vern. 133, 


583, 70% | 


3. But if a Settlement on a Marriage-Treaty be made on the Huſband 2 Vern. 754. 
for ninety-nine Years, if he live ſo long, Remainder to Truſtees to pre- Elie v. Ot- .. 
ſerve contingent Remainders ; Remainder to the Heirs of the Body of the N _ 
| Huſband by the Wife, Remainder to the Heirs of the Huſband ; and there 339. . C. 

is Iſſue two Sons and a Daughter; and the Wife being dead, the Huſband by the Name 

and Truſtees join with the eldeſt Son in a Fine or Feoffment to J. S. this ol Elſe v. 
is a good Bar of the Truſt-Eſtate, and the Truſtees joining is no Breach Oſborae. 
of Iruſt, for they were Truſtees purely for the Tenant in Tail, and to 

preſerve his Eſtate, and not to ſtand in Oppoſition to him for the Sake of 

thoſe who were to come after him. 8 
4. Truſtees to preſerve contingent Remainders, if Tenant for Life or Garth . 
Fears commit Waſte, may reſtrain them by Injunction. If there is only Cotton, v5, 
an Eſtate for Years, Remainder to firſt and other Sons, Remainder in Tail Kep. 
and no Truſtees to preſerve, Ic. the Remainder Man in Tail before Iſſue 
born, would have an immediate Freehold ; and if it had been Tenant for 
Life and no Truſtees, he might before Iſſue born have ſurrendered: ro 
the Remainder-Man, or barred the whole Eſtate. The Riſe of theſe Truſ- 
tees was from Chudley and Archer's Caſe in Co, Rep. and Remain- 
ders in Truſtees and their Heirs during the Life of another Perſon has 
been held good, as that Perſon may commit a Forfeiture. Where there' 
is Tenant for Years, with Remainder to "Truſtees during his Life to pte- 
ſerve contingent Remainders, the Freehold is in the Truſtees, and the 
Poſſeſſion of "Tenant for Years, is in Law the Poſſeſſion of che Owner of 
the Freehold. It is agreeable to Juſtice in Support of Right to conſtrue 
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x p. Will, 


x P. Will, 
538. Win- nine Vears, if he ſhould ſo long live, Remainder to Truftees during his 
Foley. 


396 _ USES AY TRUSTS... 
Truſts in the moſt liberal Manner. Truftees are the Creatures of this 

Court, and under the Correction of it intended to preſerve the Inheritance 

entire, Theſe Truſts are generally declared, with Power to make Entry 

and bring Actions, Fc. as the Law requires, which includes Equity too: 

And Truſtees may bring a Bill in Equity to ſtay Waſte, before the con- 
tingent Remainder comes in Ee. Truſtees are liable in Equity to make 
Satisfaction for Breach of Truſt, and a voluntary Alienee with Notice, will 

be decreed to reſtore the Eftate, © 7 


8 


__ * — — 


(0) In what Caſes Equity will decree Truſtees 
to join in a Recovery, &c. with Ceſtui que Truſt, 


1. IN ſome Caſes, Truſtees have been decreed to join for the Benefit of 
Rep. 358. Creditors— Thus, where J. S. after Marriage made a voluntary Set- 
Baſſet 4 tlement of his Lands t himſelf for Life, Remainder te Truſtees to ſupport, 


Clapham. c. Remainder te his firft, & c. Son in Tail ſucceſſively, Remainder to 


Note. By the himſelf in Pee; and contracting Debt, he afterwards makes a Conveyance 


7 Ann. c. 19. of his Eſtate to other Truſtees for Payment of theſe Debts. The Creditors 


Infants be- 


ing Truſtees bring a Bill, and (inter alia) inſiſt that the Truſtees in the firſt Settlement 


or Mortga- ſhould join in the Sale to deſtroy the contingent Remainders. And his 


gees may be Honour, upon ſhewing a precedent of a like Decree, decreed that the 


compelied Truſtees ſhould join to deſtroy the contingent Remainders, and be indem- 


to make 


Convey- nified, it being at the Suit of Creditors, and for raiſing of Money for the 

ances by Or- Payment of Debts. Es | Be I 

der of the „ 

Court of Chancery. . — mp | | „ 
It is a general Rule in Equity, that where à real or perſonal Eſtate is charged with Payment of 

Debts generally, and veſted in Truſtees to ſell, the Purchaſer from ſuch Truſtees is not anſwerable 


for any Miſapplication of the Money; and needs not fee that the Debts are paid. But if it is made 


chargeable with particular Debts, it is otherwiſe; or if there be any Colluſion between the Executor 
or Truſtee and Purchaſer, the Purchaſe would be infected with the Fraud or Colluſion. Per Lord 
Chancellor Hardwicke, Mich. 2 Geo-2. Anon. Mis, Rep, And ſee 1 Vern. 260. Dunch v. Kent. 


And Id. 303. Spalding v. Shalmer, 8 P. 


2. So likewiſe a Court of Equity will decree Truſtees to join for the 
apparent Beneſit of the Family. Vm „ | 
3. In a Marriage Settlement the Huſband was made Tenant for ninety- 


rasten“ Life, Remainder to the firſt, Se. Son of that Marriage in Tail Male ſuc- 
ceſſively, Remainder to the firſt, &c. Son of any other Marriage, Remain- 
der over. A Son is born and of Age, and the Wife is dead. The Truſt 
for preſerving contingent Remainders deſcends to an Infant; if for the Be- 
nedſit of the Family, Equity will decree the Infant Truſtee to join in a Re- 
covery, in order to make a new Marriage Settlement. 5 5 


aVern. 393. 4. Likewiſe where A. having mortgaged his Lands, and alſo confeſſed a 


Son Judgment, and afterwards, on a Marriage-Treaty, ſettled the Lands 
riss. thus incumbered to the Uſe of himſelf for Life, Remainder to the Truſ- 
3 tees to ſupport contingent Remainders; Remainder to his Wife for Life; 

Remainder to his firſt and other Sons in Tail; Remainder to his own 
right Heirs, and having no Iſſue, articled to ſell the Lands to J. S. who 
brought a Bill for a fpecifick Performance of the Agreement, and ſug- 
geſted that the Truſtees refuſed to join, and that the Mortgagee threaten- 
ed to enter; and it was decreed, that the Truſtees ſhould join and 
be indeinnified, the Estate being of an Equity of Redemption only; e 
| FT there 
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there being no Iſſue, (though the Huſband and Wife were married fix 
Years) and the Wite on her Examination in Court conſenting freely there- 
unto. But nate; thoſe Settlements can rarely be broke through but by an 
Act of Parliament. | = | 
5. Where on Marriage, Lands are limited to the Uſe of A. for ninety-2 P. Will. 
nine Years, if he ſhould live fo long, Remainder to B. and other Truſtees Rep. 379. 
(of which B. was the Survivor) and their Heirs during A's Life, to pre- at's Ag 
ſerve, c. Remainder to A.'s Wife for Life; Remainder. to the firſt, —_ 
Sons of the Marriage in Tail Male ſucceſſively, Remainder over. The 
Wife dies, leaving Iſſue of the Marriage only two Sons, C. and D. A. 
having mortgaged the Premiſſes, he and his Son C. (C. being then of Age) 
| covenant to ſuffer a Recovery, and to procure B. the ſurviving Truſtee to 
join therein, but B. refuſing to join in making a Tenant to the Precipe, 
the Mortgagee prayed a ſpecificx Performance of the Covenant, and that 
B. might join in ſuffering the Recovery ; B, by Anſwer ſubmits to the 
Court, but D. the younger Son refuſing to Conſent, Lord Chan. King 
ſaid, that then he would not decree the Jruſtee to join, for that he would 
not take away any Man's Right. So diſmiſſed the Bill as to B. and D. with 
Coſts, but decreed A, and C. ſpecifically to perform the Covenant. 
6. Likewiſe where J. S. by a Marriage Settlement was Tenant for 99 Years 1 Abr. Equs\ 
;f he ſhould ſo long live, with Remainder ta Truftees and their Heirs during Cafes 386. 
is Life, to ſupport contingent Remainders, with Remainder to his fir/? eres = 
and every other Son ſucceſſively in Tail Male, Remainder to Truſtees for 500 8 85 
Tears in Truſt to raiſe Portions for Daughters, if there were nu Iſue Male, or 
that ſuch Iſſue Male died without Iſſue before 21; FJ. S. had Iſſue a Son, 
and being of Age and about to marry, he and his Father bring a Bill to 
have the Truſtees join in making an Eftate, in order to ſuffer a common 
Recovery, that he might be enabled to make a Settlement on his Mar- 
riage; and it was urged, that the Truſtees were only Truftees for the Son, 
and ought to execute Eſtates as he ſhould direct, he having the Inherit 
ance in him, and that the End of the Truſts was to hinder the Father from 
_ defeating the Son of the Eſtate. On the other Side, it was urged, that 
theſe Truſtees were not only Truſtees for the eldeſt Son, but were deſigned 
as a Guard to the whole Settlement, that, the Mother being living there 
might be other Children, and for the Truſtees to join would be a Breach of 
Truſt, and if there ſhould be a Daughter, they would by this Means be en- 
tirely ſtripped of their Portions; and though the Term for raiſing them was 
_ unſkilfully drawn, in-: putting it behind the Eſtate-Tail to the Sons, yet this 
Court had ſet it ſometimes before thoſe Eſtates. There being a Daughter 
in this Caſe, my Lord Harcourt directed, upon giving Security for the 
Daughter's Portion, that the Truſtees ſhould join in a Recovery. 
. Ceſtui que Truſt in Tail under a Deviſe of Lands charged with Annui- 2 P. Will. 
ties, brings a Bill againſt tlie Truſtees, to the Intent they ſhould join in a Rep. 134. 
Recovery. This is not proper, but it is proper to pray, that the Truſtees Carteret v. 
may convey the Premiſſes to Ceſtui que Truſt in Tail, who may then ſuffer et. 
a Recovery; though if the Truſtees are alſo Truſtees for an Annuity ſub- 
fiſting, they are not compellable to part with the legal Eſtate out of them 
to the Ceſtui que Truſt in Tail. | 
More, A Deviſe to Truſtees, and their Heirs in Truft to ſell, is deemed Howard v. 
equitable Aſſets, in order to make an equal Diſtribution among all the Hall, Hill. 
- -Credjvory.. i e 3 
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1 Abr. Eq. 
Caſ. 395. 


1 Abr. Eq. 


Caſ. 392. 


(H) Then a Truſt is to be executed, what Ellate 
02 Intereſt is to be conveyed, and to whom. 


1. © is now conſtantly held in Chancery, that if Lands are veſted in 
5 Truſtees to the Uſe of one and the Heirs of his Body, with Remain- 
der over, that the Truſtees are not to convey a Fee, but an Eſtate- Tail, 
though he will have Power to bar the Intail, when the Conveyance is made 
to him, and it would avoid Circuity ; ſo if a Sum of Money be appointed 
to be laid out in a Purchaſe; and the Lands to be ſettled in Tail, the Pur- 
chaſe and Settlement ſhall be made accordingly, and not the Money paid to 
the Party; for the Remainder-Man has a Chance for the Eſtate, in Caſe 
the Tenant in Tail in Poſſeſſion die without Iſſue before any Recovery ſuf. 
fered, which he may omit through Ignorance or Forgetfulneſs, or he may 
be prevented by Death before he has compleated it. = 5 

2. So where an Eſtate is limited to 4. and B. in Truſt for C. and the 

Heirs of his Body, Provi/o, that if he die without Iſſue, then in Truſt 


for D. for Life, with Remainder over, and C. brought his Bill to have 


the Truſtees make a Conveyance of the legal Eſtate to him, and that it 
might be to him in Fee, to prevent his ſuffering a Recovery, the Truſ- 
tees by Anſwer ſubmitted to the Court; but the other Remainder- Men, 
who were Defendants, oppoſed the executing any legal Eſtate to C. be- 
cauſe he would then ſuffer a Recovery, and defeat the Intent of the Donor, 
which was, that it ſhould be preſerved for them, in Caſe C. had no Iſſue; 
they alledged, that C. had married improvidently and was extravagant, 


and would ſpend the Eſtate, and cited the Caſe at tie End of Twine's 


Caſe, 3 Co. where, if an improvident Man makes a voluntary Settlement 
to put it out of his Power to ſpend his Eſtate, this Settlement ſhall be 
fupported even at Law; and therefore a Court of Equity will ne ver help 
an extravagant Man to deſtroy ſuch a Settlement as this; and that in the 
Caſe of Sir Fra. Garrard, the Lord Chan, Fefferies had refuſed to decree 


the Truſtees for Sir Francis and the Heirs of his Body, with a Remainder 


to a Charity, to convey the legal Eſtate, fo as to.enable him to ſuffer a 
Recovery. On the other Side, it was faid, there was no Reaſon my Truſ- 
tee ſhould hold my Eſtate, whether I will, or no; and that if a Court of 


Equity did not decree a Conveyance in ſuch Caſe, it would be eſtabliſi- 


ing a Perpetuity ; and that the conſtant Courſe of this Court is, that 
when Money is given to be laid out in a Purchaſe to be ſettled in Tail, 
with Remainders over, the Court will decree the Money to him that was 


to be Tenant in Tail, if he deſire it, to prevent Circuity ; but the Mafter 
of the Rolls decreed the Truſtees to execute a Conveyance to C. in Tail, 


but would not decree the Conveyance to be in Fee, though preſſed to it; 
and he ſaid there may be many Reaſons why a Court of Equity would not 


| decree a Conveyance at all, in ſuch a Caſe, ſometimes for a politick Reaſon, 
as if it were to enable a Nobleman to ſuffer a Recovery, and leave the Ho- 
nur bare, without Eſtate ; or if the Party were a notorious Spendthrift, 


or when the Eſtate-Tail was only by Implication, as he faid he took it in 
Sir Fra, Garrard's Caſe ; and he thought it would be an ungodly Thing in 


the Truſtees to execute a Conveyance of the legal Eſtate in ſuch Caſe as 


this at the Bar, without a Decree of the Court. Hill. 1701. Saunders 
and Nevil. Note; Though the Court would not decree a Conveyance in 
Sir Fra. Garrard's Caſe, yet he ſuffered a Recovery as Ceſtui que Truft in 


Tail, which was held good, and the Eftate enjoyed under it diſcharged of 


the Charity. 
Where 
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z. Where a Queſtion ariſes how a Truſt ought to be executed by a Con- 2 Vern. 736. 
veyance, there is no better Rule than to obſerve and follow what has been Pl. 644. 
done at Law, in the executing Conditions that are Matters executory, and to csg en 
be performed ſo far as the Caſe will admit of. Per Cooper C. III. 
4. If Tenant for Life and Remainder-Man in Tail join in a Bill againſt 2 Vern. 346 
Truſtee, the Court will decree the Truſtee to convey to them, or to whom Bowater 
they appoint, and poſſibly he may pay Coſts for refuſing to convey and put- Elly. 
ting his Ceſtui que Truft to the Charge of an unneceſſary Suit. 
„ "Gs tha deviſed Lands to a Company in Truſt to convey io B. for Life, 2 Vern. 737. 
Remainder to his firſt, Ec. Sons for their Lives ſucceſſively, and fo to their pl. 646. 
Iſſue Male for their Lives only, Remainder over. Per Cur: An Attempt to umberſton 
make a perpetual Succeſſion of Eſtates for Life is vain, and an impradica- —— 
ble Perpetuity. However the Truſtees mu/t make as firi a Settlement 1 
| _ = ſo mT Perſons in 1 are to be made only Tenants for Life; 
ut where the Limitation was to be to the 8 in Bei N 
» wade Tenant 53 he Son not in Being, there he muſt 
6. A Huſband, as Adminiſtrator to his Wife, obtained a gal . 
the Truſtees to raiſe her Portion; but he being a younger — on Cal. 4 
ing made no Settlement on her, and having a Son by her, the Mone ee, 
was decreed to be raiſed, and put out for his Benefit for Life, then „ Cawthora, 
the Son for Life, and if he leaves Iſſue, and the Father ſurvives, he to 
have it. | | | > 
7. Upon a Marriage, Articles were entered into, whereby it wa 
that the Wife's Portion ſhould be laid out in the purchaſing o Lack _ 3 
ſhould be ſettled on the Huſband and Wife for their Lives, and the Life of [one . 
the longeſt Liver of them, and after to the Heirs of the Body of the Wife 3 
re I ns ro . 2 = Maſter of the Rolls decreed the 
| ment to be to the ficſt and other Sons, Qc. | 1 
* me have Power to bar the Iſſue. Seen 
8. So where on a Treaty of Marriage between the Defendant and in-; 
tiff Joanna, the Defendant e en a Bond to the Paimif 7b, Fa. "oi 155 
ther of the Plaintiff Joanna, with Condition to ſurrender certain Copyhold 8. E. vader 
Lands to the Uſe of himſelf for Life, Remainder to the Plaintiff Joanna the Name 
for Life, Remainder to the Heirs of their two Bodies to be begotten, with of Nendike 
Remainder to the Heirs of the Huſband ; the Marriage took Effect, and 217 6 
Bill was brought againſt the Huſband to compel a Surrender purſuant to th wer $75, Wo 
Intent of this Bond; and the Huſband, making Default at the Hearing, Note; Thi 
was decreed to ſurrender to the Uſe of himſelf for Life, Remainder to the Decree was 
Uſe of his Wife for Life, Remainder to the Uſe of their firſt and other Sons "obs 
in Tail general ſucceſſively, with a Remainder to the Daughters of their goes the 
two Bodies to be begotten in Tail general; and in the mean Time, till Penalty 
Pane rm _ made, the Court declared that the Copyhold e meh 
ould be held and enj dir the - Fo ave been 
raced e, enjoyed according to theſe Uſes. 1 Abr. Eg. Caf. 393: the only 
= | 5 | RO in 
ſecuring the Performance of the Condition; yet a ſpeci Lava oa 
Manner too, as effectually to ſecure — — . f — — 4 : _ b 
Note, in Gilbert, there is no Mention in the Decree of the Remainder to the Wife for "xp p 


9. W. B. deviſed 3ool. to her Daughter M. to be laid out by her Exe- 2 Vern. $36 
cutrix in Lands, and ſetiled to the only Uſe of her. Donghs M Sweetapple. | 
her Children; and if ſhe died without Iſſue the Lands to be equally di- — 


vided between her Brothers and Siſters then living; the Plaintiff married 


M. the Legatee, and had Iſſue by her, but ſhe and her Child being both 
dead, and the Money not laid out in Land, the Bill was, that the Plain- 
tiff might either have the Money laid out in Lands, and ſettled on him 
for Life, as being Tenant by Curteſy, or in lieu of the Profits of the 
Lands might have the Intereſt of the Money during his Life; and it was 


held 


* 
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held by the Court, that if it had been an immediate Deviſe of Land, M 
the Daughter would have been by the Words in the Will Tenant in Tail, 
and conlequently the Huſband would have been Tenant by the Curtely ; 
and in Cale of a voluntary Deviſe, the Court muſt take it as they found it; 
although upon the like Words in Marriage-Articles it might be otherwiſe, 
| where it appeared the Eſtate was intended to be preterved for the Benefit of 
the Iſſue; and therefore decreed the Money to be conſidered as Lands, and 

the Plaintiff to have the Intereſt or Proceed thereof for his Life, as Tenant 
dy the Curteſy. J%%%%CCCCCSVVVVV „„ 
Siarkeyv. 10. Where a Surrender was made of an Eſtate of the Nature of Burrough 
Starkey, in Fygliſh, to the Ule of Truſtees, in Truſt after Payment of an Annuity 
. 2 4 and ſome particular Debts, to ſurrender the ſame to the Uſe of the Heirs 
1188. Rep. of the Body of the Huſband and Wife, Ihe Huſband and Wife had two 
| Sons, and when the Annuity, Cc. were at an End, they each of them claim- 
ed the Surrender in their Favour. The eldeſt Son as Heir of the Body by 
the Common Law of England, and the younger as Heir by the Cuſtom of 
| Burrougb Engliſh of which Nature this Eſtate was. But as this was a Truſt 
| merely executory, the Court directed a Surrender to be made to the eldeſt 
Son, as Heir General by the Common Law. SY 13 


a) CTruſtee in what Caſes favoured, and in what 
Qales decreed to account. 


2 P. Will. 1. I T is a Rule that the Ceſtui que Truſt ought to fave the Truſtee harm- 
Rep. 455- A leſs, as to all Damages relating to the Truſt, and it is within the Rea- 
Balſh v. ſon of that Rule, that where the Truſtee has honeſtly and fairly, without any 
Hxham. Poſſibility of being a Gainer, laid down Money, by which the Cæſtui que 
Truſt is diſcharged from being liable for a greater Sum lent, or from a plain 

and great Hazard of being ſo, that the Truſtee ought to be paid. | 

t Vern. 144. 2. A Truſtee ſhall not be charged with imaginary Values, but only as 
Palmerv. Bailiff, though very ſupine Negligence might indeed, in ſome Caſes, charge 
Jones. 3 Truſtee with more than he had received; but the Proof thereof mutt be 
very ſtrong; and it is a Hardihip on him, that he is allowed nothing for 

his Pains, It has been ſaid likewiſe, that it was a hard Rule to charge a 

Trufiee with what he had made, or might have made, without his wilful 

Default; but the Reaſon was, becauſe the Court could never yet find where 
| elle to fix the Meaſure, _ | 5 
2 Sflan. Ca. 3. The Defendant was Truſtee to the Plaintiff an Infant, and received for 
2. Morley him gol. in Gold; the Truftee was robbed by his own Servant, who lived 
v. Morley. ith him in the Houſe, of 2o00/ together.with this 401. which laſt Sum 
was only proved by the Defendant's own Oath ; yet my Lord Chancellor 


allowed it on Account, for he was but to keep it as his own. | 
2 Chan. Ca. 4. If a Truſtee ſued for the Truſt- Eſtate, obtains a Decree with Coſts of 
138. Amand. Courſe, and the Cofts taxed him are ſhort of his real Coſts; and the Ceſtui 
v. Brad- que Truſt exhibits a Bill for an Account of the Truſt-Eitate ; the Truſtee, 
burns. in his Diſburſements, ſhall be allowed the full and neceſſary Coſts, and ſhall 

not be concluded by the Coſts taxed. : „ 
u veg. 28. 5. If two Eſtates are conveyed to a Truſtee for Payment of ſeveral and 
Purefoy v. diſtinct Debts, and the Heir at Law brings a Bill tor an Account, and after- 
Purefoy. wards prays that the Bill may be diſmiſſed as to one of the Eſtates, yet an 

Account ſhall he taken of both Eflates. | 5 5 
2 Vern. 1379. ©. A. deviſed 100l. a- piece to four Children, payable at 21, or Marriage, 
Franklin with Maintenance not exceeding the Intereft in the mean Time; B. was 
v. Green. | | _ e | appointed 
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appointed Truſtee of a Truſt-Eſtate, to raiſe and pay the Legacles as afore- 
ſaid; and he paid 20 J. in placing out one of the Children Apprentice, 
who died before his Age of 21 Years; and the Court held that the 20 /. 
| was well laid out, and that the Truſtee ſhould be allowed it; though the 

1001, was limited over, in Caſe of Death before 21 or Marriage. | 

5. But if a "Truſtee for the Payment of Children's Portions pays one of 2 Chan. Caſ. 
them his full Share, and the Truſt-Eſtate decays, he ſhall not be allowed 132. Tilly 
ſuch Payment; and it was urged, that though the Appointment was 1 
pay the eldeſt in the firſt Place, &c, yet it would not be good, as it did 
not denote Preference in the Quantity of the Sum to be paid; but my Lord 

Keeper was of another Opinion as to this Point; it ſeems clearly agreed, 
however, that a ſpecifick Legatee may be paid in the firſt Place. : 
8. If one deviſe to Truſtees, and by an expreſs Clauſe gives them Power 2 NMod. SCO: 
to appoint Agents to manage the Land, and they appoint one then ſol- Sutton the 
vent, and good, though after he proves inſolvent, they ſhall not anſwer Mwſhal's 
for him; bur it is otherwiſe if he were not ſolvent at the Time of Nomi- <**- 
nation. But if there were no ſuch DireQion or Power in the Will, the 
Truſtees are bound to anſwer for their Agents at all Events. Per Lord 

Keeper Wright. | | | 

9. If a Truſtee impowered to put Money to Intereſt, lets the Money Caf. in Law. 


lie by him, he ſhall be accountable for Intereſt, Per Harcourt Lord & Eq. Temp. 
| | Ld. Maccleſ- 


Keeper. | | field 21. 
. | | He Brown v. 
10. Likewiſe although an Executor or Truſtee is not impowered or di- Cy 3000 
rected to place out Money at Intereſt ; yet if he makes Intereſt, he ſhall Lee v. Lee. 
be accountable for it. Decreed accordingly. 8 
11. But afterwards a Difference was taken by Lord Maceliſſeld, wiz., Abr. pq. 
that if an Executor or Truſtee of Money places it out in the Funds, or on Caſ. 398. 
other Security, whereby he gains conſiderably, that he ſhall have the whole Bromſ eld v. 
Benefit thereof to himſelf, in reſpect of the Hazard he runs of being a Wytherly- 
conſiderable Laſer thereby, which he muſt have born; but if ſuch Fruſtee 
or Executor were an inſolvent Perſon at the Time of placing out ſuch 
Truſt-Money, there the Ceſtui que Truſt ſhall have the whole Benefit 
gained thereby; as he only could have born the Loſs thereof, if any had 
happened; the Truſtee or Executor, by Reaſon of his. Infolvency, being 
incapable thereof, and conſequently running no Hazard at all. | 
12. If a Truſtee is directed to place out Money on the beſt Security that Rider e. 
can be got, with the Conſent of Huſband and Wife; and he puts it into a Bickerſton. 
Banker's Hand, and takes his Note for it, and be becomes a Bankrupt, MS. Rep. 
by which the Loſs happens; the Truſtee ſhall be decreed to pay the Mo- 
ney out of his own Pocket, though no Fraud appear, and though the Con- 


ſent of Huſband and Wife be had to it. 


» 4 


(T) Pow far Ee fo2 each 


1. ACH Truſtee ſhall be charged for no mote than what he actually Bridgm. 37. 


received; but where they join in Receipts, there they ſhall be all Townley v. 


1 1 Sherborn. 8. 


charged; per North K. Vern. zol. Spalding v. Shalmer and St. Am pP. A and B 


& al. | | Truſtees re- 
£7 ceived ; 
1000 J. each, on Sale of a Truſt-Eſtate, and both joined in Receipt for the Money, as they did in 
the Sale and the Conveyances, B. became infolvent. Wright K. doubted if A ſhould anſwer th 
whole. 2 Vern. 804. pl. 453. Fellows v. Owen. 1 P. Will. Rep 81. pl. 83. S. C. And. 
there ſaid that the Ceſtui gue Truft was preſent, and conſenting to the Payment as above; and at hie 


Importunity the Truſtees joined in Acquittance for the Whole. Decree that A. ſhould not ante vr 


for B's. 1000/1. 
| | 2. Zut 
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2 Vern. $70. 2. But it two Executors join in the Sale of the Goods, Ec. of the Tef. 
MurelY. tator, they ſhall be both chargeable, though one of them only received the 


2 Salk. 318. Money ſor there was no Neceſſity for their joining. 8 

Churchil v. | | 

Hopfon, S. P. 5 | 5 e ” . 
2 Abr. Eq. 3 7 F. by Will, 1724, gave 650 l. to R. and two other Truſtees, in 
Cal. 74%. Truſt to build and endow an Alms-houſe in Cornwall for Maintenance of 


Lord Chan- five poor Women, and made M. and N. Executors, and appointed the 
celior ſaid, 600 J. to be paid within fix Months after his Death, with Intereſt. R. 


chat it couſd ſiyed in London, and the other Truſtees in Cornwall. R. called on the Ex- 


not be ex- * 
pected that ecutors for the Money, who refuſed to pay it, unleſs the two other Truſ- 


ali the tees would join in a Receipt. R. procureda Receipt, and received all the 
Truſtees Money, and paid at Times, by Directions of the other Truſtees for build- 
Would meet jng, Cc. 400 l. and about four Years after the Money firft received failed, 


| ö and was then inſolvent. On a Bill for an Account againſt all the three 
Money; but Truſtees, Lord Chancellor decreed R, only to be chargeable. . 
if they had, 5 . | | 555 
either one muſt have had the Cuſtody of the whole, or it muſt be divided into Shares. Suppoſe all 
the Money had been lodged in a Banker's Hands bona fide, and he had failed, ſhould the. Truſtees 
have been anſwerable, &c. And it they intruſt one of themſelves for Convenience or Neceſſity, at a 
Time when he is folvent, which is no more than making him their Banker, ſhall Equity puniſh 
where there is no Default? and this is the very Caſe of Churchill v Hopſon; and to charge Truſ- 
tees in ſuch a Cale, would make the Cale of the Truſtees, who are neceſſary for the common Good 
and Convenience of Families, &c. very perilous, and his Lordſhip ſaid, he ſaw no Reaſon why Truf. 
tees may not make one of themlelves their Caſhier, where there is no Fraud. That this was a rea- 
ſonable Thing, R. at that Time being the only Truſtee, who lived in London, where the Money was 
aid, Sc. And as to an Objection made 3s to the letting the Money lie ſo long in R,'s Hands, he 
ſaid the Caſe of R. differs from the Caſe of a common Banker, where the Money may be drawn out 
at Pleaſure z but here R. had as good a Right to the Keeping of it as the others, and all was paid out 
to about one Third, and he was intruſted by the Teſtatrix as much as the other, Ibid.—— If one 
Truſtee directs the Payment of the Truſt-Money over to the others, and joins in the Deed, he charges 
and makes himſelf liable for the Default of the other. Said to have been ſo lately held in Chancery in 


the Caſe of Serjeant's Webb's Will. Ibid. | 


Bridgm. 38. 4. But if, upon the Proofs or Circumſtances, the Court be ſatisfied that 
er v. there be Dolus Malus, or any evil Practice, Fraud, or ill Intent in him 
| er born, that permitted his Companion to receive the whole Profits, he may be 


charged, though he received nothing, | 
Bridgm. 28. 5. If there are two "Truſtees, and one of them without Warrant of the 
Toww'y v. Party that Truſts him, or of a Court of Equity, aſſigneth his Eftate, and 
Sherborne. the Aſſignee receives the Profits, and becomes inſolvent, he that made the 


Tro. Car. — » at . 95 
22 2 Aſſignment fhall aniwer it for him; but the other original Truſtee ſhall an- 
The Truſ- {wer for no more than what he receiveth, becauſe the Aſſignee cometh 


tees both not in by him, or by his Aﬀent or Appointment ; and in Cafe ſuch ori- 
r the ginal Truſtee, who did not make the Aſſignment, receive the whole Pro- 
che A ts and becomes inſolvent, neither the Aſſignor or Aflignee ſhall be an- 
begrment, ſwerable for them. „ | b | | 
aud joined - 55 | 5 * | 

in Acquittances for Rent for a Year and an Half; but the other never meddled further. Reſolved 
vy Lord Keeper, affiſted by four Judges, whereof Crooke J. was one, that the other, being only 2 
Pzrty intruſted, ſhall not be anſwerable for more than came to his Hands; for it was the Default of 
him who put them in Truſt, to repoſe Truſt in one who was not able to pay; and he being truſted as 
ell as the other, the other ſhall not be compellable to make good his Detect; and ſo reverſed a De- 
cree whereby the other Truſtee was made liable to pay.,—S. C. cited 2 Vern, 516, and it is there 
ſaid, that the making joint Truſtees by the joining in Receipts to be anſwerable for each other (as in 
the above Caſe) ſeemed to be againſt natural Juſtice, unleſs they had ſo joined in Receipt, as not to 
be diſtingniſhed what had been received by one, and what by the other; that there indeed, of Ne- 
ceſſity they muſt both be charged with the whole; and that is from their own Neglect or Default; as 
if anothe- Man ſhould blend bis Money with mine, by rendering my Property uncertain he loſes his 
oro; and that there was a Difference between Joint Truſtees and Executors ; Executors may act ſe- 
paratcly, if they think ſit ; but if a Truſt Eſtate is to be fold, the Truſtees muſt both join in convey- 
iro, and allo in Receipts; otherwite no one will purchaſe. And ſince one Truſtee has equal Power, 
Authority and Intereſt, with the other, the one cannot in Reaſon inſilt, or defire to receive more of the 
© vuGferation Money than the other, or to be more Trattee than his Partner or Co Truſtee 


| (L) Jn 


« 


b 


USES any TRUSTS. bobs 


(I) In what Cales Truſtees ſhall give Security; 
and when be diſcharged oz removed. 


1.7 f ] HERE a Truſtee is Inſolwent, the Court of Chancery will com- Carth. 488. 


pel him to give Security before he ſhall enter upon the Truſt, The King 
| | | . v. Raines. 


2. One Truſtee was decreed, at his own Requeſt, to releaſe to the other Fin. Rep. 
and his Heirs his Truſt, and that the other thould fell the Premiſes de- 380. 
viſed to be ſold | 25 vi 4 | Travell v. 


Danvers, 

| Meers and 
5 i: 2” 8 * + 33 Holbetch. 

3. Likewiſe a Truſtee was removed out of the Truſt, though much Chan PE 


- againſt his Will. 


130, Uves 
dale v. 
__Ettrick, 


* 


(M) The Power of Ceſtui que Truſt. 


1. PE/ui que Truft hath Jus Habendi and Jus Diſponendi, and though in Mod. 38. 
Law he hath neither Jus in Re, nor Jus ad Rem, yet in Equity he Smith v. 


heeler. 
hath both. „„ „ 1 Rep. 12 1 b. 
” 5 . | 1 Chudleigh's 
Caſe.—..— So where he is Ceſiui que Truft of @ P:ſſibility. Mo. 806, pl. 1093. Cole v. Moore. — 


But Ceſtui que Truſt of a Surplus has but a bare Poſſibility, and cannot ſell. Chan. Ca. 208. Arg, 
Lord Cornbury v. Middleton. — Unleſs the . Truſtees are Parties. Chan. Ca. 175. Backhouſe v. 
Middleton.—Any Ditpoſition by Ceſtui que Truſt is binding ufpen the Truſtee in a Court of Equity, 
and even at Law, Chan, Prec, 415. VV | 


2. Ceftui gue Trufl of a perſona Flate may ſue in Chancery to have an 3Chan. Rep. 
Account againſt the Executor or Adminiſtrator, and at the fame Time in e A 
the Prerogative Court, to inforce them to bring in an Inventory. N ci 
3. Likewiſe Ceſtui que Truſt may bring Account againſt the Bailiff ap- 2 Chan. Ca. 
pointed by his Truſtee to manage the Eſtate of Ceftui gue Truſt, aiter ſuch 121+ Pollard 
Bailiff has accounted to Truſtee. | V. Downes. 
4. Mortgapor in Fee, after the Mortyage-Money paid, is a Ceſtui que2Chan, Rep. 
Truft';, and a Will of the Lands made by ſuch Mortgagor, before the 297; ap 
Mortgage, (notwithſtanding ſuch Mortgage, and that for want of a Recon-“ Toute 
veyance the Eſtate in Law was in the Mortgagee, and fo a Verdict ar Law 
paſſes againſt the Deviſee of ſuch Mortgager) is good, and not revoked by 
ſuch Mortgage, eſpecially in this Caſe, where there was no Republication 
after the Diſcharge of the Mortgage. 1 | 
F. It has been held by ſome that even a Bargain and Sale inrolled by 1Vern. 440. 
Ceflui que Truft of an Eftate Tail, ſhall bind the Iſſue in regard that ſuch Pl. 414. Car- 
a [ruſt is not within the Statute De Denis. EE ee 
| | alias Waſh- 
| | | borne v. 
| | | | 2 | Downes. 
6. But a common Recovery ſuffered, or a Fine levied by Ceſtui que Truſt 
of an Eſtate-Tail, has the ſame Effect in Equity as it would have at Com- 33 . 
. | , 80 | ad been 
mon Law, in caſe the legal Eſtate was in him. Reſolved by Ld, Chan. goubted, 
„ | . whether the 
Recovery of Ceſtui que Truft in Tail, with the Remainder to another in Tail, ſhould bar the Remain- 
der, becauſe it was no ſettled Intereſt veſted; and Bridgman Ch. J. was of Opinion it {064d not 
Put it was referred to a Caſe and Judges to conſider of it. Chan. Ca. 68. Ld. Digby v. Langworth, 
7. A Tender to Ceſtui que Truſt of Money due on a Bond, and a Refuſa), ! viw.577- 


is a good Plea to Action of Debt on the Bond made to Truſtee. 3 


Vor. A 1 D d | (N) Ok. Clemence. 
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ess an» TRUSTS. 


) Df Foxfeitures by Ceſtui que Truſt. 


5 


Hard. 467. 1. (Efui que Truſt for Years may forfeit his Intereſt for Felony, but 


1 


Pawlet v. Ceſtui que Truſt in Fee cannot; per Hale Ch. J. 
The Attor- | | . „%%% 8 
ney General. : | | 155 3 TY : 
3 Chan. Rep. 2- Truſt of a Leaſe in Groſs ſhall be forfeited for Felony, as the Earl of 


36, 37. Somerſet's Caſe in Hob. Daccomb's Caſe, and Cxo. J. Babington's Caſe, 
5th Reſolu- and Sir V. Raleigh's Caſe ; but otherwiſe of a Term aſſigned over to wait 


tion. Attor- : 
ney General. On the Inheritance. 


v. Sands. | 7: 5 : RB ol 
Godb. 319, 3. Cæſtui que Truſt of Eftate for Life levies a Fine, it is no Forfeiture, 
Sheffield v. but good by the Stat. of 1 R. 3. c. 1. during his own Life, and if Proclama- 
Radcliff, tions paſs there needs no Claim or Entry within five Years — _. 
3 Ch. R. 34. 4. But Ceſtui que Truſt in Fee or Fee-Tail for feits the ſame by Aitainder 
Attorney of "Treaſon, and the Eſtate is to be executed to the King in a Court of 
General v. Review by the Stat. 33 H. 8. 27 H. 8. c. 10. 5 
Sands,, 5. Where an Alien is Ceſtui que Truſt of an Eſtate; the Truſt belongs 


3 Ch. R. 35. : 
d Kone the King. 


General v. | 
Sands, cites Holland's Caſe. . 


3 Ch. R. 36. 6. If Ceſtui que Truſt dies without Heir, the Land ſhall be diſcharged of 
eee "oþ this Truſt, As if a Tenant in Fee of a Rent-charge die without Heir, or 
| 8 be attainted of Felony, the Land is diſcharged, . Io - 
3 Ch. R. 35: . _7 If Ceftui que Truft is indebted to the King, he ſhall have Execution 
Attorney of this Truſt both by the Common Law, and the Practice of the Court of 
General v. Exchequer. 5 | | — 
Sands. 8. A Fine with Proclamation and Non-Claim will bar a Truſt, and ſo it 
; Chan. ©2. was reſolved in the Exchequer, and an Entry on the Land by a Ceſtui gue 
266. Cagor Truſt is not ſufficient Claim, but it muſt be a Subpæna; per Lord Keeper 
v. Aſhley, Finch | | 3 | | 

1 Abr. Equ. 9. If a Truſtee does by Fraud, and Combination with the Cæſtui que 
Caſes 131. Truſt, endeavour to evade any Penal Law, as the Statute of Simony, c. 


. e under Pretence that a Truſt is only cognizable in Equity, and that Equity 
ſhould not aſſiſt a Penalty or Forfeiture; yet Chancery will aid remedial 


Aindley. PAL ; ] | 
Laws, and not ſuffer its own Notions to be made uſe of to elude any bene- 
ficial Law. e 


Or 


, 7 SUR L, in a : flriet Senſe, is a a upon the Loan of Money, 


„O0 0 8 K 


to give the Lender a certain Profit for the Uſe of it, upon all 
Events, whether the Borrower made any Advantage of it, or the 


Lender ſuffered any Prejudice for the want of it, or whether it be paid on 


the 5 appointed, or not. 


. And in a larger Senſe it ſeemeth, that all undue Advantages taken by | 


«Lender Agat ipſt a Borrower, came under the Notion of Uſuty, whether 
there were any Contract in Relation thereto, or not; as where one in 
Poſſeſſion of "Land; made over to him for the Security of a certain Debt, 

retains his Poſſeſſion aſter he has received all that is due, from the Profits of 


the Land. 


The Conſideration of this Offence may be reducible to the following Heads, 


dy. wherein we ſhall enquire. 
* 


(A) Df Uſury at Common Law. 


(B) Of Ulſury by the Statute Law, 
(C) What Kinds of Agreements o2 Contrafts wall 
be deemed uſurious, and what not. 


O) What Rind of Wazard oz Caſualty will bzing 


an Agreement, &c. dut of the Statute of Uſury. 


() Jn what Caſes Securities Wall be forfeited oz 


avoided on Account of Uſury. 


F) Jn what Caſes a Fozfeiture of treble Ualue 


hall be incurred on Account of Uſury, 
(G) In what Caſes Belief is given againſt uſu- 
rious Contracts. 


(H) how far Sureties are affetted. by uſurious 


Contracts. 


(1) What Jnfozmations will lie in Caſes of Uſury, 


and where they are good, and where not. 


(T) Df the Pleadings in Caſes of Uſury. 


(=) Of the Trial and Evidence in Cales of b 


D d 2 Df 
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(A) Df Uſury at Common Law, 


Ntiently it was holden to be abſolutely knlewfuil for a Chriſtian to 
246. | take any Kind of Uſury, and that whoſoever was guilty of it was 
But perHaleliable to be puniſhed by the Cenſures of the Church in his Life-time : and 
©. J. Jewiſh that if aſter Death any one was found to have been an Uſurer while living, 
Uſury, being all his Chattels were forfeited 1 to the Kang, and Ins Lands eſcheated to the 
20 per Cent. 

Lord of the Fee. TE, 


Havk. P. C. I- 


and more, 
was prohibi- . e 
ted at Common Lavi, but no other, Hard, 420. Anon.“ 


Hawk. F.C. 2. Alſo it ſeemeth to have been the Opinion of the Makers of ſome, Adz 
245. of Parliament, as 5 Ed. 6. c. 20 .13E1. 8. Sect. 5. and 21 Jac. 1. c. i). 
Sec. 5. That all Kinds of Uſury are contrary to a good Conſcience. 
Ad. Ibid, 3. And agreeably thereto it ſeemeth formerly to have been the general 
Opinion, that no Action could be maintained on any Promile to pay any 
Kind of Uſe for the Forbearance of Money, becauſe that all ſuch Contrads 
were thought to be unlawful, and conſequently void. 
34, IId. 4. But it ſeemeth to be generally agreed at this Day. that the taking of 
regſonable Intereſt for the Uſe of Money is im itſelf lawful, and gonſequent- 
Iy that a Covenant or Promiſe to pay it, in Conſideration of the Forbear- 
ance of a Debt, will maintain an Action; for why ſhould not one who has 
an Eſtate in Money, be as well allowed to make a fair Profit of it, as an- 
other who has an Eſtate in Land? And what Reaſon can there be, that 
the Lender of Money, ſhould not as well make an Advantage of it as 
the Borrower-? Neither do the Paſſages in the. Maſaical Law, which are 
generally urged againſt the Lawfulneſs of all Uſury, if fully conlidered, 
ſo much prove the Unlawfulneſs, as the Lawfulneſs of it; for if all Uiur 
were againſt the Moral Law, why ſhould it not be as much ſo in reſped 
of Foreigners of whom the Jews were expreſſy allowed to take it, as in 
reſpect of thoſe of the fame Nation, of whom alone they were forbidden 
to receive it ? From whence it ſeems clearly to follow, that the Prohibition 
of it to that People was merely Political, and conſequently doth not extend 
to any other Nattoh. | | 


(B) Ot Uſury M the Statute Law. 


)Y the 37 H. 8. c. 9 Ad the 1 3 Elis. . The Rate of Intereſt is 

| not to exceed 10 J. in the 100 J. By 

2. The 21 Jac. 1. c. 17. ſ. 2. None Hall upon any Gros, diredh or in- 

. diredly, take for the Loan of any Money, or other Commodilies, above the 

Rate of 8 l. for 100 l. for one whole Tear, in Pain to farfeit the treble Talus 
of the Money, or other Things lent. 

| S. 5. This Law ſhall not be conferued to allow the Practice 1 U/: uUry 

n Point of Religion or wg 


_—_ > ET OD, 407 
4. By the 12 Car. 2. c. 13. þ 2 · None ſhall take, directly or indiredly; For Mortgage 


the Leun of Money, or other Commodities, above the Value of 6 l. for the Ho- h-. ade a 
begrance of 1001. for one Year, and ſq after that Rate, and all Bands, Con- 0 © gon 
trads, &c. whereupon more ſhall be reſerved, ſhall he void. They that receive ,,,,x... if 

more, -jhall forfeit the treble Value of the Money ar other Things lent. ii Statute 

| bh | | | : reducing In- 
tereſt to 6 J. per Cent. The Mortgagor contigued paying Interaſt of 5 l. per Cent. Fer 18 Pears after 
zhis Statute, apd then the Mortgagee entered. The Mortgagor brought a Bill to redeem, The Queſ- 
tion was whether the 2 J. per Cent. received for the 15 Years, ſhould not be allowed in Diſcharge of 

ſo much Principal? The Court denied Relief as to the Money paid by the Plaintiff; but decreed 6 7, 

er Cent. only, to be allowed from the Petendant's Entry on the Eſtate. 2 Vern. 42, pl, 37. Walker 

b. Penry. On a Re- hearing the Decree was confirmed, as to the 2 J. per Cent, Ibid. 78. Pl. 73. 


Lord C. Jefferies having been. of Opinion, that the Statyte had po Retroſpe# beyond 1660. but looked 


forwards to Contracts and Agreements then atter to he made, and not to any Contracts and Agree- 


ments before that Time, and having decreed Account to be taken accordingly, as above, now upon 
the Bill of Review, Lord Commiſfoner Trevor, becauſe there was a Decree already made in it, would 
aiot reverſe it; but Lords Commiſſioners Rawlinſon and Hutchins, on reading the Act of Parliament, 


held the Act had a Retroſpect, and makes it unlawful to take more than 61 per Cent. upon any Con- 


tracts whether made before or after the Act of Parliament; but that Part of the Statute which adds 
Penalties, relates only to Contracts and Agreements then after to be made. 2 Vern. 145, 146. pl. 141. 
Walter v. Penry ——Abr, Equ. Ca. 288. (D) pl. r. cites 2 Vern 145:S. C. And adds, that Racolin- 
fon and Huichins, Lords Commiſſioners, held the Decree ſhould be reverſed, againſt Lord Trevor. . * 


5. Bat the 12 Aan. flat. 2. c. 16. Enacts, That no Perſon 1192 any Con- 
tract, which ſhall be made after the 29th of September 1714. Hall take for ; 
Loan of any Money, Wares, &c. above the Value of 5 I. for the Forbearance _ . 
of 100 J. for a Year ; and a{l Bonds and Aſſurances for Payment of any Money 
to be lent upon Uſury, whereupon or whereby there ſhall be reſervedor taken 
above five in the Hundred, ſhall be void; and every Perſon which ſhall 
receive, by Means of any corrupt Bargain, Loan, Exchange, Chevizance, 
Shift, or Intereſt of any Wares, other Things, or by any deceitful Way, for 
the Forbearing or giving Day of Payment for one Year, for their Money or 
other Things, above 5 I. for 1001. for a Year, &c. ſhall forfeit the treble 
Value of . the Monies or other Things leut.“ 8 5 kl ſeems ts 


be now ſet- 


tled that the Statute of 12 Aung, c. 16, which reduces the Intereſt of Money to « J. per Cent. has not 


a Retroſpect to any Debts contracted before; but that they ſhould carry Intereſt according to the In- 
tereſt allowed, or Agreement made at the Time of the Debt contracted. - And Serjeant Hawkins, 
trom the Expoſitions made of former Statutes, ſays that a Contract made betore the Statute is no 
way within the Meaning of it, and therefore it is {til} lawtul to receive 6 4, per Cent. in reſpect of 
any ſuch Contract. Hawk. P. C. 246. ̃ 


6. The Expoſitions which have been made of the former Statutes being 
very applicable to the laſt, which is almoſt in the ſame Words, the pro- 
per Conſtruction of it wili be beſt collected by a due Attention to the fol- 
towing Heads, | N a 


8 * * 3 92 2 S7 Xi = 8 ” We" *. 3 2 * * * 75 i. | * 3, 


T4 


(C) hat Kinds of Agreements o2 Contracts ſhal} 
be deemed uſurious, and what not, 


1. J T hath been reſolyed, that an Agregment to pay doubie the Sum Hawk, P.C. 
| borrowed, 'or other Penalty on the Non-payment of the Principal 245. 

Debt at a certain Day, is not uſurious, becauſe it is in the Power of the 
Borrower wholly to diſcharge himſelf, by repaying the Principal according 


to the Bargain, | 


4. Bus 


* 


let WWK DF 

Hawk. P. C. 2. But if it were originally agreed, that the principal Money ſhould not 
248. be paid at the Time appointed, and that ſuch Clauſe was inſerted only 
| with an Intent to evade the Statute, the whole Contract is void; for the 
ConfſtruQion of Caſes of this Nature muſt be governed by the Circum- 
ſtances of the whole Matter, from which the Intention of the Parties will 
appear in the making of the Bargain, which, if it was in Truth uſurious, 
is void, however it may be diſguiſed by a ſpecious Aſſurance. 75 
Cro. Jac. 3. So if both Principal and Intereſt be ſecured, etif it be at the Will * 
309. Pl. 20. the Party who is to pay it, it is no Uſury ; per r e As if J lend 
9 —·˖[ͤ by to one 100 l. for two Years, to pay for the Loan thereof 30 J. and if he 
Es * pay the Principal at the Year's End, he ſhail pay nothing for Intereſt, this 
is not Uſury ; for the Party has his Election, and may diſcharge himſelf by 

MEE paying it at the firſt Year's End. Teng Sk 
Vent. 254. But if a Man contracts to pay more Intere/t than the Statute alloaus, if 
Sako. Fob, FF n 
Sebor the Plaintiff requires it; thaugh the Plaintiff never does require it, yet it 


. 


h * . « . ; 
Rolenden. is within the Statute of Uſury.* 


®*\t has been | | „ | | | | 
held that in an Aſſurance for the Payment of fifty Shillings for the Uſe of 100 J. for fix Months, the 
Camputation ſhall be by Kalendar and not by Lunar Months, becauſe by the latter the Intereſt would 
exceed the Rate allowed by the Statute. Hawk. P. C. 247. e 1 | 


| Cro.Eliz 20. 5, Nevertheleſs it has been held, that if one contracts to have more than 
pl. 5. Pollard 2h Statute allows, but he takes nothing of the Intereſt contrafted for, he is 
v. Scoly. not puniſhable by the Statute ; but if he takes any Thing, if it be but a 
Sbilling, it is an Affirmance of the Contract, and he ſhall render for the 
- whole Contraſt, _ | $60 EEE EE Bos i bu 
Le. 96. pl. 6. So if I lend 100 J. without any Contract for Intereſt, and afterwards at 
e pn the End of the Year the Borrower gives me 20 /. for the Loan thereof, the 
Dixy's Caſe. ſame is within the Statute ; for my Acceptance makes the Offence without 
any Contract or Bargain. Per Gent. J. E Ly 
Br. Uſury, pl. 7. Where a Man for 100 J. ſells his Land, upon Condition that if the Ven - 
1. But if the dor or his Heirs repay the Sum before the Feaſt of Eaſter, or ſuch like, then 
3 next following, that then he may Re-enter, this is no Uſury; for he may 
dor reply. re pay the next Day, or any Time before Eaſter, and therefore he has no 
ſuch a Day, Gain certain to receive any Profits of the Land. c I 


a Year, or © | „ 5 95 T 
two Years after, this is Uſury ; for he is ſure to have the Land and the Rents and Profits for that 
Year; or for thoſe two Years, Id. Ibid. | LD N | 2 


| Mo. 297. pl., 8. But where B delivered Wares of the Value of loo l. and no more, and 
820. Rey- 700k a Bond, with a Condition to redeliver the Wares to B. within a Month 
nolds v. op to pay 1201. at the End of the Year. The Obligation was adjudged 


Clayton, . . 8 
ee void by the Statute of Utwy. . 
adjudged in B. R. Becher's Caſe. n 


Mo. 398. pl. 9 80 if A. comes to borrow Money, and B. ſays he will not lend Money, 
8 5 but he auill fell Corn, &c. and give Day for Payment at ſuch a Rate, which 
Sek? Kate exceeds 10 J. in the 100 J. it is Uſury. | | | 
ceſterſhire. | : 3 EY, 35 | | 5 
Mo. 644. pl. 10. If one gives the Profits of his Lands, worth 10 /. for Intereſt for a 
go. Wor- Year of 1007. though he receives Part of the Profits daily, this is not 
ley's Caſe. Uſury above 10 /. for the 100 J. Per Popham, Gawdy, and Yelverton, but 
Fenner è contra. CNV . 
Cro C. 283. 11. So where vne mortgaged Land for tool. and took Bond for the Intereſt 
| Gryfill v. of 87. a Year, payaple Half-yearly. Ihe Queſtion was whether that makes 
Wiehcott. the Bargain uſurious againſt the Statute, becauſe, as it was inſiſted, the 
| | Ufe ought not to be paid until the End of the Year, and contracting to 
bave Half of it Ha!f-yearly it is not warrantable by the Statute ? But the 
Court held that it is not any uſurious Contract, contrary to the Statute, 
| EET fo . | becauſe 


becauſe the 1007. is lent for a Year,. and the Reverſion is not of more 


his Money is forborn. It was adjudged for the Plaintiff, and affirmed in 


the Bankrupt and the Defendant is an uſurious Contract? and the Jury 

having found a Verdict for the Detendant, Serjeant Cheſhire moved for a 
new Trial; for he ſaid the Veidict was againit Law. Holt Ch. J. ſaid he 

thought it was a wrong Verdict, and it was ordered to be moved again. 


| the Statute allows for Intereſt, &c. It ſeems this is not Uſury within the 


that if the ſaid B. the Grantor paid 10 A. at Chriſtmas 1580 the ſaid tool. Caſe. 


after the Grant; and iſ the 1o0cl. had been paid on the Day, the Annuity 


and a conditional Purchaſe of an Annuity. 


Truth the Contract be Uſurious againſt the Statute, no Colours or Shews 
of Words will ſerve, but the Party may ſhew it, and he ſhall not be con- 
220. Where 4. for 100l. granted a Rent of 20l. for eight Years, another Brow'ni. 159. 
plevin the Defendant avowed for the Rent, and the Plaintiff pleaded the 
And in this Caſe it was faid, that, if it had been laid to be upon a Loan 


5 no Uſury; but that this was alledged to be upon a Lending. 


Or u Y R 3 Mb 


than what is permitted by the Statutes ; and the reſerying it Half yearly is 
allowable ; for he does not receive any Intereſt for- more or leſs Time than 


Error. . | EY TD 
12. It is to be obſerved, that the Loan of Money for lawful Intereſt al- Hawk. P. C. 


lowed by the Statute, ſhall not be conſtrued to be within the Purview of 248. f. 18. 
it, in reſpect of any ExpeCtations which the Lender may have of a volun- | 
tary Gratuity to be given him by the Borrower, if there be no Kind of A- 
greement relating to it. . „ | | 
13. But a Contract reſerving to the Lender a greater Advantage than is Id. Ibid. .. 22. 
allowed by the Statute, is equally within the Meaning of it, whether the 
whole be reſerved by way of Intereſt, or in Part only under that Name, 
and in Part by way of Rent for a Houſe, let at a Rate plainly exceeding the 
known Value. 1 | | : 
14. A Bankrupt having borrowed a great Sum of Money of the Defendant Hoit's Rep. 
for one Quarter of a Year, he was 10 give the Deſendant 60. for every 1 o0l, 706. Le 
that he borrowed; and ſome Silk being the Security, he was to give him one Blance & al 
Hund more tor every 160!/. for that Quarter, for the Uſe of his Marebouſe. Harriſon. 
The Queſtion upon the Trial was, whether this Contract made between 


= 


15. If a Sum of Money is given in Conlideration of an Annuity, though 
the yearly Payment exceeds the Rate of Intereſt, yet it is not Uſury. Thus | 
16. Where A. aſts to borrow of B. upon Intereſt, and B. refuſed to lend nd. tat. 
for Intereſt ; but ſaid that for Annuity or Rent he would ; and ſo it was 7 — fe. 
agreed, and a Rent granted for twenty-three Years, amounting to more than F 


Statute. | : | 
17. If A. gives 3ool. to B. to have an Annuity of 51. aſſured to him for 4 Le. 208. 
100 Nears, if A. and his Wife and four of his Children /e long ſhall live. pl. 334. 
Per Cur, This is not within the Statute of Uſury, So if there had not Sth 
been any Condition. But Care is to be taken, that there be no Commu- 
nication of borrowing of any Money before. Held per tot. Cur), | 
18. So where A. on the 17th of Fuly 1579. lent 100/. to B. who there-5 Rep. 69. 
upon granted to A, and his Heirs an Annuity of 201. a Year, on Condition Burton's 


that then the Annwity ſhould ceaſe. Adjudged this is not within the Sta- 
tute ; for nothing was to be paid for Intereſt within a Year and a Quarter 


was to ceaſe without paying any Thing; ſo that it is only a plain Bargain, 
19. But if it bad been agreed between A. and B. that notwith/landing 5 Rep. 69, 
Such Power of Redemption, the 100l. ſhuuld not be paid at the Day, and ſo Burton's 


that the Clauſe of Redemption was inſerted to evade the Statute, then this Caſe. 
had been an ufurious Contract and Bargain within the Statute ; for if in 


ciuded or eſtopped by any Deed in any other Matter whatſoever ; for the 
dtatute gives Averment in ſuch Caſe. . 


E FB. D. ot i -Cotterel ©. 
of 20l. a Tear for two Years, if B. C. and D. ſbould ſo long live. In Re — 
Statute of Uſury, and ſet forth the Statute and a ſpecial uſurious Contract. 
of Money, then it was Uſury; but if it be a Bargain for an Annuity, it is 


21. So 


— —— . — . — 


410 — è ,“ 
Cro Jakes. 27: So where in Debt upon Bond, the Defendant pleaded the Statute of 
pl. , Foun- Uſury, and that he came to the Plaintiff 20 borrow of him 1201. according 
tain v. to the Rate of lol. per Cent. abe refuſed to lend the ſame, but cor rupily 
Grymes. offered to deliver 1201 to him, if he would he bound to pay him 20. per 


Hawk. P.C 


Ann. during the Plaintiff's Wife's and his Son's Lives : Whereupon he 
247. \. 15. : - g N 7 « . * 8 
fie, that th entered into a Bond. Reſolved that this, being an abſolute Bargain, in 


Grant of an Conſideration of the Payment of 201. per Ann. during two Lives, aud no 


Annuity for longer, and no Agreement ts have the principal Money, was out of the Sta- 
Lives noi en- tute of Ulury ; but if there had been any Proviſion for the He payment of | 
fy exceeding . F as Ne RS . : 

The Rate a, Pe Principal, although not expreſſed within the Bond, it had been an uſu- 
heed for Tious Agreement within the Statute. And Judgment for the Plainuff, 
Intereſt, but A | | | | | | Ws 
alſo exceeding the known Proportion fer Contra@s of this Kind, in Conſideration of a certain Sum of 
Money, is not within the Meaning of the Statute, unleſs there were ſome underhand Bargain for the 


Security of the Re-pzyment of the Principal or Conſideration Money. 


Sid. 182. 12. A. aſter the Statute 12 Car. 2. vis. 3 June 13 Car. 2. agreed to lend 
r 100. and that for the Forbearance thereof for the Time underwritten, 
The Plex in B. the Defendant ſhould pay to A. the Plaintiff 1201. as follows, viz, gol. 
this Caſe upon the 20th of Jan. and 20th July, by equal Portions annually next after 
was held ill, the zoth Day of the then Inftant Month Fuly, ii the 1201, be paid, 
being after hich exceeded the Rate of 6“. per Cent. And for the further Security B. 
Judgment. gave a Bend of 2001. and con feſſed a Judgment. Twiſden J. ſaid that the 
Contract here was not Uſurious, but is a Purchaſe of an Annuity for three 
Years. 5 . . „ 
2 Mod. 30). 23. It is to be obſerved, that if the Agreement of the Parties be Honeſt, 
Ballard 2. but is made otherwiſe by the Miſtake of a Serivener, yet it is not Uſury. 


Oddey. 


See 7% | 5 
Letier (EI WM 1 


(D) What Rind of Hazard oꝛ Caſualty will bzing 
5 Agreement, &c. out of the Statute of 


Show, 8. 1. II has been held, that if Principal and Intereſt be in Hazard upon 2 
Mattin v. Contigency, it is no Uſury, though rhe Intereſt do exceed the allowed 
Abdce. Rates per Cert. And when there is an Hazard thut the Plaintiff may bade 
les than bis Principal, it is no Uſury. Thus— „„ 
Cro. a. 308. 2. If S. lend 10c/ to have 120% at the Year's End upon Caſualty, if 
pl 20% tlie Caſualty goes to the Intereſt enly, and not to the P. incipal, it is Uſury; 
Roberts v. for the Party is ſure to have the Principal again, come what will; but if the 
Treuah ne. Intereſt and Principal are both in Hazard, it is not then Uſury. Per Do- 
deriage J. | | 2 . 7 5 5 
pho 3. In Debt upon Obligation of 60, the Defendant pleaded the Stature, 
rl cf, ano ſbexved that it was agreed between the Plaintiff and Nefendani 14 De- 
Reynolds v. | N FED, 3 Ye, 
Clayton. All the Court held, upon the two Statutes of 27 H. 8. and 13 Eliz, that the Bond was 
void, becauſe it appeas to be made by corrupt Means to have more than rod. per Cert, which the 
©2atute of 37 H. 6. intended to puniſh, And by the Freie, it apprars that the Intent was, F ene xt 
ade ble to another ir uly mu. Lean and Intention of Fury, then in ſuch Cate Bondi and Cenvey- 
ances of Land fur fecuring the true Debt, are out of the fjaid Statute; but if there is a Borrowing of 
Money, and 2 Communication ior Interclt, the Deviſe to be beyond the Rate of 1ol per Cent, is frau- 


dulent, and within the ſaid Statute, otherwiſe the Statute would be vain ; for he migtt as well have 


made the Condition, that ji 20 Perſon+, or any of them, ſhould be living at the Day, Sc. then he 
ſould have 33“. And of this Opinion were Popfam Ch. J. of B. K. and Peryam Ch. B. 2 And. 15. 
„i. 8. S. C. £ Rep, 20. Clayton's Cate, S. C. reſolved that it was an uluiicus Contract. 

„„ cember, 


— 
2 


of 200. for a Year, if B. his Son were then alive. It was held by three! 


LS Sens Foe OY 8D Ge Hh 


Or U 8 U- R 
cember, that the Plaintiff ſhould lend the Defendant 300. to be repaid the 
firft June following, and that the Plaintiff ſhould have 31. for the For- 
brarance, if the Plaintiff's Son ſhould be then living; and if he died then 
to pay but 261. of the Principal Money. The Court inclined that it was 


7 + 2 


within the Statute of Uſury ; whereupon the Plaintiff, who had demurred, 


became nonſuir, 2 EE 
4. So where A. agreed with F. S. to give him 101. for the Forbearance 2 El. 8 
Pt. 43. C. B. 
CS - | i T | Butt 3 
Juſtices (Glanwil abſente) to be Uſury, by Reaſon of the corrupt Agree- 8 
ment, and it is the Intent makes it ſo or not ſo. | = 
: 5. Likewiſe where the Obligor waz bound in a Bond of zool. condition- 3 Salk, 390. 


ed to pay 221. 10s. Premium, at the End of the firſt three Months aſter the Pl. 3. Malon 


N . | | ho : 7 | 1 | g Abdy. 
Bate, &c. and Gd. in the Pound, at the End of Six Months, as a farther Conb. 12%. 


Premium, together evith the Principal itſelf, in Caſe the Obligor be then S. C. 


living; but if he dies within that Time, then the Principal to be loft, This 


was adjudged an uſurious Contract, becauſe there was a Pofbrlity that the 
Obligor might live ſo long; and there is an expreſs Proviſion to have the 
Principal again, | 5 N 

6. But where the Bargain is merely caſual, and the whole depends on 2 


Contingency, there the Contract is not uſurious. TI hus— 


7. Mr. Spencer being in Poſſeſſion of an Eſtate of 7000!. 2 Year, and of Earl oſChel- | 


a perſonal Eſtate in Goods and Plate, Sc. worth 20,000/. and owing *<rfieldSe7, 


about .20,000/. to "Tradeſmen, being about 30 Years of Age, of a haley,-1,p, 


Conſtitution, but impaired by Irregularity; and the Dutcheſs of Marl. Spencer, . 


borough his Grandmother, being then 78 and of a good Conſtitution, made Sir Abraham 
the Defendant a Propoſal, that for 5ooo/. paid down, he would engage 1 3 


to pay 10, 00. if he ſurvived the Dutcheſs, which after ſome Delibera- Cane. Trin. 
tion was accepted by the Defendant ; and Mr. Spencer gave him a Bond 24 Geo. 2. 
for the Payment of 10,000/. in fix Months after the Death of the And ſee the 


Dutcheſs, in caſe he ſhould be then living. The Dutcheſs lived fix Years Cale very 
after and then died, giving Mr. Spencer by her Will a very conſiderable , * 
Eſtate. Then Mr. Spencer confeſſed a Judgment to Defendant for 10,c0c/. Rep. 30 = 
and afterward paid him 2000. in Part of it, and then. died, about a Year 
and eight Months after the Dutcheſs. A Bill was brought to be relieved 

againſt this Demand, upon Payment of the principal Sum with legal In- 

tereſt, on account of its being an unconſcionable Bargain, and againſt the 
public Gd. i = | 95 

8. Lord Chancellor called to his Afliſtance Lord Chief Juſtice Lee, Lord 

Chief Juſtice Milles, Sir John Strange Maſter of the Rolls, and Mr. jut- 

tice Burnet; who gave their Opinions in Hi. Term 1750. that no Con- 


tract can be fraudulent within the Statute, where it is not for the Forbear- 


ance. There may be many Contracts which this Court ſets aſide, though 

not Uſurious, as Marriage Brocage Bonds, Place Brocage Bonds, c. but 
here appears no Fraud or Iinpoſition in this Cale, and the Party bimfelf 

has confirmed it: Ihis was a meer Contingency, and the whole Moncy 

might have been ioſt; it is a Bargain of Chance, and a meer Wager, and 

Tefuſed the Relief prayed by the Plaintiffs. 

9. So where A. delivered to B. 1001. who by Indenture covenanted with Cro. Liz. 
A. to pay to every one of A.'s Children which then were and ſhould be living? 
«t 10 Tears end, Sol. A. having then five Daughters; and for Aſſurance , Ambler. 
mortgaged a Manor, and was bound in a Statute of 5004. it is not Uſuty, 28 


but a meer caſual Bargain. But it it were to pay 400. at 10 Years End, 


if any pvere living, then it would be a greater Poubt; or if it had been 
to pay 3ool. if any were living at one or two Years End, that had been 
VUlury, becauſe of the Probability that one of them would continue alive 
for ſo ſhort a Time; but in 10 Years are many Alterations. | 
” | _ e 10. But 


= 
EF 


Ex ecutors of 


41. pl. IX, 
edingheld 
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Cro.Ja. o). 10. But where M. lent C. 1507. for Repayment of which C. leaſed a 
| E. 20. Ro- CIaſe to M. for 60 Tears, to begin at the End of tan Years, upon Condition 
rts v. Tre- that if he paid the 150l. at the End of the tao Tears, the Leaſe to be void; 
nayne, : | +" a CLE, 85 
| and it was agreed that for the deferring and giving a Day of Payment for 
the two Years, C. ſbould pay to M. for Intereſt 221. 10s, Quarterly, if M-. 
ſhould fo long Live. In Purſuance of which Agreement M. lent the 1 50/. 
and 4. made the Leaſe, and granted by Fine to M. the Rent of 221. los. 
to be paid Quarterly, if M. ſhould ſo long live. This was held to be an 
uſurious Contract, tor by Intendment M. might have lived above the two 
Years, and it was an apparent Poſſibility that he ſhould receive that Conſi- 
 deration, whereby ſhe is within the Statute; and alſo that the Leaſe taken 
for the Payment of the Principal Money, and not for any Part of the Uſury, 
ts within the Staiute, becauſe it is for Security of Money lent upon Intereſt, 
and for the Security of that which the Statute intended M. ſhould loſe, 


(E) In what Caſes Securities ſhall be foxfeited 
Fee be * O72 avoided on Account of Uſury,* 


following 

Head. 5 | | 0 55 ; 

Hawk. P. C. I. ERE it is to be premiſed that it is not material, whether the Pay- 
248. ſ. 12. ment both of the Principal, and alſo of the uſurious Intereſt be 


ſecured by the ſame or by different Conveyances, but all Writings whatſo- 
ever, for the ſtrengthening ſuch a Contract, are void. Dia ͤð o; ?!1“%“ 
2 Le. 39. 2. Where a Bond was made for more than legal Intereſt, but at the Pay- 
Arg. in Van. ment the Obligee takes only legal Intereſt ; he thall not be puniſhed for the 
a Contract; but perhaps the Bond ſhall be void. Thus 
416. | | 
4 Le. 43. pl. 3. Where A. borrowed of B. 80l. and was bound in a Bend to pay him 
117. Brown gol. at the End of the Year; per Cur. Though the gol, was tendered, 
2. Fulldy. and B. did tell the ſame, yet if B. takes but 80l. it is not Uſury; within 
3 Le. 20g. 5 Eliz. to make a treble Forfeiture ; but yet in that Caſe the Obligation 
pl. 260. Bo- itſelf is void. The Bond is void preſently, and if he receives exceſſive 
_ dyv.Tafiell. Intereſt, he ſhall forfeit the treble Value; Per Clark J. 5 
Bulſtr, 17. 4. Where the firſt Contract is not Ulurious, it ſhall never be made ſo by 
| Mutter ex poſt Faftoa. Per Williams J. Thus EEE | 
Noy 171. g. In Debt upon an Obligation, where the Statute of Uſury was pleaded, 
Paitor's it was fajd by Popham ; upon the Evidence, that if a Man /ends 100l. for 
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1 ang @ Tear, and to have 10). for the Uſe of it, if the Obligor pays the 10l, 20 
retolved by Days before it be due, that does not make the Obligation void, becaufe it 
me whole was not corrupt. But F upon making the Obligation f had been agreed, 
N ee; that the ie). tu hawve been paid within the Time, that would have been 
the Viz Ko- Uſury, becauſe he had not the 100). for the whole Year, when the 10/,. 
ber within Was to be paid within the Year; and Verdict was given accordingly. 

the Ver.. : | | | „ | 

thail not avoid the Obligation, and is no Uſury within the Statute, becaule it was not Uſurious at the 
Beginning. And Judgment for the Plaintiff, Bullt; 17. | 9 
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7 Mod. 119. 6. Likewife if a Man nales an uſurious Contract with another, and 

. F 1 gives him unlawful Intereit, and aprecs to give him a Bond for the Princi- 

„ gende. pal, and after, by a ſubſequent Agreement, gives a Bond for the Sum lent 

| | to |. S. te wwhum the Lender owes fo much, in Satisfaction of his Debt. This 
Bond :s not voidable hy the Statute ; Per Holt Ch, J. 
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before. 5 N | | | 
9. A Bond made, to ſecure a juſt Debt payable with lawful Intereſt, Hawk. P. C. 


7. So if a Man lend Money on a legal Intereſt, and after a ſubſequent Far: 1 19. 

Aoreement is made for more Intereſt, which is Uſury; that vill not avoid 2 Queen 
Log | > 

the firſt Contract; Per Holt Ch. J. 1 TM _ 
25 | 3 3 For the 

Words of the Statute are, That all Aſſurances for the Payment of any Principal, &c. <vhereupn 
or whereby there ſhall be reſerved or taken above the Rate of 5 J. in the Hundred, ſhall be void.“ 


8. But if a ſecond Bond be made after the Forfeiture of a former, andHawk.P. C. 
conditioned for the Receipt of Intereſt according to the Penalty of the for- 248. f. 23. 
feited Bond, this is as much within the Statute as if it had been made 

before the Forfeiture ; for if ſuch a PraQice ſhould be allowed, nothing . 


could be more eaſy than to elude the Statute ; and though the whole 


Penalty be due in Strictneſs to the Obligee, yet the true principal Debt 
is in Conſcience no greater after the Forteiture of the Bond, than it was 


ſhall not be avoided by reaſon of a corrupt Agreement between the Obli- 246. fl. 14. 
gors, to which the Obligee was no way privy: As where A. being in- 
debted to B. in 100 J. agrees to give him 30 J. for the Forbearance of 
that 100 J. for a Year, and gives him a Bond tor 60 J. for Payment of 
the zo J. and for the Payment of the 100 J. evters into a Bond of 200 J. 
together with B. for the Payment of a true Debt of 100 J. due from B. 
WC 25 | | 

10. So where W. was indebted in 100 l. to A. upon an uſurious Contract Moor. 952 
on a Bond, and A being indebted to E. transferred the Debt to E. and W. Pl. 1038. 
became bound fer the ſame uſurious Debt to E. whoſe Debt was juſt, and he 7 7 
ignorant of the Uſury. It was adjudged upon great Deliberation, that the 9 


| Obligation made by V. to E. was not avoidable for the uſurious Con- 


tract made between . and A. becauſe it was given to E. for a true Debt, 
and he knew nothing of the Uſury, though the Ground between A. and W. 


was Uſurious. 


| 11, Likewiſe an Aſſurance made in Purſuance of a fair Agreement for Hawk. P. C. 


| ſuch Intereſt as is allowed by the Sratute, ſhall not be avoided by the Fault “47. + 7. 


of the Scrivener, who draws it up in ſuch a Manner as to bring it within 
the expreſs Letter of the Statute: As where the Parties agree, that 5/, 
all be paid for the Loan of 100 J. for one Year, and the Scrivener in 
drawing the Bond for it, doth, without the Knowledge of the Parties, 
who are illiterate Perſons, make the 5 J. payable at the End of Half a 
Year : Or where on the fair Loan of 100 J. agreed to be paid with com- 


mon Intereſt, a Mortgage is made for the 100 J. with a Proviſo, that it 


hall be void on Payment of 105 J. at the End of one Year, without any 
Covenant for the Mortgagor to take the Profits till Default be made of 
Payment, ſo that in Strictneſs the Mortgagee is intituled both to the In- 
tereſt and Profits. | . 
12. It is to be obſerved, t | 
ſuance of an uſurious Contract, may be avoided by an Averment of the 
corrupt Agreement, as well as any common Specialty, or parol Contract, 
And in an Aſumpſit if it appear, either upon the Evidence, or from the 
Plaintiff's own expreſs ſhewing in his Declaration, that the Contract was 


hat a Fine levied, or Judgment ſuffered, in Pur- Hawk. P. C. 
| | 248, 1. 20. 


uſurious, he cannot recover. But a Specialty cannot be avoided by Uſury 


appearing on Evidence or of the Face of the Condition, but it muſt be 


pleaded. 


t3. If a Judgment be given upon an uſurious Contract, and it is Pars of Vin. Abr. 
the Agreement t9 have a Tudgment, yet the Defendant may avoid ſuch Judg- 5 Uſury 


ment by Audita Querela, or by Scire Facias brought on the fame. 


14. Where A. mortgaged to B. on an uſurious Contract for 1007. and before Le. 307 pl. 
the Day of Payment E. is aue by C and B. brings Action againſt C. C. 427 Carter 


no." Claycole, 
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cannot plead the Statute of Uſury ; for he has no Title; the Eſtate being 
void againſt the Mortgagor. Per Periam. 
Farr. 119. 15. But where 4. lent B. 451. on a Pledge of Jewels, ind it was agreed to 
The Queen pay 9“. for it for a Year ; afterwards B. gave & Bond for the fame Money; 


| 2 Bew. Per Holt at Nif Sn It is a 8 if the Bond be void or not. 


a) Jn what Caſes a ' Forfeiture of treble Aa- | 
* Sce he uy ſhall be incurred on Account of Ulury, * 


foregoing 
Head. | 
| 13 pC. 1 \HOUGH the Receipt of higher Intereſt chan 18 allowed be the 


247. . 12. Statute, dy virtue of an Agreement ſubſequent to the firſt Contract, 
Joes not avoid an Aſſurance fairly made and agreeable to the Statute, yet 

| it ſubjects the Party to the Forfeiture of treble Value. 
Hawk. P. C. 2. But the Receipt of Intereſt before the Time when it is in Strictneſe 
247. f. 14. due, being voluntarily paid by the Debtor for the: greater Convenience of 
the Creditar, or for any other ſuch like. Conſideration, without any Manner 
of corrupt Practice, or any previous Agreement of this Kind at the making 
of the firſt Contract, does not make the e liable to the F orfeiture of 
the treble Value. | 
Raym. 196. 3. An Information upon Gs Statute 1 12 Car, 2. c. 13. et forth that the 
The King Defſenda nt, 16 November 20 Car. 2. lent J. S. 2ol. till June next folloavo- 
v. Allen, ing, and that afterwards, (viz ) 4d finem ter mini pr edit? he took of the 
faid J. S. corrupte & extorſive, 30 s. for the Loan thereof, which is more 
than the Statute allows. The Jury found againſt the Defendant. And ii 
was moved, that this corrupt Agreement ought to be within the Statute at 
the making the Contract, and not at the End of the Term, as laid in the 
lafofmadpn. T<viſden J. took a Difference upon the two Clauſes inthe Sta- 
tute, that if the Lender contradts for more, ſo that the Agreement is cor- 
rupt at the Time of the Loan, all the Aſſurance is void ; hu: if he contrafs 
for no more than the Statute allows, but will afterward; take more, the Aſ- 
Jurance Mall not be awaided, but. the Party fhall forfeit the treble Value. 
But Judgment was ſtayed till the. other Side moved, becauſe the Court 

would advile, 

Saund. 795 4. In Debt upon Bond the Defendant pleaded, That after the making 


Ferral v. the Bond the Defendant corruptizie recepit lo much, ig. more than the 
mw 1. Statute allows, and that therefore the Bond was void. But adjudged 
a 


pl. 4. 8. P. upon Demurrer, that the Plea is not good; for die Band here was hot for 
accordingty. the Payment of Money (upon or for Uſury) as the Words of the Statute 
| are; but for any 1 hing appearing lo the contrary, it wvas for Payment of a 
juſt Debt, and ſo the Bond was good when it was made, and therefore an 
3 Contra after, cannot” make it void; but it is a Forteiture of the 
| treble Value by the latter Clauſe of the Statute, | — 
Raym. 197. 5. A. (when Money was at 8 J. per Cent.) lends Money and takes Bond 
1% King v. for the ſame, and then the Starute 12 Car., 2. is made, and he will con- 
Alles. tinue the Intereſt on that Bond, the Bond mall not be ayoided by ſuch 
Acceptance of Intereſt, but the Fart; Mall forieit the treble V alue by the 
Statute; per Twiſden J. 
2 Keb. 142. 6. So in Debt on an Obligation conditioned to pay by a certain Day ; the 
pi. 13-Radly Defendant pleaded the Statute 12 Car. 2. c. 13. and ſaid that the Contrait 
8 Manning, wwas Uſurious ; but Per Cur, the Cons being made after the Bond for- 
 feited to receizie Later eft accor aing. to the Penaliy, which was double the 
5 N | Principal 


ed to pay 10 l. per Cent. for the Money, and continued paying at that Rate boi's 


Or U 6 6 RK: Oy [> 


principal, it doth not void the Obligation that was good at firſt, but only 
| ſubjects the Taker to other Penalties ; and Judgment for the Plaintiffs, - 


(6) In what Caſes Belief is given againſt 
8 ulurious Contracts. 


i. TT has been ſaid, that though the Statute does not go fo far as to make CaſesinEqu, 
I the Party receiving the uſurious Intereſt liable to refund ; yet having in Lord Tal- 
prohibited the taking beyond ſuch a Sum, and avoided the Contract, the bot's 8 
taking it is. a Breach of the Statute, and the actual Receipt of the Money, Hines. | 


will (in a Court of Equity) make him liable to refund ; the Wrong being 


the ſame, whether the uſurious Intereſt hath been actually paid or Not. 


Thus | $0. | | . 

2. Where A. entered into a Bond to B. for a Sum of Money, 20 pay 6 l. cafes in Equ- 

per Cent. Intereſt ; afterwards A. being unable to pay off the Bond, conſent- in Lord Tal- 
Time 

8. Boſan- 


for 14 Years. B. died, A. became a Bankrupt. The Aſſignees of A. brought? ct kay 


a Bill, and thereupon the Executers of B. were decreed, by the Maſter of ,q vo. 


| Rolls, to account; and that, for what had been really lent, legal Intereſt 


ſhould be computed and allowed, and what had been paid more ſhould be 


deducted out of the Principal to be due on the Account ; and if B, had re- 


ceived more than what was due with legal Intereſt, the ſame to be refunded 
by the Executors, and the Bond to be delivered up. And afterwards the 


Lord Chancellor affirmed the Decree ; but ſaid, he did not determine how 


it could be, had all the Securities been delivered up; that not being before 
VVV 1 

3. The Court decreed Money to the Plaintiff againſt the Deſendant; Toth. 331. 
albeit he kad Judgment and Execution, being upon the Point of uſurious Longford v. 
Contract. i | | : Barnard. 
4. A Woman reſorted to Gaining-Places at Court, and by ſupplying Per- 5 
ſons of Quality there with Money, made great Profit ; for which Purpoſe 1 <6. Tay. 
foe borrowed much Money, and gave the Lender great Rewards from Time lor & a v. 
to Time ; but afterwards ſhe borrowed more, and being arreſted for this laſt Bell,Bagnall 
Money gives Bond and Fudgment for it, and then brings a Bill to be reliev- & 9 Ibid, 
ed againit the Security, and to have an Allowance for the former exceſſive gu ene wi 
Premiums which he had given, and to bring the Defendant to an Account. ſaid, that if 
The Defendant's, by Anſwer, confeſſed the Receipt of five or ten Guineas the Sureties 


for the Loan often Guineas for a: Week or ten Days; but ed that the og ee 
4 aintiits as 


Sum; jo received were paid as Profit, and not towards Satisfaction o e rags 


Mone lent, The Court ordered the Plaintiff to pay Principal, Intereſt and Woman, he 
Coſts at Law, and here, or the Bill to be diſmiſſed with Cofts ; for that would not 


it would not interpoſe, or meddle with Play-Debts, or Things of this Kind. have 3 
| even again 


Per Lords Commiſſioners. es | 
| b | | | 9 | $44 the Penalty. 


Lord Chan- 


cellor in the Caſe of Boſanquet V. Dathwood, ſaid, that as to the Laws relating to Gaming, the.Court 
would not interpoſe, becauſe Gameſters on both Sides are equally guilty, and in ſuch Caies the Court 


will ſtand Neuter; but the Borrower and Lender are not in the View of Gameſters. MS, Rep. 


> -- 3 Upon 
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Skin, 4 1. 5 Upon a Truſt at Cuildball, in an Indebitatis Afſumpfit for Money te. 
1 ceived * the Uſe of the Plaintiff, the Caſe — 3 Plaintiff ws Of 
| kins v. Bar- obligor with 58 S. to the Defendant, and between J. S. and the Defendant 
72 . there was an uſurious Contradt; the Plaintiff paid Part of the Money to 
48 buck the Obligee, and after pleaded the Statute of Uſury upon this Bond ; ang 
| Laid tobe this is judged an uſurious Bond; upon which he brought this Action for 
CoramTreby the Money, which he paid before the Bond was proved Uſurious ; ang 
oy I the Queſtion was if the Action lay: And Holt. Ch. J. ſeemed to incline 
Ch. J. . ſtrongſy that it did nor lie; for here there was a Payment acfually made 
lowed, that by the Plaintiff to the Defendant, in Satisfaction of this uſurious Contract; 
where a and if they will make ſuch Contracts, they ought to be puniſhed ; and he 
Man pays was not for encouraging ſuch Kinds of Indebitatus Aſſumpſits; for it is like 
— 2g to the Caſe of Bribes, and he who receives them ought to be puniſhed, 
bur he who gives them oughtnot to be encouraged by any Way to recover 


/ 


an Account, | : 

of whers his Money again. 
olfe pays TOE OD F SE 
Money under or by a meer Deceit, it is reaſonable ne ſhould have his Money again; but where one 
knowingly pays Monty upon an illegal Conhideration, the Party that receives it ought to be puniſhes 
for his Offenes; and the Patty that pays it is Particegs criminis, And there is no Reaſon that he 
ſhould have his Money again; for he parted with it freely, and volenti non fit Injuria. i 


Vin. Abr. 6, It is ſaid, that Defendant is not obliged to diſcover any uſurious 


2 2 Contract, unleſs the Plaintiff offers to wave the Penalty. 
IS. Tab. Tie: Uluty, Jan. 24, 1424. Brand v. Cutnming: —_ 


n 8 MN 3 3 4 * 3 


— 


5 


ch) How far Sureties are affefted by uſurious 


2 Le. 166, 1. F Was bound with P. as his Surety to F. S. in a Bond of 500 J. and 
pl. 200. Baſe . that Bond was upon a corrupt and uſutious Contract againſt the Sta- 
(etÞ.Frowe. tute, and p. was bound unto the Plaintiff in a Bond, as a Counter- Bond, to 
fave the Plaintiff harmleſs from the ſaid Bond of 500 J. B. is ſued by J. S. 
upon the {aid Bond, and fo damnified : And thereupon B. ſued P. upon the 
Counter-Bond, who pleaded the Statute of Uſury, "pretending that all 
Aſſurances depending upon ſuch uſurious Contracts are void by the Sta- 
tute. But by the Opinion of Wray Ch. Juſt. the fame is no Plea; for the 
Statute is, that all Bonds, collateral Aſſurances, &c. made for the Payment of 
Money lent upon Uſury, ſhall be utterly void; but the Bond here, upon which 
| the Addion is brought, ⁊b not for the Payment of the Money lent, but for _ 
( the Indemhity of the Surety, . © EO. 
"if Cro. Eliz. 2. So likewiſe in Debt on Bond to ſave the Plaintiff harmleſs from an 
4 


642. pl. 43. Obligation wherein he and the Defendant were bound to W. &c. and from 
þ tt L. all Suit concerning the ſame. The Defendant pleaded the Statute of Uſury. 
3 pony þ and that it was made upon a corrupt Agreement between him and V. 

pfl. 6g. S. C. which the Plaintiff might have pleaded in Debt ægainſt him by . But the 
accordingly: Court held the Plea ill; for though the firſt Obligation were void, yet the 
TORS 4 ſecond Obligation is forfeited, becauſe the Defendant hath not ſaved 2 
chatthe harmleſs from Suirs concetning'it,” nor does the Defendant anſwer thereto, 
Plaintiff did but to the Obligation onyx. n „„ 

not know of | „„ 8 | 
the corrupt Bargain; Noy 73. S. C. by the Name of Downham v. Butter, and Judgment for the 
Plaintiff. But it is added, that Glanvil ſaid it would be a dangerous Precedent to avoid the Statute, 
For the Surety may be a Friend of the Uſurers, Who will not plead the Statute in an Action of Debt 
brought againſt him, and ſo the Statute would be to |ittle Purpoſe, And aſter the Judgment given for 
the Plaintiff, Glanyil ſaid that that Judgment would be quickly carried to Cheapſide. 5 1 


| Plaintiff was his Surety for the Payment, and that the Obligation upon 


Or UV $0 EE 417 


. But where, in Debt on Bond, Defendant pleaded, that Be himſelf z Le. 63. pl. 


Borrowed 1001. of W. paying for the Forbearance exceſſive Uſury, and the 5 
eohich the Action is brought was given by him to the Plaintiff 1 indemnify 

him againſt W. Man oed held this a good Bar; for when the Plaintiff 

was impleaded upon the Principal Bond, he might have diſcharged himſelf 

upon this Matter, and therefore his Laches ſhall turn to his Prejudice ; and 

therefore the Iſſue was joined upon the exceſſive Uſury. 

4. So likewiſe in Debt upon an OZligation to ſave the Plaintiff harmleſs Cro. Eliz. 
from an Obligation, wherein the Plaintiff, as Surety for the Defendant, 588. pl. 22. 
was bound to J. S. to pay 1ool. the Defendant ſaid the Obligation made to RÞinion v. 


J. S. was upon an uſurious Contract, &c. and concludes fic non Damnifica- e | 


tus. Tanfield ſaid, the Plea is good, or otherwiſe the Statute would be added, that 
defrauded ; for by a Compact, the Ufurer would ſue the Surety, who ſhallthe Reaſon 


pay him, and have his Remedy on his Counter-Bond. But all the Court <2nceived 
X was, that 


| held ir no Plea ; for he muſt take Care to fave his Surety harmleſs. And 73, Fuer, | 


adjudged for the Plaintiff, | by Totes 2 

| a „ 5 | ment cannot 
now of the corrupt Contract to plead it in Avoidance of the Bend, and therefore the Principal ought 
to take Care thereof. IId. —Coldſb. 174. pl. 107. S. C. held accordingly per tet Cur”. But th 


Reporter adds, fed Quere. 


3 


— 


(1) What Jnfozmations will lie in Caſes'of Uſury, 
and where they are good, and where not. 


1. XN Information was moved for againſt Cazket a Pawn-broker for Bern. Rep. 
| taking Sixpence a Pound per Month Intereſt ; which was ſaid e 209. 
0 


be extravagant Uſury, The Court however thought there was nothing ſo , 


enormous in this Offence but that the common Method of Puniſhment 
would be ſufficient, But it was argued, that the Statute of Uſury allows 
the Penalty for Ulury to be recovered by Information, or Action, and that 


was urged as a Reaſon, why the Court ſhould grant it. But the Court 


ſaid, that was to be underſtood only of an Information qui tam. And far- 
ther obſerved, that the Statute chalking out a particular Method of pro- 
ceeding for a new Offence, was a farther Reaſon why the Court could not 


grant an Information; neither can the Party be ſo much as indicted. 


2. The Place where Defendant accepted exceſſive Intereſt ought to be Le. 96. pl £ 
ſhewn in the Information, but not the Place where the Contrad for the 125. Sir 


Loan or forbearing was made; for that is not needful: But per Clerk J. Wollaſton. 


and per Gent, J. and Mano, Ch, B. the Place where the corrupt Bargain Mp Dake, 
was made mult certainly be alledged. | | tionupon the 
| | 85 5 8 3 . Statute of 
Uſury, for a Contract with Perſons unknown, recipiendo ultra 10l. in the Hundred, was held ill becauſe 
an Infermer, who is not Party, although the Contract was ultra 101. &. per Cent. fball nat have axy 
Benefit unleſs there was a Receipt of the Uſury according to the Crntract. And for that the Recipr- 
endo is naught, becauſe there is no Place nor Time put of the Receipt, which is now traverſable in thay 


Iaformation. Ney 143. Naſie's Caſe. 


3. T he Information likewiſe muſt /hew whoſe Money it is ; Per Man. Le. 97. Sir 
abo Ch B. | = 7 | Wollaſton 
e | Dixy's Cafe, 


4. If an Information be exhibited in the Exchequer againſt an Uſorer, Arg. 2 Le. 
and charges that he took more than 10. in the 100/, without fbewing how 39: Fin 52 
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And. 48. 
Topeliff . 
Waller. 


h On K . 
much, ſuch Information is utterly inſufficient ; for the Informer ought tg 
ſet forth the Quantity of the Intereſt received, and yet the ſame is not to 
be recoyered. %%% 8 „ NO IND 
5. Upon an Information on the Statute of Uſury, and Subpœna awarded 
out of C. B. againſt the Defendant, and upon Iſſue joined; and found tor 
the Informer, it was alledged in Arreſt of Judgment, that the Court of 
C. B. is not to hold Plea by Proceſs of Subpena but by Original, and it is 
not aided by the Statute of Jeoffails; for it is not miſconceiving of Pro- 
ceſs, but a diſorderly Award of it; and it was inſiſted likewiſe, that it is 


no alledged in the Information Ey whom, or to whom, nor aobat Sum, or at 


58 a. 


evhat Place, nor æuben the Money wwas lent, nor againſt the Form of what 
Statute it is; yet Judgment was given for the Plaintitt. 55 


Ag. Re. 6. But where an Information was exhibited, and ſhewed the uſurious 


ontract in certain, whereby it appeared that more than 101. was reſerved 


Dr. Foſter's and received for the Loan of 100l. and concluded contra formam Statuti, yet 


Caſe cites it 


as adjudged 


And. 49. pl. ö 5 
123. Emmet adjudged inſufficient. | 
SFullwodd. © | | 

ſeerns to be S. C 


becauſe he did not expreſſy lay, that it was Per corruptam Accommodal io- 
nem, according to the Words of the Penal Statute; the Information was 


? 


and che Juſtices of both Benches held, that thoſe Words ought to be expfeſly al- 


iedged, and not by Implication; and cited 10 H. 7. c. 10. and for Default of thoſe Words the ſudg- 


ment was reverſed. The Defendant was indicted for uſuricus Lending 205. ea Intentione to receive 231. 
within a Month, and hat the Defendant did receive 35. tor the Loan of 20s. which per Curiam, is not 
good without ſaying uod corrupte agreatum fuit, and for that Reaſon it was quaſhed, being removed 


out of the inferior Court, Keb. 629. pl. 111. The King v. Gaſt or Garth. Cree J. took a Diverſity be- 


tween an uformation and a Verdict, that in an Information the Agreement ought to be expreſly alledged 
Ls be corrupt, and cited 11 Rep. Dr. Foſter's Caſe, and the Bok of Entries 333. But that it is other- 


wiſe in a Verdict, which is the Finding of the Lay Gents. 2 Roll. Rep. 48. Roberts v. Tremoil. 


Seeg pl. 7. An In formation upon the Statute of Uſury, for an uſurious Mortgage 
32 7. wen 
Morgan's. 

1 


made, charged the Defendant, that cepit ultra 10l. in 1001. For the For- 
bearance of one Year, and that was ou? of the Iſſues, Rents, and Pro- 


= fits which he took in Middleſex of Lands in Glamorganſhire in Wales mort- 


gaged to the Defendant. Manwood ſaid, in the Principal Caſe, that the 


« * 


Cro, J. 104. 
pl. 40. | 
Woody's. 
Caie, And 4 ky | ron pd ele . 
it was held- not ſay corruptive. After Verdict for the Plaintiff, it was objected, that 
inthisCourt, he ought not to have Judgment for either of the Sums, it Fo, clearly ill 


taking of the Iſſues and Profits ought to have been laid where the Land 
was. And ſuch was the Opinion of the whole Court. | | 
8. In Debt upon the Sratute 37 H. 8. of Uſury, the (Count) was, that 
he corruptive lent gol. againſt the Form of the Ftatute, and that ſucha Day 
he lent him 201 &c, again/t the Form of the Statute ; but (as to this) did 


_ n for the 201. for want of the Word (Corruptive.) But all the Court held. 

| rooms that being good for Part, he ſhall have Judgment for that Part; for being 
red upon the for ſeveral Sums it is in Nature of two ſeveral Actions. OY | 
Declaration, „ ps | „„ | wy 8 

it bad been good for the one, and the Plaintiff ſhould have had Judgment for that Part. Cro. J. 104. 
in S. C. e 5 = | FR: 


Cro. J. 449. 9. Information in the Exchequer, for that the Defendant Per iin cor- 
: pl. 13: Bed® rupree Barganiæ received, &c. After Verdict for the Plaintiff, it was 
V, Sander 
ſon. . . „ 
Hawk. p. C. Cain was, but generally, Per viam corruptiæ, & c. Sed non Allcctur; for 
248. c. 82, this is the uſual Courſe of the Exchequer, and the Bargain is to be given in 
ſ. 24. ſays, 
„Ahat ian 
pleading an 
uſurious : , a ; | 
Contra by ſhew it particularly in Evidence. 
Way of Bar | 


moved in Arreit of Judgment, becauſe he di not ſet forth what the Bar- 


Fwidence, But it was agreed that i Pleading to avojg a Bond or Aſſurance, 
it ought to be particularly ſet forth, becauſe the Party is Privy to his own 


Contract, but the Informer is not; and therefore it is ſufficient for him to 


* ( 4 
x - 


to an Action, you muſt ſet forth the whole Matter eſpecially, becauſe it lay within your own Privity 3 


bot that in an Information on the Statute for making ſuch a Contract, it is ſufficient to ſet forth the 
corrupt Bargain generally, becauſe Matters of this K 
ſuch Information may be brought by a Stranger. 


ind are ſuppoſed to be privily tranſacted ; and 


Impriſonment. 


WE: GEE. Ine 


10. An Information ſet forth that the Defendant, by way of a corrupt Sid. 421. ol. 
Contract, cepit & ad Lucrum ſuum convertit 40s. for deferring the Day of. the King 
Payment 77 251. from the 29th of July ta the 3oth of May, (the Day on v. Walker. 


A | . 1 0 Vent, 38. 
which he took the 405.) Contra formam Statuti. After a Verdict it was Re e 


moved that it did not appear that the 251, was Money lent, but it appears te be s C 


that the taking the 408. was after Lending, and there is no corrupt Apree- toys, it was 


ment laid, either before or at the Time of Lending. But adjudged againſt moved chat 


the Defendant ; for though it be not well laid ſo as to give Judgment Po Time of 


againſt the Defendant upon the Statute 12 Car. 2. c. 13. to pay treble the, vas 


Money lent, yet it is found that by a corrupt Agreement he took fo much, paſt, and the 


and therefore gave Judgment againſt him at Common Law, vis. Fine and Party might 
| M7 | give what 
5 : he pleaſed 
in Recompence for it, there being no precedent Agreement to inforce him to it. Sed nen allacatur; 
for the Court ſaid they would expound the Statute firiftly ; and if Liberty were allowed in this Caſe, 
the Brokers might oppreſs the People exceedingly, by detaining the Pawn, unleſs the Party would 
give them what they pleaſe to demand tor the Time after Failure of the Payment. 


11. It has been held, that No Indid nent vill lie on the Statute of 11Mod 17 4, 


Queen v. 


Dy. 


Uſury ; for the Method the Act preſcribes muſt be followed; therefore the bl. 17. The 


Indictment muſt be quaſhed. 


* Df the Pleadings in Caſes of CUſury, 


1. IN pleading an uſurious Contract by way of Bar to an Action, you Hawk. P. C. 
1 muſt ſet forth the whole Matter eſpecially, becauſe it lay within your 548. f. 24. 

own Privity ; but in an Information on the Statute for making ſuch a Con- 

tract, it is ſufficient to ſet forth the corrupt Bargain generally, becauſe 

Matters of this Kind are ſuppoſed to be privily tranſacted, and ſuch Inſor- 

mation may be brought by a Stranger. 

2. Where the Statute is not pleaded, the Bond, though Uſurious, «aka 391. 

good. | „ 


But it has been held, that Uſury cannot be pleaded to Scire Facias 2 Str. 1043. 
on a Judgment, 5 2 | B 


uſh and 
Others, At- 
ſignees of Jones v. Lower, 


4. An uſurious Contract was pleaded in Bar of Debt upon a Bond, but 12 Mod. 355. 
it was not ſaid that Defendant was indebted to Plaintiff at the Time of che g. n 
Bond given, or that there was an Agreement to lend Money upon the uſu- 


| rious Contract; and for that Jud niſi pro Quer“. 


5. Likewiſe after a Verdict pro Rege on an Indictment for Uſury; it was Str. 816. 
moved in Arreſt of Judgment, that they had only laid a corrupt Agree- 1he King 
ment, without any Loan or taking exceſſive Intereſt in Purſuance of it.“: Uften. 
And Judgment was arreſted. _ 25 | 
6. Upon Ulury pleaded to an Action againſt Defendant as Indorſer of a , Str 1243. 
Note for 2001. the Caſe was, that one Grace took the Note upon advanc- Maſſa v. 
ing 197/. when the Note had three Months to run, and at the three Months Dauling. 
End took another Note for 200. upon advancing 3/. for other three 
Months. It was inſiſted, that this was not Uſury, being a Purchaſe out 
and out of the Notes; And both Parties becoming Bankrupts, and the 
Commitſioners refuſing do let theſe Notes be proved, a Petition was pre- 
terred to the Lord Chancellor, who directed an Iſſue upon them. And 


now Lee Chief Juſtice held, that this was Uſury within the Meaning of 
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the Statute 12 Ann. c. 16. which prohibits the taking more than 51. per 


Cent. upon any Contract directly or indirectly: However he left it to the 


Jury upon the Queſtion, whether this was to be deemed a Purchaſe or a 
Loan; who found it to be the latter, and the Defendant had a Verdict. 


2 Show. 329. 7. In Debt on Bond Defendant pleads Quod corrupte agreatum fuit, that 
pl-339-Hen-[ntereſt ſhould be paid for it about ihe Rate of 61. per Cent. Plaintiff de- 


ton v. Rof- 


fee. 


6 Mod. 30 


Villars v. 


Cary. 


tell what to anſwer. | 5 8 
3. 8. In Error of a Judgment in the Palace- Court, wherein the Plaintiff 


murs, and held good; for that the Plea ſhews not what Intereſt, nor that 
the Bond was for the very Money, but only by Intendment ; (to wit) ſuper 
Agreement prædicto the Bond was given; and ſays not expreſly Pro eaden 
Pecunia. Judgment Pro Quer'. For that they would not eaſily avoid a 


Bond, and the corrupt Agreement ought to be ſpecially and particularly 


ſet forth, and the Quantum of Intereſt, otherwiſe the Plaintiff can never 


declared that the Defendant became indebted to him by Bond in the Sum of 
1077. The Defendant, without claiming Oyer, pleaded that he was in- 


 debred truly to the Plaintiff in 921. 58. gd. and that by Way of corrupt 


Agreement for the Forbearance of that Sum for a Year, this Bond was 


given, &c. The Plaintiff replied, That the Bond was given pro vero & 


pl. 286. 
Booth V. 
Cook, 


Fitz. Gibb. 


130. pl. 2. 
Baynhan v. 
Matthews. 


juſto Debito, and traverſed the corrupt Agreement. And upon Demurrer 
to this Replication, it was inſiſted that it was ill, becauſe the Plaintiff did 
not ſhew how much the juſt Debt was. Sed non allocatur; for there was 
ſufficient to induce the Traverſe; and if it had been alledged, you could 


not have traverſed the Inducement, and the Declaration ſufficiently ſhews 
ED | RES | 


Freem. 264. . In Debt upon a Bond, Defendant pleaded the Statute 12 Car. 2. of 


Uſury, and faid, that corrupte agreatum fuit, that he ſhauld pay more than 
61. per Cent. The Plaintiff replied Quod non corrupte agreatum fuit, and 
held a good Replication; ſor if by Miſtake of the Writer the Money was 


made payable without any corrupt Agreement, it is not uſurious within the 


Statute. 5 

10. The Plaintiff declares upon a Promiſſory Note for 30l., dated jth 
Feb. The Defendant pleads that it was corruptly agreed between him and 
the Plaintiff, that he Hould pay unto the Plaintiff 455. for the Loan of the 
ſaid Sum of 3o/. for three Months; and then fets out the laſt Statute againſt 
Uſury, Sc. It was excepted to this Plea, that it was not awerred that the 
Note was given ſubſequent to the late Ad againſt Uſury, To which it was 
anſwered and refolved by the Court, that by the Date of the Note it ap- 
pears to be ſo. 5 


Preem. 367. 11. In an Indebitatus Aſſumpſit for 10l. and a Computaſſet for 351. in the 


pl. 472. 
Taylor v. 
Herbert. 


Sid. 288. pl. 
21. Dande 
©, Currer, 


fame Declaration. The Defendant pleads the Statute of Uſury to the In- 
debitatus, and avers that both the Indebitatus and the Camputaſſet were for 


the ſame Cauſe of Action. It was reſolved, that the Averment was naught ; 


for the Ground of the Indebitatus is the Debt, and the Ground of the 
Computaſſet is the Account; and ſo it cannot be averred that there is the 
ſame Cauſe of both, eſpecially as it is here, where one is for 10/, and the 
other for 35/, But Hale ſaid, he ſhould have pleaded the Statute to the 
Indebitatus, and then that afterwards they came to an Account for the 
ſame Wares, Cc. 5 N N 1855 5 

12. On Demurrer in Debt it appeared that 500. was lent upon Articles 
dated the 8th of March, to be paid at ſuch a Time; and in the mean 
Time to pay 157, half yearly from November before. For Cauſe of De- 
murrer it was ſhewn, that it appeared by the DecKration that the Contract 
was Uſurious; but it was anſwered, that the Defendant ought to have 


pleaded that corrupte agreatum fuit, &c. and ſo gave the Plaintiff an Op- 


portunity to reply to it. But upon Reading the Articles it was, Whereas 
| Ew ny £ Maney 


 alledged, Iſſue was joinedwheiher it were corrupte agreatum Modo & Forma 


polſeſſed of ſeveral Pieces of Hammered Money, &c. and that the Defendant*73. 


o- U »»; 42 
Money was lent, & c. which might be in November, or before; and there- 


fore Judgment was given for the Plaintiff. 


13. Debt was brought on a Bill to pay 71. the firſt of May, and on Default Sir. W. Jo. 


of Payment to pay 3s. 4 d. for every Month that it ſhall be in Arrear after 49 . 
pl.2.Swailes 


| iP a / 
May the firſt. Detendant made no Averment that the Agreenſent was to Bateman. 


pay the 35. 4 d. for every Month pro Lucro Intereſſe & Diem dando Solu- 
zionis, but only with a Sic the ſaid Sum exceeded 8 J. per Cent, whereas he 
ſhould have averred that the ſame did exceed 8 /. upon the 100 J. thoſe be- 


3 ing the effectual Words in the Statute. Judgment pro Quer. 


14. In Debt on a Bond for 100 /. dated the 12th Fuly, &c. conditioned toCro. Car. 
pay 54 l. at fix Months End. The Defendant pleaded the Statute 2 Fac. of 591. pl. 1. 
Uſury. The Plaintiff replied that he lent the Defendant 50 J. on the 1 2th . v. 
July, &c. for a Year, and that the Defendant was to pay for it 4 e 


Forbearance of one Vear, and that the Plaintiff was not to demand it till the 


FP nd of the Year ; but that by Miſtake of the Scrivener it was made but for 
| Half a Year, which he not knowing accepted it. The Defendant refoined 


that the Lending was only for Half a Year, and that he was to pay 47. for 
it for that Time, ab/que hoc, that on the ſaid 12th of July it was agreed 
that the Loan ſbould be, or that he ſhould forbear it for a whole Year. 
Upon Demurrer it was objected that the Plea was ill, becauſe it was not 


| pleaded, that corrupte agreatum fuit, c. And fo the Court, abſente Bran- 
ton, held: And they all held the Allegation, againſt the Words of the 


Condition to be good; for it is only ſhewing the true Agreement ; but 
they all held the Rejoinder ill, becauſe in the Traverſe the Defendant had 
made the Day, (vis. 12th July) Parcel of the Iſſue, when he ſhould only 
have traverſed the Agreement. But no Judgment was giyen, becauſe the 


Parties agreed, 


15. The Defendant borrowed 2001. of the Plaintiff; and it was 8 
pl. 8 Do 


between them that he ſhould pay the 200l. at ſuch a Day, and 20 J. for eaten. 


Intereſt for one Year, and that certain Lands ſbould be conveyed to the Plain- 


ES tiff, upon Condition that if the Money was paid at the Day, then the Grant 
| ſhould be void. The Detendant pleaded the Statute of Uſury, and averred + 


that the Land was worth 121. 4 Year, and ſo be had double Ce. The © 
Plaintiff replied, that upon tbe borrowing the 200 1. it was agreed that the 
Defendant ſhould have the Profits of the Land until Breach of the Condition, 


and traverſed that there was an Agreemeut that he ſhould have the Profits, 


and alſo 20 l. for Intereſt. And upon a Demurrer it was objected, that 


the Replication was ill, becauſe the Land being conveyed to the Plaintiff, 


by conſequence the Profits are ſo too; and therefore he cannot aver @ 
verbal Agreement againſt the Deed, that he had not the Profits. But the 


Plaintiff had Judgment. Ch | 
16. Tanfield Ch. Baron ſaid, that upon an Information betwixt Pa RA-Cro. J. $44. 


MORE v. RoB1NSON in B. K. where ſeveral Contrafs upon Uſury being pl. 4. Heat 


grout, It was refolved by all the juſtices of England to be an ill Iſſue; for 


he ought to have traverſed the Agreements, becaule they were ſeveral. 


17. InDebton Bond the Defendant pleaded the Statute of Uſury made 62h Cro. E. 245. 
of Feb. 13 Eliz. (whereas the Parliament began 2d Feb. 13 Eliz.) Thepl 4 Love v. 
Plaintiff replied, that it was not made for Uſury Contra formam Statuti W otton. 
Mods & forma predia. Though both Parties agree that there is ſuch a 
Statute, yet the Court knowing that there is not, and that therefore it 
cannot be contra for mam Statuti; the Court held that no Judgment could 
be given for the Plaintiff; and it being in the Bar of the Defendant, the 


Court held it clearly ill, and that there ſhould be a Repleader. 


18. In Caſe, &c upon a ſpecial Promiſe, the Plaintiff jet forth that he cuas Lutw. 271, 


Yeoman v. 


in Confideration the Plaintiff evould pay that Money, being in Number and pros 


Tale 3001. he promiſed to repay 300 l. of New Money, together 2with 41. 10s. 
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more for the Intereſt of every 100l. for eight Months, &c. and then declare; 
upon an Indebitatus Aſſumpſit for 3137. 10s. After Verdict, it was moved 
that the Contract was Uſurious, it being to pay 4 J. 10s. for the Intereſt of 
100 I. for eight Months: But per tot. Cur. Judgment was given for the 
4 Plaintiff. It was agreed, that if it had appeared by the Plaintiff's own 
Declaration that the Contract was Uſurious, and could not be otherwiſe, 
Judgment ought to be given againſt him; but that it does not appear here 
that the Contract muſt neceſſarily be Uſurious ; and the Jury having foundit 
Aſſumpſit, the Court would not intend Uſury, but the contrary. And 
| Powell J. obſerved that the Conſideration of the Promiſe here is, vis, that 
the ſaid Plaintiff would pay to the ſaid Defendant the ſaid 300 J. ſo that 
here is no Loan, without which there can be no Uſury ; and they would 
not intend a Loan, unleſs the jury had found one. 3 
3 Salk. 391. 18. The Defendant, in Confideration of 121. paid him by the Plaintiff, 
pl. 7. gave Bond to pay the Plaintiff 14 J. if he lived fix Months after the Date of 
8 the Bond. There was a Plea and Demurrer, and it was objected, that it ap- 
Cale. pears by the very Condition of this Bond, That the Contract was Uſurious, 
it being to pay 147, for 121. in fix Months after the Date of the Bond; 
though this might have made the Bond void, in caſe the Statute had been 

pleaded, yet, that not being done, this Objection comes too late. 


r * tet. 


ä n 


3 
— — 


(0 Df the Trial and Evidence in Caſes of 
VV 


1. VV Iz Elis. c. 8. ſ. 3. Juſtices of Oyer and Terminer, of Aſixe, and 
of Peace, in their Circuits and Seſſions, and Mayors, Sheriffs. and 
Bailiffs of Cities, have Power to hear and determine all Offences committed 
againſt 37 H. 8. g. 3 | 1 
Le. 148. pl. 2. It has been held that the Trial ſhould be where the Contract was, and 
206. Kin- not where the Bond was made. . | : 5 
nerſly v. c | | | 
Smart. or 8 3 
Cro. Eliz. 198. pl. 10. S. C. accordingly ; for the Bond is confeſſed, and the Point is whether it be 
made by Uſury, which was alledged to be where the Trial was. | „ 


Hardr. 420. 3. In an Action tam quam, &c. in the Exchequer, for taking more than 64 
Aus. per Cent. Contra for nam Statuti. After Verdict for the Plaintiff, it was 
moved in Arreſt of Judgment, that it lies not in this Court for Uſury com- 

mnt tted in London, though it would lie upon the Statute of 21 Jac'; and 

in Truth the Intereſt taken here was more than 107. per Cent': And by 
the general Concluſion of contra formam Statuti, it ſhall be intended againſt 

the Form of that Statute which allows the largeſt Intereſt, and there are 

four Statutes againſt Uſury, one of H. 8. which allows 10 J. per Cent. an- 
other of Q. E/iz. which allows 87, per Cent. a third of K. Ja. and a 

fourth of Car. 2. which allows but 6/7. per Cent. And by the Statute of 
Ta. I. c. 4. there ſhall be no Suit upon a Penal Statute, but as therein 
directed, which does not extend to the Court of Exchequer, unleſs the Of- 
fence is done in Middleſex. But per Hale Ch. B. The Offence laid in the 
Information being for taking more Intereſt than 67. per Cent. ſhall be 
taken to be grounded upon that Statute that prohibits taking more than 61, 

per Cent. and that the Law gives the Suit in no Court in particular, and 

therefore it may weil be proſecuted here; though if a particular Court had 
been named, as in 21 Fa, it would be otherwiſe. The Court took Time 
to advife. ” = | | OT 5 

x | | 2 "4. ab 


diction in this Caſe. 


o 8 TT” 
4. An Indictment was brought at the Seſſions before the Juſtices of the 2 Salk. 680, 
Peace at Hicks's Hall for Uſury contra formam Statuti ; and Judgment was pl. 1. The 
againſt the Defendant, upon which a Writ of Error was brought in B. R. Qucen v. 


and the judgment reverſed; for the Juſtices of the Peace have no Jari a, ER 


The King v. Bakeltraw. And inthe Caſe of the King v. Pexley, it was admitted by the Counſel 


that moved, that upon the St2tute of Q Eliz. which prohibits the taking above 101 per Cent, the 
Juſtices of Peace at Seſſions have ſuriſdiction ; but inſiſted that they have not upon any of the later 


Statutes, 2 Barnard. Rep, in B. R. 143- The King v. Pexley, 


5. If an Information he brought againſt two, upon the Statute of Uſury, Lane 19. 
and one only is found guilty, no Judgment can be given in this Caſe, Arg. Page's Caſe, 
to which the Court agreed. | 

6. In an Information upon the Statute of Uſury, the Defendant pleads Jenk. 283. 
Nil Debet. The Jury find an uſurious Receipt, but do not find any Loan, pl 13. 


A new enire Facias ſhould be awarded, and not a new Miſi Prius, 15 — 65. 

| 2 8 | | = Caſe x ths 
7. Uſury ſhall not be intended unleſs the Jury find it expreſly. Arg. Bridgm - 
8 | ; 5 112. Webb 


and Jucks v. Worfield cites 10 Rep. 36. 


8. With Reſpect to the Law concerning Evidence in Caſe of Uſury, it Hawk. PC. 
has been ruled, that he who hath agreed to pay Money upon an uſurious 249. f. 27, 


Contract, ſhall not be admitted to give Evidence upon an Information 


againſt the Uturer, unleſs he have paid off the whole Debt; for by ſuch a 


Means a Man might avoid his own Act and Deed. | 
9. Alſo an Information for an uſurious Contra on a Loan of Money, Hawk. P C. 


cannot be ſupported by Evidence of ſuch a Contract on a Bargain concern- 249. ſ. 28. 


ing Wares ſold. | 
10. In a qui tam on the Statute of Uſury, the Chief Juſtice refuſed to let 1 Str. 633. 


the Party to the Contract be a Witneſs ta prove the Repayment of the Shank, 947 


Money, becauſe till that was proved he was no Witneſs at all. Strange 3 


pro defendente. | - 

11. On a Motion for Leave to plead double, the Court declared, that on, str. 498. 
non Aſſumpſit the Defendant might give in Evidence an uſurious Contract, Ld. Barnard 
becauſe that makes it a void Promiſe ; but in the Caſe of a Specialty, itv- Saul, 
muſt be pleaded. And on the Trial the Defendant was admitted to that 
Evidence upon the general Iſſue, and the Plaintiff was nonſuit. 
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WAGER or LAW. 


Debt are the an Action of Debt“ brought upon a Simple Contract between 
moſt com- the Parties, without Deed or Record, the Defendant + may 


pq \ wk diſcharge himſelf by ſwearing in Court in the Preſence of Compurgators, 
33 that he oweth the Plaintiff "nothing in Manner and Form as he hath de- 
may wage clared. And this waging his Law, is ſometimes called 1 his Law. 
his Law ; | 
but he may likewiſe wage his Law i in Actions of Detinue, and other Caſes, as alſo in real AQions, 
as will appear in the Courſe of this Title. In ſome Cafes however, the Plaintiff may wage his 
Law, See Letter E. 1 According to ſome the Compurgators ſhould be eleven in Number, for which 
Reaſon every Wager of Law, is faid to counter-vail a Jury, as the Defendant muſt wage his Law, de 
dusdecimo manu, that is by himſelf and Eleven more. Others hold Twelve to be neceſſary : But ac- 
cording to ſome, leſs than eleven will ſuffice. The Defendant is ſworn abſolutely de fidelitate, and 
the Compurgators de Credulitate, that is, that they believe what he ſwears to be true. 33 H. 6. f. 8. 
1 Inſt. 29g. 2 Shep. Abr. 190. 2 Vent. 171. Anon- 

N. B. It has been ſaid that Compurgators are not e neceſſary unleſs the Plant demands 
them. 2 Keb. 360. Puckridge v. Brown, 


* A ions Wb of 18 is a particular Mode of Proceeding, wherhs'l in 


- Who 2. For the better underſtanding of this Title, which is now in 2. great 


Defendant Meaſure obſolete,” it will be neceſſary to conſider the following Heads, 
has waged 


his Law it is a perpetual Bar to the Plaintiff's Demand, for the Law preſumeth that no Man will for- 
ſwear himſelf: But Mens Conſciences, as Lord Coke obſerves, are grown ſo large, eſpecially in this 
Caſe which paſſes with Impunity, (ſince no Indictment for Perjury lies in Wager of Law) that it is 
now become Cuſtomary, inſtead of bringing Actions of Debt, to bring Actions upon the Caſe upon 
the Defendant's Promiſe, wherein he cannot wage his Law. 1 Inſt. 29g. 1 Vent. 296. 

Actions of Detinue likewiſe are now ſeldom brought, Actions of Trover and Converſion having 
taken Place in their Stead, where the Conv erſion changes the Detinue to an Action on the Caſe. | 


(A) The Reaſon foꝛ allowing the caager ot Law. 

(B) The Pannerot waging Law. 

(C) At what Time Law map be waged, 

(D) Jn what Caſes LAW map be waged, and in 
what not. 

(E) What Perſons map wage their Law. 

(E) Againſt whom Uager ct Law lies. | 

(G) In what Taſes the Defendant is barred from 
waging His Law, by Having eramined We 
Plaintiff 02 his Attorney. + 


(a) The Reaſons foz allowing the Wager of 


T HE Reaſon wherefore in an Action of Debt upon a ſimple Con- 2 laſt. 45. 
I trra&, the Defendant may wage his Law, is, for that the Defend- 
ant may ſatisfy the Party in ſecret, or before Witneſſes, and all the Wit- 
neſſes may die, fo the Law doth allow him to wage his Law for his Diſ- 
charge; and this is peculiar to the Law of England, and no Miſchief iſſu- 
eth hereupon ; for the Plaintiff may take a Bill or Bond for his Money ; or 
if it be a ſimple Contract, he may bring his Action upon his Caſe upon his 
Agreement or Promiſe, which every Contract executory implieth, and then 
the Defendant cannot wage his Law. Z 
2. It had been faid however, that the only true Reaſon of Wager of 12Mod.670, 
Law is the Inconſiderableneſs of the Ground of the Plaintiff's Demand, and The City of 
it ſuffices that the Nature of the Defendant's Diſcharge be of equal Validity 8 Lg 
— 6 | £ | ood, It is 
with the Ground of the Plaintiff's Charge; Per Hatſel Juſt. aA 
| = | 1 ment, ſays 
Hatjel J. that the Matter is of no great Value that the Plaintiff did not take Care to have better 
Security for it than the ſlippery Memory of Man, and the Uncertainty of a verbal Contract; ſo that 
ſince the Tie was fo light, it is no Wonder if the Law will ſlightly diſcharge it. 
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5 Originully it was not only à Privilege of the Defendant to diſcharge 12 Mod. 678. 1 
himſelf, but one which the Plaintiff had when he had no Witneſs of ne or |. 
Debt, to put the Defendant under a Neceflity of giving him his Oath to "AY 1 9 
diſcharge himſelf; ſo it was a Kind of Equity in Law, that the Plaintiff ; 5 
might put him to take his Oath that he owed nothing to him, or confeſs Hf 
the Debt, rather than the Plaintiff ſhould loſe his Debt, in Caſes where he g f { 
| 5 no Witneſſes of it at all, or had ſome who were then dead; Per Holt it 
"hh Juſt. | * ! 


4. The Plaintiff's bare Affirmance was formerly ſufficient to put the De-2 Salk. 683. 
fendant to wage his Law; but it is provided by Magna Cherta, that“ No Mood v. 
| Bailiff ſhall put any Man to his Law, nor to an Oath, upon bare ſaying The Mayor 
without Witneſſes brought in.” Before this, as has been premiſed, i oe 
F Plaintiff, on his Declaration on bare Affitmance, might make the Defen- 
dant ſwear there was nothing due. At this Day, if the Plaintiff produce 
Witneſſes to prove his Demand, the Court may put the Defendant to wage 
his Law; and in ſuch Caſe the Defendant is not at Liberty to croſs exa- 
mine, no more than where the Plaintiff in a Prohibition produces Wit- 
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neſſes to prove his Suggeſtion, 
— — — — | — ; 
(B) The Manner of waging Law. ; 
1. THE Manner of Haging of Law is thus: He that is to do it, muß; Lill. Abr. Þ 
24. 


bring fix Compurgators with him into Court, and ſtand at the End 97% „ 
of the Bar towards the right Hand of the Chief Juſtice ; and the Secon- An. ED 
dary aſks him, whether he will wage his Law ? If he anſwers that hey Salk. 652, 
will, he lays his right Hand on the Book, then the Judges admoniſh him and Anan'. 
bis Compurgators to be adviſed, and tell them the Danger of taking a falſe 
Oath ; and if they til! perſiſt, the Secondary ſays, and he that zwagetb his 
Lau repeats after him: Hear this ye Tuſtices, That I A. B. da not owe ta 


C. D. the Sum of, &c. nor any Penny thereof in Manner and Form as the 
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| ſaid C. D. hath declared againſt me: So help me God. The Compurgz. 
tors then {:verally make Oath that they believe he ſwears truly. But before 
the Defendant takes the Oath the Plaintiff is called by the Crier thrice , 
and if he do not appear he becomes nonſuited, and then the Defendant 
goes quit without taking his Oath; and if he appear, and the Defendant 
ſwears that he owes the Plaintiff nothing, and the Compurgators do give 
it upon Oath that they believe he ſwears true, the Plaintiff is barred for 
ever; for when a Perſon has waged his Law, it is as much as if a Verdict 
had paſſed againſt the Plaintiff: If the Plaintiff do not appear to hear the 
Defendant perform his Law, ſo that he is nonſuit; he is not barred, but 
may bring a new Action. 5 4 | | | 


(C) At what Time Law may be waged. 


2Bulſt. 316.1. DA given for waging of Law is peremptory ; per three Juſtices 
And the De- againſt one. 93 | LE 
fendant can- | TE Fs _ | IS - 
not afterwards wave it without the Plaintiff's Conſent, and betake himſelf to the Country, and upon 
his Non-appearance a Defecit de Lege was entered. Bulſt. 186. Harriſon v. James, ——But there 
is a Caſe where after the Roll was marked with a Defecit de Lege, and Caſtt aſſeſſed, it was moved 


and prayed, Sedente Curia, that the Defendant might be demanded again, and it was granted, and 


then Delendant made his Law. Noy 42. Anon. 


2. Where the Defendant wages his Law inflanter, that is, the ſame 

Term without Day given over, the Plaintiff need not be called: Conſe- 
gauently cannot be nonſuited. Thus 5 | | | 

Sid: 6. 3 In Debt by Aſſignees of Commiſſioners of Bankrupts, Defendant 
Buckeridge came in and waged his Law Inſtanter, and it was debated if the Plaintiff 
v. Brown. might be nonſuited ; and at length it was agreed, in as much as the De- 
TheReport- fendant came Inſtanter, that the Plaintiff cannot be nonſuited; for which 


rr was not called, but the Detendant waged his Law; 


that when . 
Defertant and ſo the Plaintiff was barred. 


comes In- 


Hanter to wage his Law, or at another Day in the ſame Term, to which the Plaimiff has impatled, 


the Plaintiff ſhall not be demanded, nor can he be nonſuited. Ibid, cites 14 H. 4. c. 19. b. 3 H. 6. 


c. 30. a. 8 C. 2 Keb. 360. by the Name of Puckeridge v. Brown. 


Br. Ley Ga- 4. But in Debt, where the Defendant tendered io make bis Law inne- 
ger, pl. 85. diately that he oved nothing, &c. becauſe the Plaintiff appeared in Court, 
cites _ it was awarded that the Detendant ſhould make his Law; and this was the 


3 _ Tor Folly of the Plaintiff; for he might have imparled to the Law, and then at 


Nonſuil. pl. the Day be might have been nonſuited ; But Brooke makes a Quære, if he 


10. S. C. may be nonſuited at another Day in the ſame Term. | 
ſays that if | 5 | | = | 
he had imparled to the Law, ſuch Imparlance ought to be to another Term. 


Br. Ley Ga- 5 So in Debt the Defendant tendered his Law, and the Plaintiff im- 
ger, Pl. 96. parted to a Day in the ſame Term; there the Plaintiff ſhall not be demanded, 
3H. 6. c. 29.7197 be nonſuited ; for his Appearance was of Record the ſame Term, and 


if he refuſes the Law he ſhall be barred. _ 


2 Lill, Abr. 6. It is faid that the Defendant cannot pray to be admitted to wage Law 


8:5. Inftanter, aſter Imparlance, but before he may, and then the Plaintiff can- 
not be nonſuit, if the Defendant perfect his Law; but if he wage his Law 
after Imparlance, the Plaintiff may be nonſut. 

Br. Ley Ga- 7. In Debt, the Defendant waged his Law, and when he came to perform 

ner, Pl. 91. it tbe Plaintiff ſaid, that he who now came is another of the ſame Name, 

:E 4 6. | ns for 


Day Defendant was fick of a burning Fewer, whereupon the. Court was 
moved tor another Day for the Defendant to come and wage his Law, and 


| plead the general Iſſue, and this ſhall be before the Plea entered. Cites 


(D) Jn what Caſes Law may be waged, and in 


ſummons in Actions real, as where upon Summons againſt a Tenant, h 


W A G EK or L a . 


for his Action 1s againſt J. S. the Elder, and he who now appears is J. F. 
the Younger, and prayed his Judgment ; Quœre, for the Averment was not 
granted nor denied. 8 PR | 


8. In Debt, the Defendant had Day given to wage his Law, | and at the 3Bulſt. 263, 


Smink. v. 
Barker, 


offered to make all this good by an Affidavit; but the Court refuſed, and 


adviſed him to plead to the Country, and fo he did. | 
9. In Debt upon Arbitrement the Defendant imparled, and came back the Br. Ley Ca- 


ſame Term, and tendered his Law ; and per Cur. he ſhall have his Law. Ser, Pl. 41. 


cites 
SH. 6. c. 10, 


' 50, So in Detinue, the Defendant pleaded in Bar, and after relinquiſhed Rr. Plead- 
it and waged his Law, and well; for a Man may relinquiſh his Plea, and ings, pl. 119. 


11. Ina Præcipe quod reddat ; the Tenant came at the Grand Cape and, hong 
waged his Law of Non ſummons, and at the Day, Cc. came to make his . a 5 
Law, and the Demandant offered to wave the Default, and prayed that cites 
the Tenant may plead in Chief; per Finch, you cannot do fo unleſs the Te- 42 E. 3. c. 7+ 
nant will conſent to it; and the Tenant was thereof demanded, and would | 


not conſent, therefore he waged his Law, and the Demandant took nothing 
by his Writ; but at the firſt Day æuben the Tenant offered his Law, the 


Demandant might have releaſed the Default, as it ſeems. 3 
12. In a Præcipe quod reddat, where Eſſoign is caſt for the Tenant at the Nr. TN Song | 
Summons returned, and by his Default Grand Cape iſſued; there he cannot cies 


wage his Law of Non-ſummons at the Day, unleſs he ſurmiſes that the E/- 36H. f. e 23. 


And fee 


foign was not caſt by him, a>" 


that if he 
SE | had to ſur- 
15 X * _ - — | X — miled he 
| N | might wage 
his Law, 
Ibid. 


what not. 


55 AGE R of Law is allowable in five Caſes, iſt. In Debt upon 12 Mod 670. 


. | ſimple Contract, which is the Common Caſe. 2d. In Debt upon The City of 


an Award upon a Parol Submiſſion. 3. In an Account againſt a Recerver 1 88 


for Receipts by his own Hands. 4th. In Detinue, though the Bailment 
were by the Hands of another. 5th. In an Amerciament in a Court-Baron 
or other inferior Courts not of Record ; and in every of theſe Inſtances, the 


| AQtion is grounded on a feeble F oundation, and of ſmall Conſideration in 


Law.. Per Hatſell Juſt. SI, | | | | 
2. It is to be obſerved likewiſe, that there is a Wager of Law of Non- Note. This 
e Summons 


| . . muſt be on 
Wages his Law, ſaying, that he was not ſummoned according to the he Tenant's 


Law of the Land. Thus Land, and if 


| | | againſt an 
Heir, muſt be on the Lands, which did deſcend ; or on default, the Tenant at the Grand Cape, may 
wage his Law of Non- ſummons. | | . 


| 3, If Summons in Præcipe quod reddat be not ſerved 15 Days before the Br. Ley Ca- 
firſt Day of the Return of the Writ, the Tenant may wage his Law of gets pl: 57. 


Non-ſummons ; for fifteen Days before the fourth Day of the Return will . 8 
not ſerve. | | | 4E. 3. c. 46. 
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_  OOWvAcER LAW; - 
Br. Ley Ca- 4. So it is ſaid in Writ of Deſceit, that if the Sheriff returns in Præcige 
ger, pl. 27. quod reddat, that the Tenant is ſummoned by J. N. and J. C. where he aba 
e © 16, nt. ſummoned but by one of them, the Tenant may wage his Law, haz }, 
Stadper Belk. was nat ſummoned according to the Law of the Land. Per Fultborp. 


the YVouchee - | | | 

in Præcipe quod reddat ſhall not wage his Law, that he a, ſummoned upon the Summons ; for he need 
not ſave his Default at the Grand Cape ad Valentiam; But if he be returned ſummoned, where he 
a not ſummoned, and after Grand Cape ad Valentian iſſues, he ſhall have Deſceit of the Return, 
Sc. Ibid. | . | | | 1 ts | | 


12Mod.679. 5. But in 33 H. 6. c. 8. in a Præcipe quod reddat, the Tenant made de. 
. Sa of fault, but appeared on the Return of the Grand Capias, and pleaded Non 
en f 1. ſummons, and would conclude to the Country, where the proper Trial was, 
1 ks by Wager of Law of Non-ſummons ; and the Queſtion there was, if he 
could wave his Plea of Wager of Law, and betake himſelf to a Plea con- 
cluding to the Country? And the better Opinion there is, that he could 
not put himſelf upon his Country, and decline this Wager of Law; and 
that Caſe is plainly out of the Statute of Magna Charta, becauſe it is not 
Debt, nor Simplex Loquela, but a Proceſs of Non-ſummons, from which 

he was to fave himſelf. Per Holt Ch. J. . V8 
Br. Ley Ca- 6, It has been ſaid that a Man may wage his Law of Non-ſummons in 
is pl. 103. Re. ſummons, as well as he may in the Original; per Brian and Chocke 
1 E. f. c. z. but per Cateſby cinira. Quere ; and the Writ was returnable 15 Trin. 
[ and the Summoners ſummoned him about the 15th of Corpus Chriſti; and 
therefore, per Chocke, he may wage his Law of Non-ſummons, that he 
was not ſummoned according to the Law of the Land; for the Law is, 
that he /ball be Re-ſummoned by the Day in the Writ ; but Cateſhy ſaid, 
that he cannot wage his Law here by Conſcience, nor can he wage his 

Law in Re-ſummons, | | : 5 | 

7. Where Things are Part real and Part perſonal, the Defendant may wage 
| his Law ſometimes for the whole, and ſometimes for Part only, Thus —- 
2 Roll. Abr. 8. In Detinue of a Box with Charters and Muniments, if the Plaintiff 
—. Counts not of any Charters in particular, the Defendant may wage his Law 
of the whole, 19 H. 6. 9. Becauſe before the ſhewing of it, the Box and 
| all in it but a Chattel. Ee on 5 | 
14. Ibid, 9. If Detinue be brought for a Cheft ſealed, with Money and Charter: 
/ Land in it, the Law lies of the whole. 8 | 1 


14. Ibid. 10. But otherwiſe it is if he declares of certain Charters in particular, 
aanqd if the Mrit be not that the Cheſt was ſealed, 1 

5 e s 1. In Detinue of certain Charters and Muniments contained in a Cheſt, 

nNIjzuc Ale 


if Plaintiff declares of one Charter in particular, the Defendant may wage 


the Defen- . 
E Jared his Law of the Reſidue. 


his Law as | 2 | 

to all but this particular Charter, end did it immediately; and the Reaſon ſeems to be, that when it 
is in a Cheſt incloſed, the Charters are of the Nature of the Cheſt which is only a Chattel; contra of 
Charter ſpecial ; for of this he cannot wage his Law, becauſe it concerns Franktenement, Br, Ley 
Gagen pk 61. cites 4 H. 6. .. . | | | ID | 


IInſt. 295. a. 12, But in 1 Caſe where a Contempt, Treſpaſs, Deceit or Injury is ſup- 
poſed in the Defendant, he ſhall wage his Law ; becauſe the Law will not 

truſt him with an Oath to diſcharge himſelf in thoſe Caſes. 
12Mod.691. 13: Likewiſe where the Matters charged are Facts notoriouſly known, in 
Civit. Lon- ſuch Caſe there are no Precedents of Wagers of Law. Per Hatſell Juſt. 

don. Wood. . 5 LE | 5 : RS Ange 
And per Hel. C. Juſt. The Secrecy of the Cortraf?, which raiſes the Debt, is the Reaſon of the 
Wager of Law; But if the Debt ariſe from a Contra? that is notoricus, there ſhall be no Wager of 
Law. In Debt upon a Contract for a Sum in Groſs, Wager of Law will lie; But if Debt be brought 
fer Rent due upon a Parel Leaſe, it will not lie; and the Reaſon is, becauſe it is in the Realty, and 
atiſes from the taking of the Profits of the Land, and Occupation of it in the Country, and fo the No- 
toriety of the Thing excludes the Defendant frem waging his Law. Ibid, 681, | | 
1 55 1 14. Agrecable 


WAGER or L A W. (D) 1 
14. Agreeable hereto it was ſaid by Holt Ch. J. that in Account, if the Salk. 683. 
Receipt was by the Defendant, the Defendant may wage his Law, but not Mood v. The 
if by the Hands of a third Perſon :* It is true, the Law is otherwiſe in eee 
Detinue on a Bailment; for though the Bailment was by the Hands of a & pecauſe 
third Perſon, the Defendant may wage his Law; but here the Bailment is the Receipt 
not traverſable, but the Detainer, and that is the Point of the Action, and is traverſa- 


: . ' ble in this 
the Delivery might be private. ew hay 


2 Roll. Abr. 109. and becauſe it appears from the Nature of the Action, that a third Perſon cax 


rove the Recerpt per Holt Ch. J. 12 Mod. 679. but in Account by the Baron of Receipt by the Defen- 


2 by the Hands of the Feme of the Plaintiff, the Defendant may wage his Law; for the Baron and 
Feme are one Perſon in Law; and therefore it is an immediate Receipt of the Plaintiff himſelf. Br. 
Ley Gager, pl. 54. - EE 

15. By the4& 5 Anne 16. it is enacted, that Actions of Account may 8 Mod. 303. 


de brought againſt a Bailiff or Receiver, for receiving more than his juſt Page v. 


Share, and an Action of Account was brought upon this Statute, againſt © 


Defendant, as Bailiff ad Merchandizandum, who waged his Law ; and 
upon Demurrer, it was objected that Wager of Law would not lie againſt a 
Bailiff ad Merchandizandum ; but if Action had been brought againſt a 


| Receiver, and Plaintiff did nat ſhew by whoſe Hands, there Wager of Law 


would lie; and fo it was adjudged in this Caſe for the Plaintiff. 
16. There is no Act of Parliament in expreſs Words, which takes away 10 Rep. 103. 
Wager of Law in Action of Debt upon Arrearages of Account; but at the a. in a Nota 
Common Law the Defendant ſhall have his Law in Action of Debt, brought of the Re- 
upon Arrearages of Account, whether the Account be before one Auditor, 3 
or many, as appears in 38 H. 6. F. 6. a. But the Reaſon why the Defend- Denbawd's 
ant ſhall not wage his Law when the Account is made before Auditors, is Calc. 
upon the Statute of Weſt. 2. c. 11. for now this Statute has made the Au- 
ditor's Judges of Record, becauſe they are impcwered thereby to commit 
the Detendant to Priſon, which none can do but Judges of Record. 

17. Alſo when the Matter of the Charge is pregnant with Matter of Law, 12Mod 651. 


| there ought to be no Wager of Law, for that were to ſwear to the Law); Civit. Lon- 


as in Debt againſt Huſband for Cloaths taken up by the Wife, the Huſband don v. Wood. 
ſhall not wage his Law; becauſe it is a Point of Law, whether he be liable 
or no, vis. Whether the Cloaths were for neceſſary Apparel of the Wife, 
without which he is not liable. TT > 
18. In Debt on an Arbitrament (it is intended where the Submiſſion is by a Salk. 683. 
Parol) the Defendant may wage his Law ; becauſe, though the Arbitrators, Mood ». 
who are Strangers, are concerned, yet the Submiſſion might be ſecret ; and The Mayor 
that is the Foundation from whence the Debt ariſes. | of London. 
19. In Debt for an Amerciament in a Court-Baron, the Defendant may Id. ibid. 
wage his Law ; the Reaſon is, becauſe the Matter is of ſmall Vzlue which 
concerns the Lord only; tranfadted in Pais which might be without his 
Knowledge: But in Debt on a Judgment in a Court-Baron, the Defendant 
cannot wage his Law; for the Judgment could not be but by Confeſſion or 
Verdict, and it was in a proper Court; all which the Defendant cannot by 
his bare Oath falſify ; and the Authorities to the contrary are not Law; 
and ſo it is in Debt on a Judgment in a Court of Antient Demeſne. | 
20. In Debt for Rent on a Leaſe-Parol, the Defendant cannot wage hisid. 683. 
Law, becauſe his Occupation is notorious, which is a better Reaſon than 
becauſe it favours of the Realty ; and fo it is in Account againtt a Bailiff 
for the ſame Reaſon, his Management and Tranſaction being notorious. 
21. In Debt brought by a Gaoler againſt his Priſoner for Meat and Drink. Id. ibid. 
the Defendant per Holt cannot wage his Law, not becauſe the Gaoler is 
obliged to find him Victuals; that is not true, as appears by Plo2ud. 65. 
a. but becauſe the Defendant is in Durance, and the Plaintiff cannot take 
Security from him for Repayment ; for a Bond will be void, fo that he 
mult be content with a Promiſe : And he did not deny the Caſe of 9 
Rep. 89, b. 88. a, which was Debt by a Labourer ; it is but juſt that 
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* The Maſ- the Plaintiff ſhould prove he was retained, rather than that the Defendant 
ter ſhall not ſhould be put to wage his Law.“ N „ En. 
wage his | | | is | | 
Law, becauſe the Labourer is compellable to ſerve by the Statute z but it is otherwiſe if he be not 

_ retained according to the Statute. 1 laſt, 295. 2. e V 3 


9 Rep. 87. b. 22. But if a Victualler or Common Innkeeper bringeth an AQtion for his 
| 33 Gueſt's Victuals delivered to him, the Gueft may wage his Law; for 2 
* Victualler or Inn-keeper is not compellable to deliver Victuals till he be 
| paid for them in Hand: And therewith agreeth 10 H. 7. c. 8. a. 
2 Salle. 684. 23. In Debt on a Bye-Law made by a Company, the Defendant in a Caſe 
Mood v. cited to be in B. R. about two Years before, waged his Law; but Holt 
Mayor of Ch, Juſt. ſaid it was, becauſe the Counſel for the Plaintiff did not chal. 
London. lenge it; for he wondered at it then; but this is not ſo ſtrong as Debt on 
| | a Bye-Law by a Corporation; for this obliges all Strangers without No- 
| tice; but the other only their own Members, till Notice : And the Chief 
| Juſtice denied the Caſe in Co. Ent. 118. and the Caſe 2 Ro. Ahr. 106. 
4 Rep. 95.b. 58 Wager of Law lies not in Quo Minus, becauſe the King's Revenue 
in Slade's js remotely concerned, upon Suggeſtion, that the Plaintiff is indebted to 
co. 355 the King, and leſs able to pay him by the Defendant's Detainer of his 
The City of Debt. Per Hat/ell Juſt. who Cid this was given as a Reaſon, in Slad:'s 
London v. Caſe. - | | Re = ; | | 
Wood. 5 =: fo | | = | 5 
1Inſt. 295. a. 25. In Debt upon a Penalty given by Statute, the Defendant ſhall not 
wage his Law. „„ „ 3 
12 Mod.6 71. 26. The very Cuſſom of London excludes Wager of Law in ſome AQi- 
cites Br. Ley ons, as in Debt for Diet, 41 E. 4. c. 6. Bro. Examination, 18. the Statute 
Gager, 94. of 38 E. 3. c. 5. before which no Wager of Law could be againſt a Lone 
| doner. Per Hatſell juſt. | a | 3 
12 Mod. 663. 27. So a Preſcription prevents Wager of Law, and no Man can deny it 
The City of upon Oath. Per Holt Ch. Juſt. OT | ; 
London v. | | ö 
Wood. | "oP | | = 
zvent. 261, 28. Wager of Law was denied in Debt for Scavage arifing by Preſcrip | 
Mayor, &c. tion, and that confirmed by Act of Parliament. F 


of London v. | 5 | 20 
Dupeſter. 2 Lev. 106. S. C. by Name of Mayor, &c. of London v. Deputee. 


Vent. 261. 29. In Debt for a Duty growing by a Bye-Law ; if the By-Law be a- 
The Mayor, ;horized by Leiters Patent, no Wager of Law lies, ee] 
& c. of Lon- 1 * | | SS: | 
don v. De» Ws 
pulter. Z F ho 1 | | 
Vent. 261. 30, So in Caſe for Toll granted by Letters Patent. 
In Action of Debt for Toll by Preſcriptien, you cannot wage your Law; fer Hale Ch. J. who afked 
if they could ſhew a Precedent where a Man can wage his Law in an Action brought upon s Pre- 
ſcription for a Duty. 1 Mod. 121. pl. 26. Draper v. Bridewell, | . 


2 Mod. 141. 31. Where a Perſon of Quality intending a Marriage with a Lady, pre- 
Beaumont v. ſented her with a Jewel, and the Marriage not taking Effect, he brought 
| an Action of Detinue againſt her, and ſhe taking it to be a Gift, offered 
to wage her Law; the Court was of Opinion, that the Property was not 

changed by this Gift, being to a ſpecial Intent, and therefore would not 

admit her to do it. BER | ES e 


d) What 


nt 


ot 


and ſo fee that the Plaintiff may wage his Law, and by it ſhall charge the 
Defendant. . 2 
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£) Chat Perſons may wage Law, and what not. 
. AN Alien ſhall wage his Law in that Language he can ſpeak. _ ; 1oſt.295, 4. 


2. A Man outlawed, or attainted in an Attaint, or upon an Indictment Id. Ibid. 
of Conſpiracy, or Perjury, or otherwiſe, whereby he becomes infamous, 
{hall not wage his Lac. e de THe 

3. A Man under the Age of twenty-one Years, ſhall not wage his Law ; 14. Ibid 
but a Feme Covert together with her Huſband-ſhall wage her Law. © The Reafon 
5 Ea. "Wo 2 BY . ET | whyantafant 
cannot wage Law, is ſaid to be becauſe he cannot take an Oath. 11 H. 6, 40. 


| 3 Whoudloavcr a 1 charged as Executor or Adminiſtrator, he ſhall Id. Ibid, 


not wage his Law, for no Man ſhall wage his Law of another Man's Deed, 
s. Sa where two ought to have their Law, and one is under Age, both 11 H. 6. f. 
ſhall be ouſted; becauſe the Infant cannot, and both ought to join in Plea. 40. b. 
6. A Man who is Dumb and not Deaf, may wage his Law of Non-ſum- 16 E. 3. f. 
mons, and make it, and ſhew his Aﬀent by Signs. Adjudged. 53. 
7. In an Account if the Defendant before Auditors pleads Payment, or other 30 E. 3. f. 
Things given in Sati:fa@ion, the Plaintiff may wage bis Law of it, though 4. b. 
he be Plaintiff es 
8. Tenant who is ſummoned by one Summoner where there ought to be two, Br. Diſceit, 
may wage his Law of Non-ſummons, according to the Law of the Land; Pl. 11. cites 
but the Vouchee ſball not wage his Law of Non-ſummons upon the Writ of E. 3. £.16, 
Summons, 5 „ 
9. In Vor medon againſt a Feme who made Default, and Grand Cape iſſued Br. Ley 
returnable 15 Mich. before which Day /be too, Baron, and at the Day ap- Gager, pl 


32. Cites 12 


peared and waged her Law of Non-ſummons ; and the Feme made her Law Ff. 4. C. 2 


alone without ber Baron, and the Writ abated. 
10, He who is attainted of any Fal/ity, er is perjured, ſhall not wage his Br. Ley 
Law. | i | | ager, pl. 
81. cites 
| 33 H. 6. c. 32. per Lit.. 


Ms In Account ; the Defendant upon his Account, alledged Tallies of Br. Ley Gu- 
the Plaintiff, by which he had received certain of the Money, and the Plain- ger, pl. 40. 


tiff waged his Law, that they were not his Tallies ; and it was admitted WE r. E. 


12. A Bailiff may not wage his Law, but a Receiver may. | Cro. Eliz, | 
| 790. Shy» 


feld v. Barnfield. Per Holt. Ch. J. The Reaſon the Book gives is, becauſe it is in Reality, Which 


is as much as to ſay, becauſe it is notorious to the Country; Becaule the Country takes Notice of his 


looking after the Manor, and have thereby an Opportunity of knowing that he received the Rent. 


12 Mod. 681, | | | 
13. 4, brought Debt upon a joint Contra, againſt B. C. D. and E. E. Hob. 244. 
was outlawed, B. C. and D. appeared by a joint Superſedeas. B. tendered Efington ©. 
his Law, that he with the reſt did not owe. C. and D. plead Nil debent NE. 
fer Patriam. It was inſiſted that B. ſhould not be admitted to his Law 
alone, becauſe they were all charged as one Defendant, being for a Joint 
Debt, and fo that they mult all anſwer together. But this was held to be 


_ unreaſonable; for if fo, then by joining others with me, as joint Defend- 


ants, | muſt. be ſubje& to their Plea, though they would confeſs the Ac- 

tion ; and though Defendants may not ſever in Dilatories, yet in Bar they 
may: And after divers Motions and Precedents produced, B. was received 
to his Law, and the Plaintiff nonſuited. | 


(E) Againft 
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= WAGER os LA w. 
a) Againft whom Wager of Law lies, 
2 Roll. Abr. . an Aion brought by the Prince of Wales the Deſendan ſhall wage 


1 his Law. 


Palm. 14. ; 
Godfrey and 2. In Debt brought by Merchant Stranger it lies not. 


Dixon'sCaſe. 

Br. Ley Ga- 3. Where one is indebted by Specialty to a Man PIP) the King ſhall 
ger, pl. 25. have it, c. contra if it be without Specialty; for there the Debtor ma 
Cites 49 E. 3. wage his Law againſt the Perſon attainted; contra againſt the King, though 
bie 1 than he was before, and ſo the King ſhall not have the Bene 3 ; my "_ 
gainſt the and Holt, Duod non Negatur. | 

King. Br, 

Ley Gager, pl. 72. cites 50 E. 3. c. 1.—4 Rep. 98. b. in a Nota of the Reporter it is ald. that in 
every Age Minus in the Exchequer, brought by the King's Debtor againſt one who is indebted to him 
upon {imple Contract, the Defendant ſhall not have his Law, tor the Benefit of the King, as appears 
in 8 H. 5. Ley 66. 10 H. 7. c. 6. and yet there the King is not Party; @ Fortiori where ſuch Debt 


or Duty is forfeited to the King, and he is the Sole and immediate Party.—Por Debt ferfeited to the 
King by Commen Law no 2 Gager lies. Cro. C. > Morgan v. * 


Br, Ley Ca- 4. In a Duo Minus in Scaccario againſt him who pe en upon the Poſh fe 
2 48 1 on of the Ring which was leaſed to the Plaintiff, ſo that he could not Pay 
83 4 4, his Farm to the King, the Defendant may wage his Law, as appears in a 
| ſhort Note there, where it is ſaid, that in 4 E. 4. it was adjudged, that a 
Man may wage his Law in a Que Minus; but contra Anno 8 H. 5. tit, 
Ley, pl. 66. in Fitz. which was agreed for Law. A 
Noy 112. 5. In Debt by Ae nce of Commiſſioners of Bankrupts the Defendant plead- 
_ Oſborne v. ed Nil Debet, and waged his Law: And the Court held that he might, 
4 347; though the Intereſt and Power to ſue in his own Name be good to the 
5 "Plaintiff by the Statute of Bankrupts. But otherwiſe. if the Duty itſelf 
. had been originally due by the Statute. 
IInſt. 29g. 2. 6. If an Infant be Plaintiff, the Defendant ſhall not wage his Law. 
Sti. 199. 7. An Action doth not lie againſt an Executor upon a Conceſſit ſolvere of 
Hodges . the Teſtator upon a ſpecial Cuttom, per Roll. Ch. Juſt. for this would be 
Jane. to charge an Executor in an Action of Debt, where he may by the Law 


ſimple Contract made by the T eſtator. e e | 


—_——— ab 1 ä 


waging his Law, by Damng examined Tor 
Plaintiff 02 his Attoney. 


1. a Defendant's Right of examining the Plaintiff, or his Attorney, 
| is founded on the 5 H. 4. c. 8. by which it is provided, That 
If before this . 2+ To eſcheat Miſchiefs which be as well within London as other Places, of 


Statute a that diverſe fained Suits of Debt have been taken by the People of the ſaid 


Man had en- 

tered into an Account before two Auditors 5 a Thing which lay not in Account, and they found 
him indebted, upon which the other brought Writ of Debt againſt him, it was no Plea for the De- 
fendant, that the Matter lay not in Account : ; for it was his Folly to enter into the Account; and ſo 
at the Common Law the Defendant was without Remedy. But now by this Statute he may len- 
der his Law, and pray that the Party be examined, whether it lies in Account or not, and if it be 
found that it does not, the Detendant ſha!l make bis Law and go his Way; but by the Common Law, 
the Defendant ought to anſwer to the Debt, which is the End of the Account, and the Judgment of 
the Auditors, and the Matter of Account, is only Conveyance, Per Frowike Kelw. 82. b. pl. 3.— 


upon Arrearages of Account before Auditors, the Wager of Law does not lie, but that Nihil debet per 
Patriam ſhall be received in Debt upon Arrearages of Account before Auditors. E contra, 50 E. 3. 


againſt Gealer, for Eſcape . one condemned gre 2 I, gned, Ys 145. pl. 63. Wiſe's Caſe. 


2.5. A Nan it was upon Contrad only; and therefore he ſhall not be in a worſe Caſe 


wage his Law, and an Action of Debt lies not againſt the Executor upon a 


(8) In what Caſes the Defendant is 1 from 


It ſeems, by the Meaning of this Statute of the Examination of the Attorney of the Plaintiff in Debt 


Places | 
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Places againſt diverſe People, ſurmiſing that they have accounted before 
their Apprentices, and ſometimes other their Servants, Auditors aſſigned, 
of diverſe Receipts, Duties and Contradts, had betwixt them, and that 
they were found in Arrearages upon the Account in diverſe great Sums, 
ab here there was never Receipt nor Duty betwixt ſuch Parties, to the In- 
tent to make them againſt whom ſuch Suits were taken, to put them in In- 
queſt, and to put them from the waging of their Law ; the Juages before 
whom ſuch Act ions. fhall be ſued in Cities and Boroughs, ſball hade Pawer 
19 examine the Attornies, and others, and thereupon to receive the Defen- 


dants to their Law, or to try the ſame by Inqueſt after the Diſcretion of the 


udpes- og | | | | 
7 * In Debt upon Arrears of Account, the Defendant tendered bis Law Br. Exami- 


and prayed that the Plaintiff be examined, and ſo he was, and ſaid upon nation, pl. 
Oath that it is as be has counted, by which the Defendant was compelled 18. cites 19 
to anſwer without his Law: And fo fee that where the Defendant prays H. C. c. 43. 
that the Plaintiff be examined or ſworn, this is peremptory to the Plaintiff 

in this Point, and ſo is the Ley Cager of the Part of the Defendant, and ſo 

is the Oath of the Plaintiff in London by the Cuſtom, where if the Defen- 

dant prays that the Plaintiff ſhew his Declaration, and he does fo, there 

the Defendant by this ſhall be condemned. | ; | 
3. So in Debt upon Arrears of Account; Defendant prayed that the gr. Exami- 
Plaintiff's Attorney be examined if the Matter lies in Account, and fo he nation, pl. 


was, notwithſtanding that no Iſſue was tendered ; and upon Examination 15. cites 14 


5:45 C. 19. 


of the Attorney, it appeared that it was for Stuff bought ly the De- 13 
fendant of the Plaintiff, for which he tendered his Law and Was ad- torney re- 
ET os 5 N 3 fuſes to be 
3 5 | „ examined, 
the Defendant ſhall be admitted to his Law, Br. Examination, pl. 33. cites 33 H. 6. c. 24. 
4. In Debt by two Executors, who counted of Arrears of Account made gf. Exami- 
in the Time of their Teſtator; the Defendant tendered his Law, that he nation, pl.5. 


owed them nothing, and prayed that they be examined; and the Opinion cites 


of the Court was that they ſhall not be examined of another's Deed ; contra = 3 


of an Attorney ; for he may have Information of his Maſter, Ic. And amination, 


the Cauſe of this Examination given by the Statute is, that if it be found pl. 6. cites 


upon Examination of the Party upon a Book that the Matter does not lie ing H.6.c.8. 


Account, then the Law lies; and ſo this Caſe is out of the Caſe of the egg 


* Statute of Examinations, by the Opinion of the Court. 8. 0-68. 


| Where Ex- 
ecutors bring Action, or where Action is brought againſt them, Examination does not lie; for this is 
to have the Ley Gager, and Executers cannot wage their Law, Br. Examination, pl. 22. cites 20 E. 
4. c 3. per Brian and Littleton. —Debt by an Executor upon Arrears of Account before Auditors in 
the Time of the Teſtator, the Defendant tendered his Law and prayed that the Plaintiff be examined, 
and the Executor was examined, though it was of another's Deed, but not preciſely, whether he ſaw 
or heard of the Account, or was prelent at it; but whether any Matter which proves that it lay in 


Account, came to his Hands, and of other Points at the Diſcretion of the Juſtices, but not of the Truth 


of the Deed preciſely ;, and upon the Examination it was awarded, that the Defendant anſwer without 


his Law; gued Neta. Br. Examination, pl. 19. cites 21 H. 6. c. 54, 65. — But if ſuch Actien was 
breught againſt an Executor, the Plaintiff ſpall be examined, Ibid, | | 
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aur. 


* There are © nant real annexed to Lands or Tenements, whereby a Man and 
alſo War- his Heirs are bound to warrant the ſame, and either upon Vouch- 


ranties of er, or by judgment in a Writ of WWarrantia Chartz to yield 
Goods and "5g * J 8 , * other 


Chatiels nds and Tenements to the Value of thoſe that ſhall be evided by a 


upon Con- former Title, or elſe it may be uſed by way of Rebutter. 
tracts; but ; | 
Warranties of Lands, Cc. only a1 are here ſpoken of. 

IE For Warranties of Goods and Chattels, ſee vol. t. P. 30. Tit Aal on the cafe Letter (E.) 


Lord Cl : 4 For the 3 Conf deration of this Subjea, * we ſhall reduce it under 


fays, that the os Heads, under which we ſhall examine— 
the Learn- 


ing of Warranties is one of the moſt curious and cunning Learnings of the Law, but the Ay out 


Di 1 this « Learning is, as will be ſhewn, greatly abridged by the Statute Law. 


(A) The ſeveral Kinds of Warranties. 


05 To what Things a Warranty may be annexed. 


(C) CAhat mods and Clauſes in a Deed will 

make a Ularranty, 

(D) 5 9 all be deemed a good Carranty in 
eed. 

(E) 17 wall be deemed a good Warranty in 
a 


c Df the Nature of a lineal Warranty, and how 


far it ſhall bind. 
(G) Chat ſhall be deemed ſufficient Allets to make 
a lineal TUarranty a Bar, 


(AH) Df the Nature of a collateral cUarranty at 


Common Law, and how far it ſhall bar. 


[= (I) Df the Alterations introduced by the Statute 


Law. 
(K) TUhat hall be deemed Warranties by Dilceiſin, 
__ Abatement oz Jntruſton, 
(L) Df the Effeits of TUarranty in Deed. 


(M) Chat Ule * madeof Warranty in Deed. 


(N) Tho map take Advantage of a Warranty, 
and againſt whom. 


40) When a Warranty ſhall be ſaid to be defeated, 


determined, ſuſpended oz avoided. 
(P) Vpw Warranties Hall be — 


Int 368. 2. "A 8 (concerning Freeholds 3 3 * iS 4 Cans: 


— 4a +. a Lon S 


( The 
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an expreſs Clauſe of Warranty contained in it, as when a Conuſor, 
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) The ſeveral Kinds of Warranties, 


3, XL 7 ARRANTIES in their more general Diviſions are of two 
2. Firſt, a Warranty in Deed, or an expreſs Warranty, which is when a 1 Inſt. 36s. 


Fine or Feoffment in Fee, or a Leaſe for Life is made by Deed, which has 


Feoffor or Leſſor, covenants to warrantthe Land to the Conuſee, Feoffee 
or Leſſee. | . | | 
3. Secondly, a Warranty in Law, or an implied Warranty, which is 
when it is not expreſſed by the Party, but tacite made and implied by the 
4. A Warranty in Deed is either lineal or collateral. oe | 
5. A lineal Warranty is a Covenant real, annexed to the Land by him! laſt, 350. f 
who either was Owner of or might have inherited the Land, and from 
whom his Heir lineal or collateral might by Poſſibility have claimed the 
Land as Heir from him that made the Warranty. : | 
6. A collateral Warranty is made by him that had no Right, or Poſſi- | 
bility of Right to the Land, and 1s collateral to the Title of the Land. T 1 


8. Warranties likewiſe may be ſaid to be either general, wiz. by one and 
his Heirs to another and his Heirs ; or particular, and reſtrained to a cer- 


tain Perſon. | SITES — 


8 atk. 


* " * 


— 


(B) To what Things a Marrantp map be an⸗ 
i ni as + nexed. : : 

1. Warranty may not only be annexed to F reeholds, or Inheritances , Iaſt. 366. 
| J corporeal, which paſs by Livery, as Houſes and Lands; but alſo 

to Freeholds or Inheritances incorporeal, which lie in Grant, as Advow- 

ſons ; and to Rents, Commons, Eſtovers, and the like, which iſſue out of 

Lands or Tenements: And it may not only be annexed to Inheritances in 

Ee, but alſo to Rents, Commons, Eſtovers, c. newly created. As a 


Man (ſome ſay) may grant a Rent, c. out of Land for Life, in Tail, or 
in Fee with Warranty; for though there can be no Title precedent to the 


Rent, yet there may be a Title precedent to the Land out of which it 
iſſueth before the Grant of the Rent, which Rent may be avoided by the 
Recovery of the Land, in which Caſe the Grantee may help himſelf by a 
Warrantia Chartæ upon the eſpecial Matter. And fo a Warranty in Law | = 
may extend to a Rent, &c. newly created; and therefore if a Rent newly I 


created be granted in Exchange for an Acre of Land, this Exchange is 


good, and every Exchange implieth a Warranty in Law. And ſo a Rent | :8 

newly created may be granted for Owelty of Partition. | I 
2. If a Man ſeized of a Rent-feck, iſſuing out of the Manor of Dale, Id. Ibid, 

taketh a Wife, and the Huſband releaſeth to the Tertenant, and warranteth 

Tenementa pradifa, and dieth, and the Wife bringeth a Writ of Dower of 

the Rent, the Tertenant ſhall vouch, for that albeit the Releaſe enured by 

way of Extinguiſhment, yet the Warranty extended to it, and by the 

Warranty of the Land, all Rents, Ec. iſſuing out of the Land, that are 
TW . | faixended 


456 dnn N . 
ſuſpended or diſcharged at the Time of the Warranty created, are war 
ranted alſo. | „„ 5 3 

1 luſt. 369.2. 3. But a Warranty doth not extend to any Leaſe, though it be for many 


thouſand Years, or to Eſtates of Tenant by Statute Staple, or Merchant 


or Elegit, or any other Chattel, but only to Freeholds or Inheritance, 
And this is the Reaſon, that in Actions which Leſſee for Years may have, 
a Warranty cannot be pleaded in Bar as in an Action of Treſpaſs, or upon 
the Statute of 5 K. 2. and the like. But in ſuch Actions, which none but 
a Tenant of the Freehold can have, as upon the Statute 8 H. 6. Aſſize, 
| or the like, there a Warranty may be pleaded in Bar. 5 

x Inſt. 383. a. 4. A Warranty may be made upon any Kind of Conveyance, as upon 
Fines, Feoffments, Gifts, c. Alſo a Warranty may be made by and upon 
Releaſes and Confirmations made to the Tenant of the Land, although he 
who makes the Releaſe or Confirmation has no Right to the Land, &: 
And yet ſome have holden, that no Warranty can be raiſed upon a bare 
Releaſe or Confirmation, without paſſing ſome Eſtate, or 'Tranſmuration 
of the Poſſeflion. But the Law is otherwiſe ; for if A. be ſeized of Land; 
in Fee, and B. releaſeth to him, or confirms his Eftate in Fee with War- 
ranty to him, his Heirs and Aſſigns, this Warranty is good, and both the 

Party and his Aſſignee ſhall vouch. 5 | 


— * N — * —— 


Cc) That Wozds and Clauſes in a Deed wil 
"+ make a Warranty, 


2 laſt. 384. 1. THE Word Warrantizo, or Warrant, is the only apt and effectual 
| Word to make an expreſs Warranty, or a Warranty in Deed, and 

| therefore this Word is uſed in Fines. SR, VVV | 

Id. Ibid. 2. And the Words Defendo, or Acquitto, although they are commonly 

r 735, uſed in Deeds, yet of themſelves without the other will not make a War- 

Spencer's ranty, „„ | Tr Pe ent 

Ga. --- IDE „ | ES 5 

1 laſt. 384- 3. The Words Dedi & Conceſſi, or Dedi only in a Feoffment make : 

22 Warranty, when an Eſtate in Fee or Inheritance paſſes by the Deed. 

5 Rep. 18. 4. But the Word Conceſſi, only, or Demiſi & Conceſſi, do not make ſuch 


2 a Warranty, in the Caſe of a Freehold or Inheritance. 
ale. 1 


x Toft. 384. 5. And by Force of the Statutes of Bigamis, Chap. 6. Dedi is made an 
4 Rep. 81, Expreſs Warranty during the Life of the Feoffor. e nh 
Noke'sCaſe, = „ EZ | | 
Dyer 42. 6. If a Man by Deed warrants Land to F. S. and his Heirs, and the War- 
x laſt, 383. rantor does not bind his Heirs to the Warrantee ; or does not warrant to 
J. S. and his Heirs, but to J. S. and his Aſſigns, theſe are good Warranties. 
Dy. 42. 7. But if a Man makes a Feoffment in Fee, and Warranty to the Feoffce 
only, without naming his Heirs, there the Warranty ſhall endure only for 
Life, becauſe it is taken ſtrictly. Ard yet if the Feoffee recovers in Value, 
Fg he ſhall recover Fee Simple, becauſe he loſes Fee Simple. 

. 8. If a Man makes a Feoffment to one and his Heirs, and binds himſelf 
and his Heirs to warranty againſt all People, and does not ſay with Cer- 
tainty to whom, nor for how long he will warrant, yet the Feoffee will 
have a Fee Simple in the Warranty, as he had in the Land: But if the 
Intent of the Warranty appears plainly by expreſs Words, the Warranty 

mall extend no farthet. | A OE 


(D) Chat 
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ſelf and his Heirs to warrant the Land; this is no good Warranty, neither 


(D) CUhat ſhall be deemed a good Warranty 


in Deed, 


1. X Warranty in Deed, or an expreſs Warranty, as has been ſaid, is 
75 A created only by the Word Warrant. And 
2. It is to be premiſed that to every good Warranty in Deed, in order 
that it may bar and bind, theſe following Circumſtances are requiſite. 
3. Firſt, That the Perſon that watrants, be a Perſon able; for if an In- 1 lat. 363. 
fant makes a Feoffment in Fee of Land, and thereby binds him and hisÞ- 

Heirs to warrant the Land, in this Caſe although the Feoffment be only 
voidable, yet the Warranty is void. | = 
4. But if a Man of full of Age and an Infant make a Feoffment in Fee Id. Ibid. 
with Warranty, this Warranty is not void in Part, and good in Part; but it 
is gon for the whole againſt the Man of full Age, and void as to -the 

Infant. | 5 
5. Secondly, That the Warranty be made by Deed in Writing; for if a 
Man makes a Feoffment by Ward, and by Word binds him and his Heirs 


| to warrantthe Land; this is not a good Warranty. 


6. So if a Man gives Lands to another by his laſt Will, and thereby binds 1 Inſt. 386, 
him and his Heirs to warrant it ; this Warranty, although the Will be in 
Writing, is void, becauſe a Will in Writing is no Deed. = 
7. Thirdly, That there be ſome Eſtate to which the Warranty is annexed te: Rep. 96. 
that may ſupport it; for if one covenant to warranty Land to another, and 


makes him no Eſtate, or makes him an Eſtate that is not good, and cove- 


nants to warrant the Thing granted; in theſe Caſes the Warranty is void. 


* 8, Likewiſeif the Eſtate to which the Warranty is annexed is determined Id. Ibid. 
the Warranty dependant on it is determined likewiſe. Thus if a Man 
* maketh a Gift in Tail, and watranfeth the Land to him and his Heirs, 


and afterwards Tenant in Tail maketh a Feoffment and dieth without Iſſue, 
he ſhall not rebut the Donor in a Formedon in Reyerter, becauſe that the 


Eſtate to which the Warranty is annexed is determined. 


9. Fourthly, That the Eſtate to which the Warranty is annexed, be ſuch 1 Inſt. 378. 


f an Eſtate as is able to ſupport it, and therefore that it be a Leaſe for Life 5 Rep. 1. 


at the leaſt ; for if one makes a Leaſe for Years of Land, and binds him- Or 


will it have the Effect of a Warranty; but this may amount to a Covenant, 


on which an Action of Covenant may be brought. 


10. Fifthly, That the Warranty deſcends upon him, that is Heir of the! loft. 12. 


whole Blood by the Common Law to him that made the Warranty, and Lit. ſee. ) 38. 


Becauſe a 


not upon another; for if Tenant in Tail in Borough Engliſh diſcontinues Warranty 


the Tail, and has Iſſue two Sons, and the Uncle releaſes to the Diſconti- cannot go ac- 


nuee with Warranty, and dies; this is no good Warranty to bind the cording to 
| 8 . : | the Nature 
younger Son. | 

| of Tene- 


ments by the Cuſtom, &c. but only according to the Form of the Common Law. Lit. Ibid. 

11. So if in this Caſe Tenant in Tail diſcontinues the Tail with Warranty, 1 Iaſt. 12. . 
fc, having two Sons, and dies ſeized of other Lands in the ſame Borough pt: 36-00 

. 8 . . 3 it is there ad- 

in Fee-vimple, to the Value of the Land in Tail; the younger Son is not qed, hat the 


barred by this W arranty, younger Son 
| | thall not be 


barred though Aſſets in Fee Simple deſcend to him from his Father. 


Ff a 12. So 
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4338 b WARRANTY, 
1. 12. So if one gives his Land to the eldeſt Son and the Heirs Male of his 


The Reaſon Body, the Remainder to the ſecond Son, Efc. and the eldeſt aliens with 


is becaule Warranty, having Iſſue a Daughter and dies; this i is not a good Warraniy 


the Warran- to bar the ſecond Son. 
ty deſcended 


to the er of the elder Son, and not to the ſecond Son, Lit. Ibid. 


Lit. 737. 13. So if Tenant in Tail has Ifſue two Daughters by divers Venters, and 
dies, and they enter, and a Stranger difſeizes them, and one of them re- 
leaſes all her right, and binds her and her Heirs to warrant it; in this 
Caſe the Warranty is not good to bar the Siſter, becauſe they are of Half 
Blood only, and the one cannot- be Heir to the other necording to the 
Courſe of the Common Law. 
1 laſt. 387. 14. So if two Brothers be by B JI-TR and the eldeſt releaſes with 
| arranty to the Diſſeizor of the Uncle, and dies without Iſſue; this is 
no. good Warranty to bar the younger Brother ; for a Warranty, a3 has 


been ſaid, muſt deſcend upon him that is Heir at the Common Law to 
him that made it. 


Lit. ſec. 745. 15. Sixthly, It is neceſſary that he that is Heir do continue to be ſo, and 


that neither the Deſcent of the Title nor the Warranty be interrupted, for 
if one binds him and his Heirs to Warranty, and after is attainted of Trea- 
ſon or Felony, and dies; this Warranty, does not bind his Heir. 
14. 746 16. So if Tenant in Tail be diſſeized, and after releaſes to the Diſſeizor 
The Reaſon With Warranty, and after the Tenant in Tail is attainted of F wy and has 


is for that Iſſue and dies; this Warranty will not bind the Ifſue. 
nothing in 


this Caſe maketh a Continuance but the Warranty, which cannot deſcend to the Iſſue in Tail, becauſe 
the Blood between the Iffue and him that made the Warranty is corrupt. Id. Ibid, 


10Rep. 96. 17. Seventhly, That the Eſtate of Freehold that is to be here be 


geymor's 


Cite put to a Right before or at the Time of the Warranty made, and that he 


to whom the Warranty does deſcend have then but a Right of the Land; 
for a Warranty will not bar an Eſtate of Freehold or Inheritance in Eſſe, in 
Poſſeſſion, in Reverſion or Remainder, that is not diſplaced and put to a 
Right before or at the Time of the Warranty made, though after at the 
Time of the Deſcent of the Warranty, the Eſtate of Freehold or Inheri- 
tance be diſplaced and deveſted. 
I4. Ibid, 18. And therefore if there he a Father and Son, and the Son has a Rent- 
The Reaſon Service, Suit to a Mill, Rent-Charge, Rent-Seck, Common of Paſture, 


ras po other Profit Apprender out of Land of the Father, and the Father 


actually makes a Feoffment in Fee with Warranty, and dies; 3 this ſhall not bar the 
teizedof the Son of the Rent, Common, Te. 


Rent or | 
Common at the Time of the Warranty, and he who is in Poſſeſſion needeth not put in his . 


either to avoid the Fine or collateral Warranty. 


| And although the Son after the F alla wh Warranty, and 
14. Ibid. 2 PEA the Death of the Father had been diſſeized, and ſo being out of 
— ng © Poſſeſſion, the Warranty: had deſcended "Tn him, * this e ſhall 
at the Time Hot bind him. 
of the Cre- 
ation of it did not extend to any Dftate of Freehold or loberitance in Ef 


| 14. Ibid, | 20. 80 if my collateral Wee releaſes to my Tenant for Life witk 


Warran y, and dies, and this Warranty deſcends upon me; this ſhall not 
bind my Reverſion or Remainder. | 


14. Ibid. 21. But if in the Caſe before the Goa be diffoired of the "Pry c. and aſ- 


firms himſelf to be diſſeized by the bringing of an Aſſize, (for otherwiſe 
he ſhall not be laid to de out of Poſſeſſion of a Rent, or the like) and 


alte: 


is 


hey bound by the Warranty of a natural Anceſtor. 


fpecial Warranty in Law. 


OT W A'R R A'N T v. 4 
aſter the Father releaſes with Warranty, and dies; in this Caſe the ail 55 
teral Warranty ſhall bar and bind the Son of his Rent, &c. 
2 2. And if in the laſt Caſe my Tenant for Life be diſſeized, and my An- Id. Ibid, 


ceſtor releaſed to the Diſſeizor with Warranty, and dies; this is a good ger my 
everion, . 


to bind and bar me. 
Warranty to b Es zs well as 
| the Eſtate 

of the Tenant for Life, was deveſted at the Time of the Fn made. 


23 Eighthly, That the Warm does take Effect in the Life · time of the Lit. 734- 
3 and that he is bound by it; for the Heir ſhall never be bound 
by an expreſs Warranty, but where the Anceſtor was bound by the ſame 
Warranty, and therefore a Warranty made by Will is void. 

24. Ninthly, That the Heir claim in the ſame Right that the Anceſtor 1 Inſt. 370. 
does; for if one be a Succeſſor only in Caſe of Corporation, he ſhall not 

. Tenthly, That the Heir that is to be barred by the Warranty be of! Rep. 140. 2 

full Age at the Tune of the Fall of the Warranty; for if the Anceſtor —— 
a Feoffment, or a Releaſe with Warranty, and the Heir at this Time be 
within Age, and after he dies, and the Warranty deſcends upon him 
within Age; this Warranty ſhall not bind him: But if he become of Age 
after the Warranty of the Anceſtor, and before his Death ; in this Caſe 
the Warranty may bar him, therefore he mutt take Care not to ſuffer a 


Deſcent after his full Age, before his —_ 


« 


*) euthat tall be deemed a gi CLINE 


n Law, 


\ yr aprmvriEs| in Law are ſo called, becauſe in 14 of! Init. 384. 
Law, they amount to a Warranty without the Uſe of the Ward 


Warrant. Thus 


2. The Words Dedi & Conceſſt, or Dedi only in a a Feoffnent, make a But not a- 


good Warranty i in Law, to the Feoffee and his Heirs during the Life of thegainſt 7 
: elr ot tne 


Feoffor. | 
f | Feoffor, for 


the Heir ſhall not be a unto 2 Warranty made by bis Father, unleſs bs bind him and his Heirs | | 
to 1 1 by —_— Words | ia the Dzea, F. N. B. 134. 


3: But the Word Cancel 1 in Fine ot Feoffment, does not . a 


Warranty in Law. 


4. A Warranty in Law may be good in in its Creation, although i it be with- 1 Iaft. 386. 
out Deed ; for if a Man by his laſt Will and I eltament devites Lands to 


another Man for Lite, or in Tail, rendering Rent; z to this Eſtate there 


is a Warranty in Law annexed. | 
5. And although there be an expreſs Warranty in the De -ed,.yet this does 1 Inft, 384. 
not take away implied Warranty of the Law. 
6 Every Partition and Exchange implies in it, and! has annexed to it, a Sp 102, 
| 384 
7. If one makes a Gift in Tail, or Leaſe for Life of Land by Deed or 1 Inſt 334. 
without Deed, reſerving a Rent, or of a Rent- Service by Deed; in theſe The Aſſignee 


Caſes there is annexed an implied Waren againſt the Donor or Leſſor, likewiſe of 
| Leiſee for 
his Heirs and Aſſigns. | 33 


uke the Benefit of this Warranty in Law. 


8. So 


_ Or WARRANTY. 
1 loſt. 384. 3. So when Dower is aſſigned to a Woman, there is a Warranty i in Law 


included, which is that the "Tenant in Dower being impleaded, ſhall vouch 
and recover in Value a third Part of the two Parts whereof the is dowable. 


Id. Ibid. 9. And this Warranty in Law is of the Nature of a lineal Warranty, and 
ſhall bind as a lineal Warranty only, for it never bars any collateral Title. - 
Id. Ibid, 10. And hence it is, that this Warranty and Aﬀets in ſome Caſes is à 


good Bar; as if a Tenant in Tail exchanges for other Lands which are de. 
icended to the Iſſue, and he has accepted of them, or if not, that other 
Lands ate deſcended to hiin. 


Id. Ibid, 11, But if Tenant in Tail of Leads indians i in Tail, or Leaſe for 


Life, readering Rent, and dies ; ; this is no Bar. 


12. And yet if other Aſſets | in Fee-vimple deſcend, this s Warranty | in 
Law and Aſſets is a _ Bar. 


88 — 


1 


(F) ot the Nature of lineal etarranty, and 


how far it Hall bind. 


Lit. ſec. 703.1. | A 1 is called Lineal, when if no Deed with 8 had 


been made by the Father, then the Right of the Tenements ſhould 
deſcend to the Heir, and the Heir ſhould convey the Deſcent from his 
Father, Ce. 


I Inft. 350. 2. And it is added by Lord Coke, that it is called a lineal Warranty, TY 


becauſe it muſt deſcend upon the lineal Heir ; for be the Heir Lineal or 

Collateral, if by Poſſibility he might claim the Land from him that made 

the Warranty, it is Lineal, having Regard to the Warranty and Title of 
the Land. 

Lit. ſec. 703. 3. As where a Man higed of Lands in Fee, 5 a Feoffment by his 

4 Deed to another, and binds himſelf and his Heirs to Warranty, and hath 

Iſſue and dies, and the W en deſcends to his Ifue, this is a linea! 

| Warranty. 

Lit. ſec. 706. So if there be a Grandfather, Father and Son, and the bn der be 
x loft, 371. aiſiized, and the Father releaſes to the Diſſeizor being in Poſſeſſion with 


Warranty, Cc. and dies, and after the Grandfather dies; this is a lineal 


Warranty to the Son ; and although in this Caſe the Warranty deſcends 
before the Right, yet it is a good Bar. 


Lit. ſec. 707. 5, Likewiſe if there be two Brothers, and the Father is diſſe1zed, and the 


eldeſt Brother releaſes with Warranty, and dies without Iſſue, and after 
the Father dies, and the Warranty deſcends to the younger Son; this is 


a lineal Warranty to him, for though the eldeſt Son died in the Life - time 
of the Father, yet he might poſſibly have conveyed the Title to his youn- 


| ger Brother, if no ſuch Warranty had been. 
Termes de 6. And in every Caſe where one demands an Eftate-Tail, if any Anceſtor 


lz Ley Tit. of the Iſſue in Tail, whether he had Poſſeſſion of the Land or not, has 


Garranty. made a Warranty, and if the Iſſue, that was to bring a Writ in Firmedon, 


may or might by Poſſibility, have conveyed to himlelfa Title by Force 


of the Gift by him that made the Warranty ; this is a lineal Warranty, 


whereby the Iſſue in Tail ſhall not be barred, except he have Aſſets to 
him deſcended in Fee-Simple, 


7. As if a Man he ſeized of Land of an Eftate-Tail to him and his Heirs | 


of his Body begotten, and makes a 'Feoffment of it, and binds him and 
his Heirs to warrant it, and has Iſſue, and dies; this Warranty deſcending 
upon the Iſſue is a lineal Warrarty, 


Lit. ſec. 719. 8. And if Lands be given to one and the Heirs Male of his Body, and for 


want of ſuch [fue to the Heirs Female of his Body, and the Donee 
makes 


of 2 Seignory of Homage and Fealty, But an Advowlon is Aﬀets. Id. Ibid, 


Or WE AR R ,¾? NET 11 441 
makes a Feoffment with Warranty, and has Iſſue a Son and a Daughter, 
and dies ; this Warranty 1s lineal to the Son, and if the Son dies without 
Ifue Male, it is a lineal Warranty from the Father to the Daughter, _ 

But if the Brother in his Life-time releaſes to the Diſcontinuee, c. Id. Ibid. 
with Warranty, Cc. and after dies without Iſſue; this is a collateral „ 
ranty to the Daughter. | | —_—_ | he phe 
| . | Es BE | convey to 
her the Right which ſhe hath by Force of the Remainder by any Means of Deſcent by her Brother, for 
that the Brother is collateral to the Title of his Siſter, and therefore his Warranty is collateral. Id. Ibid, 


' 10. If Lands be given to the Huſband and Wife and the Heirs of their Lit. 714- 
two Bodies engendered, and they have Iſſue a Son, and the Huſband dif- The Son 
2 | . : VA7* © a ſhall not be 
continues, and dies, and after the Wife releaſes with Warranty, and dies; barred in 
this is a lineal Warranty to the Son. | this Cie 
| | 5 unleſs he 
hath Aſſets by Deſcent in Fee · Simple by the Mother, becauſe their Iſſue ought to convey their Right 
25 Heirs to Father and Mother of their two Bodies begotten, per For mam Doni, and therefore the Ware 


E ranty of the Father and the Warranty of the Mother are but lineal Warranties to the Heirs. [d. Ibid. 


11. And if Lands be given to a Man and Woman unmarried, and the 1 laſt. 375. 
Heirs of their two Bodies, and they intermarry, and are difſeized, and the Becauſe _ 
Huſband releaſes with Warranty, and dies, and after the Wife dies; this vey his 


is a lineal Warranty to the Iſſue for the Whole. Right as 
| Heir to his 


Father and Mother of their two Bodies engendered, and therefore it is collateral for no Part. Id. Ibid. 


12. And if a Father gives Land to his eldeſt Son and the Heirs Male of Lit. 718. 
his Body, c. the Remainder to the ſecond Son, Fc. if the eldeſt Son 
aliens in Fee with Warranty, c. and has Iſſue Female, and dies without 
Iſſue Male; this is a lineal Warranty to the ſecond. | 
13. It is a Rule as to the lineal Warranties, that they bar the Right to a Lit. c. 711. 
Fee-Simple without Aſſets, for he that demandeth Fee Simple by any of 
his Anceſtors, ſhall be barred by Warranty lineal which deſcendeth upon 


him, unleſs he be reſtrained by ſome Statute. "7 
14. But it doth not bar the Right of an Eſtate-Tail, unleſs the Heir Lit. c. 512. 


hath Aſſets by Deſcent in Fee-Simple, by the ſame Anceſtor that made the 


Warranty, | : 
15. Yet if the Iſſue in Tail aliens the Aſſets deſcended, and dies, the i Inſt. 393. 
Hue of that Iſſue is not barred by this Warranty and Aﬀets : But if the 
Hue to whom the Warranty and Aﬀets deſcended, had brought a Forme- 
don, and by Judgment had been barred by reaſon of the Warranty and 
Aſſets: In that Caſe, though he aliens the Aſſets, yet the Eſtate-Tail is 
barred for ever. . | | 
16. But for the more clear Underſtanding what Aſſets are requiſite to bat 


the Right of an Entail, it will be proper to conſider, | 


1 — — 1 


(6) That ſhall be deemed ſufficient Allets to make 
Ea a lineal TUarranty a Bar. 5 


1. TE Aſſets requiſite to make a lineal Warranty a Bar, muſt have ing. 374 b. 
1 fix Qualities, Firit, they muſt be Aſſets (that is) of equal Value, A Seignory 

5 | 1 | | | | | in Frankaj- 

moigne is no Aſlets, becauſe it is not valuable, and therefore not to be extended; and fo it ſeemeth 


OF 


JJ. AMDSE 
or more, at the Time of the Deſcent, Secondly, they muſt be of Deſcent, 
if not by Purchaſe or Gift. Thirdly, they muſt be Aſſets in Fee- Simple, 
and not in Tail, or for another Man's Life. Fourthly, they muſt deſcend 
to him as Heir to the ſame Anceſtor that made the Warranty. Fifthly, 
they muſt be of Lands or Tenements, or Rents or Services valuable, or 

other Profits iſſuing out of Lands or Tenements, and not perſonal Inheri- 
tances, or Annuities, and the like. Sixthly, It muſt be in State or In- 
tereſt, and not in Uſe or Right of Actions, or Right of Entry; for they 
are no Aſſets until they be brought into Poſſeſſion. But if a Rent in Fee. 
Simple iſſuing out of Land of the Heir deſcend unto him, whereby it is 
extinQ, yet this is Aﬀets ; and to this Purpoſe, hath in Judgment of Law 
. ͤĩ ˙ oc | h | 


442 


»*»*ü( — 
2 » 


(8) Df the Nature of a collateral Warranty at 
Common Law, and how far it barred. | 


Terms de la Il. HE R EVER the Heir cannot by any Poſſibility convey to him · 
Ley Tit. ſelf a Title by Force of his Gift that made the Warranty, then 
Garranty. that is a collateral Warranty, and thereby the Right of the Heir ſhall be 
barred without any Aſſcts. | | | „„ = 
Lit. ſec.yog. 2. As if Tenant in Tail diſcontinue the Tail, and hath Ifſue and dieth, and 
The Reaſon the Uncle of the Iſſue releaſe to the Diſcontinuee with Warranty, Ec. and 
that the edieth without Iſſue, this is a collateral Warranty to the Iſſue in Tail, be- 
r cauſe the Warranty deſcendeth upon the Iſſue who cannot convey himſelf 
having no to the Entail by Means of his Uncle, | 2 


Right to the - | | | 
Land entailed, ſhall bar the Iſſue in Tail is, for that the Law preſumeth that the Uncle would not un- 


naturally diſinherit his lawful Heir, being of his own Blood, of that Right which the Uncle never had, 
but came to the Heir by another Mean, unleſs he left him greater Advancement. 1 Inſt. 373. a. 


Lit. ſec. 70). 3. If there be Father and two Sons, and the Father is diſſeiſed, and the 
| younger Son releaſes with Warranty to the Diſſeiſor, and dies without 
Iſſue, this is a collateral Warranty to the eldeſt Son, becauſe that of ſuch 
Land as was the Father's, the Elder can by no Poſſibility convey to him 
the 'Titie by Means of the younger Son. | a 
it foe. 04. 4. Likewiſe if there be Father and Son, and the Son purchaſe Lands in 
The Reaſon Fee, and the Father of this diſſeiſeth the Son, and alieneth to another in 
is, for that Fee by Deed, and by the ſame Deed bind him and his Heirs to War- 
if no ſuch ranty, Ac. and the Father dieth, the Son is barred by this Warranty which 
on with ig 3 collateral Warranty, though it deſcendeth lineally from the Father to 
ranty * N ; | . = - 
had been the Son. OO © 


made, the — ENS, | | | 
Son acute in no Manner conyey his Title from his Father to him, inaſmuch as the Father had no Eſ- 
tate in Right to the Land, but was collateral to the Title of the Land, Lit. ſec. 708. 
Lit. ſec. os. 5. Alſo if Tenant in Tail hath Iſſue three Sons, and diſcontinue the Tail 
Bat if the in Fee, and the middle Son releaſe by his Deed to the Diſcontinuee, and 
eldeſt Son bind him and his Heirs to Warranty, and after the Tenant in Tail dieth, 
die without and the middle Son dieth without iſſue, this is a collateral Warranty to 
5 Iſſue, the , 0 . 4* Ha | 4 by : : . 5 , =” 
youngeſt the eldeſt Son, inaſmuch as he can by no Means conyey to him by Force 
Brother may of the Tail, any Deſcent by the middle Brother. 1 
recover, be- 5 | PSY oy | Ps | 
cauſe the Warranty of the middle One is lineal to the Youngeſt, Id. Ibid, 


1 6 N 
? K N A CE NAG 


Or W AR R A N T 
6. Many other Examples might be produced where theſe collateral War- 


ranties at Common Law did bind the Right of Eſtates in Fee-Simple, and 
alſo of Eſtates in Fee Tail. But the Law in.this Reſpect has been greatly 


altered by the following Statutes : And firſt by the Statute of Glouceſter. 


n 


2 


h) Ot the Alterations introduced vy the Statute 
e 5 5 aw. f 


1. DEFORE the Statute of Glouc' all Warranties which deſcended to Lit. ſec. 693. 
them which were Heirs to thoſe who made the Warranties, were | 
Bars to the ſame Heirs to demand' any Lands or Tenements againſt the 
Warranties, except the Warranties which commenced by Diſſeizin. For 
fuch Warranty was no Bar to the Heir, for that the Warranty commenced 
by Wrong, viz. by Diſſeizin. | | 
2. By this Statute of Glouceſter four Things are enacted. | 1 Inſt, 365. 
. iſt. That if a Tenant by the Curteſy alien with Warranty and diet, 


that this ſhall be no Bar to the Heir in a Writ of Mortdanceſtor without 


Aﬀets in Fee-Simple. And if Lands or Tenements deſcend to the Heir 


from the Father, he ſhall be barred, having regard to the Value thereof. 


4. 2d'y, That if the Heir, for want of Aﬀets at that Time deſcended, Id. Ibid. 
doth recover the Lands of his Mother by Force of this AQ, and after- 
wards Aſſets deſcend to the Heir from the Father, then the Tenant ſhall 


recover againſt the Heir the Inheritance of the Mother by a Writ of falſe 


Judgment, which ſhall iſſue out of the Record, to reſummon him that 
ought to warrant, as hath been done in other Caſes, where the Heir being 


vouched cometh into the Court, and pleadeth that he hath nothing by 


Deſcent. | | = | 
5. 3dly. That the Iſſue of the Son ſhall recover by a Writ of Cyſinage, Id. Ibid. 
Aiel, and Beſaiel. | e | | 

6. And laſtly, That the Heir of the Wife after the Death of the Father 


| and Mother, ſhall be barred of his Aion to demand the Heritage of the 


Mother by Writ of Entry, which his Father aliened in the Time of his 


Mother, whereof no Fine was levied in the King's Court. 


7. Likewiſe by the 11th Hen. 7. c. 20. Where a Wife after her Huſ- 
band's Death ſhall alone, or with her ſucceeding Huſband, alien, releaſe, 


confirm or diſcontinue with Warranty, the Land ſhe holdeth in Dower, or 
in Tail, of the Gift of her former Huſband, or any of his Anceſtors, ſuch 


Warranty, Cc. is made void. 
8. And laſtly, by the 4 & 5; Ann. c. 16. All Warranties which ſhall 


be made after the firſt Day of Trinity Term 1705, by any Tenant for Life. 


of any Lands, 'Tenements or Hereditaments, the ſame deſcending or coming 
to any Perſon in Reverſion or Remainder, ſhall be void and of no Effect; 
and likewiſe all collateral Warranties which ſhall be made after the ſaid 
Trinity Term, of any Lands, Tenements or Hereditaments, by any Anceſ- 


ter who has no Eſtate of Inheritance in Poſſeſſion in the ſame, ſhall be void 
againſt his Heir, 


K) TUhat- 


Or WARRANT Y. 


8 Chat ſhall be deemed waarr anties by Dilſeiſin, 
Abatement oꝛ J ntrulion. 


. ARRANTI ES are aig to commence by Diſſeiſin in the fol. 

lowing Caſes, as — 

Lit,ſec.6g8, 2. Where there is F ather and Son, and the Son purchaſeth Land, c. and 

letteth it to the Father, or any other Anceſtor, for Term of Years, or at 

Will, and the Father, 2 thereof by Deed enfeoffeth another in Fee, and 

binds him and his Heirs to Warranty, and the Father dieth, whereby the 

Warranty deſcendeth upon the Son, this Warranty commences by Diſſeiſin. | 

Lit.ſec.698. 3. In the ſame Manner, if Tenant by Elegit, Tenant by Statute Merchant, 

699- _ Statute Staple, Guardian in Chivalry, or Socage, or becauſe of Nature, 

i loft. 367. make a Feoffment in Fee with Warranty ; this Fall not bind the Heir, be- 
cauſe fuch Warranties commence by Diffeifin. 

Lit ſec. 00. 4. Alfo if Father and Son purchaſe Lands to have and to hold to them 

Jointly, Fc. and after the Father alien the whole to another, and bind him 

and his Heirs to Warranty, c. and after the Father dieth, this Warranty, 

as to the Moiety which belongs to the Son, commences by Diſſeiſin. ; 

raft. 360. b. F. But if the Purchaſe were to the Father and the Son, and the Heirs of 

| the Son, and the Father makes a Feoffment to Fee with Warranty, if the 
Son entereth in the Life of the Father, and the Feoffee re-enter, and the 
Father dieth, the Son ſhall have an Aſſize of the whole. If the Son how- 
ever had not entered in the Life of the F ather, then, for the Father's Moiety, 
it had been a Bar to the Son, for that therein he had an Eſtate for Life, and 
therefore the Warranty, as to that Moiety, had been collateral to the Son; 
and as to the Son's Moiety, it would be a Warranty by Diſſeiſin, and fo the 
" Warranty would be defeated in Part and ftand good in Part. 

Id. lbid. 6. If, on the other Hand, the Purchaſe had been to the Father and "FAY 


and the Heirs of the Father, then the Entry of the Son in the Life of the 


Father, in Avoidance of the Warranty, had not availed him, becauſe his 

Father lawfully conveyed away his Moiery. 

Ilnſt. 366.b. 7. If the Father be Tenant for Life, Remainder to the Son in Fee, and 
the Father by Covin and Conſent maketh a Leaſe for Years, to the End 
that the Leſſee ſhall make a Feoffment in Fee to whom the Father ſhall re- 
leaſe with Warranty, and all this is executed accordingly, and the Father 

dieth, this Warranty begins by Diſſeiſin. 

M0. Ibid. . So if one Brother makes a Gift in Tail to another, and the Uncle diſ- 
ſeiſes the Donee, and enfeoffeth another with Warranty, and the Uncle 
dieth, and the Warranty deſcendeth upon the Donor, and then the Donee 

| dieth without Iſſue, this Warranty alſo begins by Diſſeiſin. 
If the Father, the Son, and a third Perſon are Jointenants in Fee, and 

IInſt. 367. . the Father makes a Feoffment in Fee of the whole with Warranty and 

_ me on dieth, and the Son dieth, the Warranty as to the Part of the Son, and ths 

mall not Part of the third Perſon, begins by Diſſeiſin. | 


only avoid 
the Feoffment for his own "ot; but for the Part of the Son, 


1lnft.36g.b. 10. Alſo if a Man who hath no Right, enters into Lands and makes a 
| Feoffment of them with Warranty, this commences by Diſſeiſin. 
1 Inſt. 366, 11. Lord Coke enumerates ſeveral Qualities belonging to Warranties 
367. commencing by Diſſeiſin. | 
12. Firſt, That the Diſſeiſin is generally done immediately to the Heir 
who is bound by the Warranty. 
13. 9 TI” the * and Diſſeiſn are Simul and 14. An p 
14. An 
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14. And yet if a Man commit a Diſſeiſin with Intent to make a Feoff- 8 Rep. 80. 
ment in Fee with Warranty, although he make the Feoffment many Years F''zber- 
aſter the Diſſeiſin, yet being done with that Intent, it ſhall be a Warranty **'*'* Cale- 
commencing by Diſſeiſin. | 
15. The Law is the ſame with reſpe& to Warranties commencing by iInſt. 36.4. 
Abatement or Intruſion, if the Abatement or Intruſion be made with Intent 


to make a Feoffmeat in Fee with Warranty, for theſe alſo commence by 


Wrong- | 5 | 
16. So if a Tenant dieth without Heir, and an Anceſtor of the Lord en- Id. Ibid. 
ter before the Entry of the Lord, and make a Feoffuient in Fee with War- | 

ranty, and dieth, this Warranty ſhall not bind the Lord, becauſe it com- 


menceth by Wrong, being in the Nature of an Abatement, 


* —ẽ— d————_— 


() Df the Etkeſts of a UWlarranty in Deed, 


1. HE Effect of a Warranty in Deed has been partly explained in 
conſidering the Nature of the ſeveral Kinds of Warranty. It may 

be neceſſary however to obſerve that a Warranty in Deed always bars the 
Warrantor himſelf of the Land ſo warranted for ever; ſo that all the preſent 
and future Rights which he hath or may have therein are thereby extinct. 
Therefore, Y = | | 

2. If the Father be diſſeiſed, and the Son in his Life-time releaſe all his f Inſt. 265. 
Right in the Land to the Difſeiſor, and make a Warranty of the Land in a. & b. 
the Deed, and then the Father dies, and Right of the Land deſcends to the 
Son ; in this Caſe, although the Releaſe does not bar the Son, yet the 
Wattanty bars him. + 

3. For the moſt Part likewiſe, it bars the Heirs of him who made the i Ia. 374. 
Warranty, to whom the ſaid Warranty deſcends, to demand the Land againſt b. 384. 
the faid Warranty; for if the Warranty be lineal, it is, as has been ſhewn, 
a Bar of an Eftate in Fee-Simple without any Aſſets, that is, without any 


E other Land deſcended to him in Fee-Simple from the fame Anceſtor that 
made the Warranty: And with Aﬀets it is a Bar of an Eſtate in Tail. 


4. If the Warranty be collateral, it is, with or without Aﬀets, a Bar of 1 Taft. 372, 
an Eſtate in Fee-Simple or Fee-Tail, and all Poſſibility of Right thereunto. 374. b. 
But a collateral Warranty doth not give a Right, but only bindeth the 


Right, fo long as the Warranty continueth; for if it be determined, re- 


moved or defeated, the Right is revived. R_ 

5. But neither the lineal or collateral Warranty can enlarge an Eſtate ; 10 Rep. 97. 
and therefore if the Leſſor by Deed releaſes to his Leſſee for Life, and war- £dwardSey- 
rants the Land to him and his Heir ; this does not make his Eſtate grea * CG; 
neither will it bar Titles of Entry or Action in Caſes of Mortmain, Con- 39 - 35s: . 
ſent to a Raviſher, Mortgage or Dower : And therefore if an Anceſtor of 
the Lord has Title to enter upon an Alienation in Mortmain, and he re- 
leaſes and makes a Feoffment with Warranty, this Warranty will neither 
bar him or his Heir, | . | 

6. As to the Warranty which commences by Diſſeiſin, it does not, as has 
been ſhewn, bar any Eftate with or without Aſſets. | 

7. No Fine or Warranty ſhall bar any Eſtate in Poſſeſſion, Reverſion or iInſt. 358 b. 


| Remainder, which is not deveſted and put to a Right ; for he who has the 


Eſtate or Intereſt in him, cannot be put to his Action, Entry or Claim; 
for he has that already which Entry, Action, or Claim, can give him. 


(M) What 


Oy WARRANTY. 


ay That Uſe may 5 made of a Warranty in 
eed. 


Termes de 1. THERE a lineal or li Wink is a Bar, there if the Party 

Ja Ley Tit. be impleaded by him who made the Warranty, or his Heirs, the 

Oarranty. Party impleaded, who is Tenant of the Land, may plead and ſhew forth 
his Warranty againſt him, and demand Judgment whether contrary to his 
own Warranty, he ſhall be received to demand the Thing warranted ; and 
this in Pleading is called a Rebutter. | 

1 Inſt. 101, 2. But if the Party be impleaded or ſued by another for the Land in an 

393. Action wherein he may vouch, then he to whom the Warranty is made or 
his Heirs may vouch, that is, call in the Warrantor or his Heirs to warrant 
the Land: And this is an Interpleader in the Nature of an Action brought 
by the Warrantor, againſt the Warrantee, wherein he that vouches, who is 
called the Voucher, 1 1s Demandant, and he that 1s vouched, who is called the 
Vouchee, is made Tenant or Defendant to the Action, and the Voucher is 
as it were out of the Suit: And this ſecond "Tenant, the Vouchee is called 
the Tenant by the Warranty: And hereupon a Writ iſſues to the Sheriff 
to ſummon the Vouchee to appear, which Writ is called a Summoneas ad 

Marrantisandum. 

id. Ibid, 3. If the Vouchee appears, he muſt plead to the Voucher: And if he 
ſhews Cauſe why he ſhould not warrant, that muſt be tried; and this 

ſhewing of Cauſe is called a Counterplea to the Voucher. 

Id. this. | 4. But if he pleads in Avoidance of the Warranty, it is called a 8 | 
plea to the Warranty: And if he cannot defend himſelf againſt the War- 
ranty, the Stranger ſhall recover the Land demanded againſt the Voucher, 
and he ſhall recover as much other Land againſt the Vouchee of the Lands 
he has or had at the Time of the Voucher: And this Recovery of other 
Lands is called a Recovery in Value. 

14. Ibid, 5. If the Vouchee at the Time of the Voucher 5 Recovery has no Lands 

deſcended to him to anſwer the Warrantee, but has afterwards Lands fall- 
ing to him by Deſcent from that Anceſtor, then the Voucher may have a 
| Reſummons, and recover the Land which afterwards falls. 

Id. Ibid, 6. But if the Sheriff returns upon the Summons that the Vouchee is fo 
moned, and he nevertheleſs maketh Default, then he ſhall have a Magnum 
Cape ad Valentiam, when if he makes Default again, the Judgment ſhall 
be given againſt the Voucher, and he ſhall recover over the Value againſt 
the Vouchee: And if the Vouchee appears and then makes Default, the 
Voucher ſhall have a Parvum Cape ad Valentiam, and then if he makes De- 
fault, Judgment ſhall be given as before. 

*7: iscalled 7+ But if the Sheriff upon the Summons returns that be has nothing 

Sequarur ſub whereby he may be ſummoned, then, after Writs of Alias and Pluries, a Writ. 

fas Pericule, called Sequatur ſub ſuo Periculo,“ ſhall be awarded; and if the like Return 

vecauſe the be made, the Demandant ſhall have Judgment againſt the firſt. Tenant, but 

2 z he cannot recover in Value againſt the Vouchee, becauſe he was never 

»:ithout any Warned, and it appeareth that he hath nothing 


Recompence | | 
in Valve, unleſs he upon that Writ can bring in the Voichee to warrant the 1260 unto him: 404 if at 
the Sequatur ſub ſus Periculs, the Tenant and the Vouchee make Default, and the Demandant hath 
Judgment azainſl the Tenant, and after brings a Scire Facias to have Execution, the Tenant may have, 
a Warrantia Charte, and if be were impleaded by a Stranger, he may vouch again. But if he had 

udement to recover in Value, he ſhall never have a Warrantia Chartæ, nor vouch again, for by this 
Co to recover in Value, ke hath had the Benefit of the Warroney- | 


8. If the Vouchee had a Warranty from ſome other for the Land, he may 
deraign, that is, maintain the Warranty over, and ſhall recover in Value 
alſo againſt his Vouchee in the ſame W as before. 8 


ele. , id kd 1 | a £ [ on of y'. — 


in which Actions they cannot vouch, then they ſhall have a Writ de War- 


„ re ww WO 2 
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But if the Warrantee to whom the Warranty is made, or his Heirs, F. N. B. 34. 


be impleaded in an Aſſiſe, or in a Writ of Entry in the Nature of an Aſſiſe, If he be im- 
pleaded in 


rantia Chart againſt the Warrantor who made the Warranty, or his in 7 hich he 
Hears. : ' % : = — — 
then he 


ought to vouch to Warranty; and if he will not, he ſhall not afterwards have a Writ of Warrantia 


10. Likewiſe the Warrantee or his Heirs, may at any Time before they Id. Ibid. 


be impleaded for the Land, bring a Warrantia Cbartæ upon the Warranty 


in the Deed againſt the Warrantor or his Heirs, and thereby all the Land 
the Heir of the Warrantor has by Deſcent from the Anceſtor, who made 
the Warranty, at the Time of the Writ brought, ſhall be bound and charged 
with the Warranty into whoſe Hands ſoever it goes afterwards; ſo if the 
Land warranted be after recovered from the Warrantee, he ſhall have fo 
much Land over again of the other Land of the Heir of the Warrantor, or 


of the Warrantor himſelf, if he be living: And although the Warrantee : 


or his Heirs, recover in this Writ, yet upon Occafion he may afterwards 
vouch the Warrantor or his Heirs notwithſtanding, | | 
11. It is to be obſerved moreover, that it is good Policy, if a Man ſuſ- 14 ibid. 


peQ any I hing, to bring this Writ of Warrantia Chartæ betimes, becauſe gu if a Man 


It binds all the Lands of the Warrantor from the Time of the Writ brought, be vouched, 
and not any of his other Land he had before that Time, which are now he ſhall not 
aliened. 85 5 | render in 


| | Value, but 
of the Lands he had at the Time of the Voucher. 


12. But if a Man recover his Warranty by Writ of Warrantia Chartæ, Id. Ibid. 
and hath bounden the Land which the Vouchee had at that Time; yet it 
he be afterwards impleaded for that Land, for which he recovered his War- 


Tanty, he ought to vouch him againſt whom he recovered his Warranty, 
to defend the Land, if he be ſued in any AQtion wherein he may vouch ; 


otherwiſe he ſhall not have Advantage by Recovery of his Warranty in 


the Warrantina Chartæ. | | 


13. And if a Man recover his Warranty in a Warrantia Charte, and af-1q, Ibid. 
terwards is impleaded in an Action in which he cannot vouch, as by Al- 

ſiſe or by a Scire Facias ſued forth upon a Fine, &c. It ſeemeth he ought 

to give Notice to him againſt whom he hath recovered his Warranty of 

ns 3 and to pray him to ſhew him what he ſhall plead to defend 

the Land. | | | 


r * * 8 
— — 


9 N wy 


(NJ) Mho may take 2 of a Tarranty, 


and againſt whom. 
l. A ſuch as are Parties to the Warranty, that is, ſuch as are nam- IInſt. 38 4. b. 
| ed in the Deed, ſhall take Advantage of the Warranty ; as if one 385. 2. | 


warrant Lands to another, his Heirs and Aſſigns; in this Caſe both the 1 


| Heirs and Aſſigns may take Advantage of it, and they may both vouch or Caſe. 


rebut, or have a Warrantia Charte, ſo as they come in in Privity of Eſtate; < 
for otherwiſe the Heirs or Aſſigns cannot vouch, or have a Warrantia 
Chartæ, but yet they may in many Caſes “ rebur. | ES. As in Dif: 
| b ſelſib, Aba te 
ment, Intruſion, Uſurpation or otherwiſe, they ſhall rebut, by Force of the Warranty, as a Thing au 
nexed to the Land, Es. 1 
| | 2. Put 
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1d. lid. 


ö Or WARRANTY; 

2. But herein a Difference is to be obſerved, when in the Caſes aforeſaid, 
he that rebutteth claimeth under the Warranty, and when he that would 
rebut claimeth above the Warranty, for there he ſhall not rebut. 1 

3. Therefore if Lands be given to two Brethren in Fee-Simple, with , 


Warranty to the Eldeſt and his Heirs, and the Eldeſt dieth without Iſſue, 


the Survivor, though he be Heir to him, ſhall neither vouch nor rebut, nor 


have a Warrantia Charte, becauſe his Title to the Land is by Relation 


Id. Ibid. 


Id. Ibid. 


above the Fall of the Warranty, and he cometh not under the Eſtate of 
him to whom Warranty is made, as the Diſſeiſor, &c. doth. _ 
4. If a Man doth warrant Lands to two Men and their Heirs, and the one 


maketh a Feoffment in Fee, yet the other ſhall vouch for his Moiety. 


5. If a Man be enfeoffed with Warranty to him, his Heirs and Aſſigns, 
and he make a Gift in Tail, the Remainder in Fee, and the Donee makes 
a Feoffment in Fee, that Feoffee ſhall not vouch as Aſſignee, becauſe no 
Man ſhall vouch as Aſſignee, but he that cometh in in Privity of Eſtate, 
but he muſt vouch his Feoffor, and he vouch as Aſſignee ; but ſuch an 


 Athgnee may rebut. 


6. So if the Warranty be made to a Man and his Heirs, without this 
Word (Aſigns) yet the Aſſignee, or any Tenant of the Land may rebut, 


Ilaſt. 384.b. 7. If a Man enfeoff A. and B. to have and to hold to them and their Heirs | 


with a Clauſe of Warranty Predidis A. & B. & eorum Heredibus & A,. 
fignatis: In this Caſe if A. dieth, and B. ſurviveth and dieth, and the 


Heir of B. enfeoffeth C. he ſhall vouch as Aſſignee ; and yet he is but the 


Id. Ibid. 


18. Ibid. 


Aſſignee of the Heir of one of them; for in Judgment of Law, the Af- 
ſignee of the Heir is the Aſſignee of the Anceſtor ; and ſo the Aſſignee of 
the Aſſignee ſhall vouch in infinitum, within theſe Words (his Aſſigns). 

8. If a Man enfeoffeth A. to have and to hold to him, his Heirs and 
Aſſigns, and A. enfeoffeth B. and his Heirs, and B. dieth, the Heir of B. 
ſhall vouch as Aſſignee of A. So that Heirs of Aſſignees, and Aſſignees of 
Aſſignees, and Aſſignees of Heirs, are within this Word (Aſſigns). 

9. But thoſe who are not named for the moſt part ſhall not take Advan- 
tage of the Warranty; and therefore if Land be warranted to J. S. without 
the Word (Heits) his Heirs ſhall not vouch, and regularly, if he warrant 
Land to a Man and his Heirs, withour naming Aſſigns, his Aſſignee ſhall 
not vouch. Yet if the Father be enfeoffed with Warranty to him and to 


bis Heirs, and the Father enfeoffeth his eldeſt Son with Warranty, and 


1 Inſt. 384. 
a. & bd - 


dieth, the Law giveth the Son Adyantage of the Warranty made to his 
Father, becauſe by Act of Law the Warranty between the Father and the 
A ĩ˙ e 
10. The Warranty wronght by the Word Dedi, and the Warranty an- 
nexed to an Exchange, Partition, &c. does not extend to Aſſignees. But 
yet in Caſes of Exchange, and of Warranties by the Word Dedi, the Af- 
ſignee ſhall rebut. | | 


lat. 385. b. 1 1. If a Man make a Feoffment in Fee with Warranty to him, his Heirs 


Id. Ibid, 


Id. Ibid, 


and Aſſigns, by Deed, and the Feoffee enfeoffeth another by Parol, the 
ſecond Feoffee ſhall vonch, or have a Warrantia Charte, as Aſſignee, al- 
though he hath no Deed of the Aſſignment, becauſe the Deed compre- 
hending the Warranty, doth extend to the Aſſignees of the Land, and he 
is a ſufhicient Aſſignee, although he hath no Deed. 

12. If a Man make a Feoffment in Fee to A. his Heirs and Aſſigns, and 
A. enfeoffeth B. in Fee, who re-enfeoffeth J. He or his Aſſigns ſhall 
never vouch, for A. cannot be his own Aſſignee. But if B. had enfeoffed 
the Heir of A. he may vouch as Aſſignee; for the Heir of A. may be Al- 
ſignee to A inaſmuch as he claimeth not as Heir. 

13. If one makes a Feoffment to two, their Heirs and Aſſigns, and one 
of them makes a Feoffment in Fee, this Feoffee in this Caſe ſhall not take 
Advantage as Alhignee, | „ | Es 
| 13. But 


5. Wy was. ww cw Oy. exp | 


his own Poſſeſſion. 


o WARRANT WG © oa 
14. But an Aſſignee of Part of the Land ſhall take Advantage of a 1 luſt. 388. a. 


Warranty; as, 


15. If a Man makes 5 Feoffment of two Acres with Warranty to him, 
his Heirs and Aſſigns, and the Feoffee makes a Feoffment of one Acre of it 
to another, in this Caſe the ſecond Feoffee ſhall take Advantage of the 


Warranty as Aſſignee. 


16. Therefore there is a Difference between the whole Eſtate in Part, Id. ibid. 
and Part of the Eſtate in the whole, or in any Part; for if a Man has a 
Warranty to him, his Heirs and Aſſigns, and he makes a Leaſe for Life or 
Gift in Tail; in theſe Caſes the Leſſee or Donee ſhall not take Advantage 
of the Warranty as Aſſignee, becauſe they have not the Eſtate in Fee- 


| Simple, whereunto the Warranty was annexed, but they may vouch the 


Leſſor or Donor, and by this Means take Advantage of the Warranty. 
17. But if a Leaſe for Life be made, the Remainder in Fee, ſuch a Lef Id. Ibid. 
ſee may vouch as Aſſignee, becauſe the whole Eſtate is out of the Leffor, 


and the particular Eſtate and the Remainder do in Judgment of Law, to 


this Purpoſe, make but one Eſtate. | | 

18. If a Man enfeoffs a Woman with Warranty, and they intermarry and 1 1a. 390. 
ate impleaded, and upon Default of the Huſband, the Wife is received, 
in this Caſe ſhe may vouch her Huſband, & jic e converſo, if a Woman 
enfeoffs a Man with Warranty, and they intermarry and are impleaded, 
the Huſband in this Caſe ſhall vouch himſelf and the Wife. 

19. He who comes into Land merely by Act of Law in the Poft, as the; Rep. 6: & 
Lord by Eſcheat or the like, ſhall never take Advantage of a Warranty ;63. Lincoln 
and therefore if Tenant in Dower enfeoffs a Villein with Warranty, and College 
the Lord of the Villein enters; or a Feoffment be to a Baſtard with War-Caſe. 
ranty, and he dies without Iſſue, and the Lord enters by Eſcheat, the Lord 
ſhall never take Advantage of theſe Warranties. | 

20. But it is otherwiſe where a Man comes to the Land by Limitation of id. Ibid. 


vs or by common Recovery, which is the Act of the "o_ for if 


Tenant in Tail being in of another Eſtate, that is, by Diſſeiſin, or Feoffment 


of a Diſſeiſor, ſuffers a common Recovery, and a collateral Anceſtor of 


the Tenant in Tail releaſes with Warranty to the Recoveror, and after the 
Recoveror makes a Feoffment to Uſes, which are executed by the Statute 
of 27 H. 8. and after the coliateral Anceſtor dies; in this Cafe the Terre- 


tenants may take Advantage of the Warranty by Way of Rebutter, al- 
though the Eſtate be transferred in the Poſt. 


21. So if he to whom the Warranty is made ſuffers a common Recovery, Id. Ibid. 
and after the Anceſtor dies; the Recoveror may take Advantage of the 
Warranty by Way of Rebutter; for any Man that has the Poſſeſſion of 


Land, although he has no Deed to ſhew how he got Poſſeſſion of it, or 


how he is Aſhgnee, may rebut the Demandant, and fo bar him, and defend 

22. Therefore Tenant by the Curteſy, Donee in Tail who is in of ano- Id. Ibid. 
ther Eſtate, an Aſſignee by Force of a Warranty made to a Man and his 
Heirs, Feoffee of a Donee in Tail may rebut and bar the Demandant by 
the Warranty. wy 

23. If one enſeoffs another of an Acre of Ground with Warranty, and i Ioft. 376. 
has Iſſue two Sons, and dies ſeized of another Acre of Land of the Nature If he ſhould 


of Borough Engliſh ; in this Caſe, although the Warranty deſcends upon vouch the 


eldeſt Son 


the eldeſt Son only, yet both the Sons may be vouched ; One as Heir to only, he 


the Warranty, the other as Heir to the Land. could not 
| | | have the 


Fruit of his Warranty, that is, a Recovery in Value, and he cannot vouch the youngeſt Son only, 


| becauſe he is not Heir at Common Law, upon whom the Warranty. deſcends. 


7 - 
* 


24. 80 it is alſo of Heirs in Gavelkind, the Eldeſt ſhall be vouched as Id. bid. 


Heir to the Warranty, and the Reſt in Reſpect to the Inheritance. | 
| I EE 20 In 
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Ig. Ibid. 25. In like Manner, the Heir at the Common Law, the Heir of the Part 
of the Mother ſhall be vouched, or the Heir at Common Law may be 
vouched alone at the Election of the Tenant. Eg | 

Id. Ibid. 26. The Heir likewiſe at Common Law ſhall be vouched with the Heir 

| in Borough Engliſh. 55 C 
27. The Baſtard alſo ſhall be vouched with a Mulier. | 
28. If a Man dies ſeiſed of certain Lands in Fee, having Iſſue a Son and 
a Daughter by one Venter, and a Son by another, and the eldeſt Son enters 
and dies, and the Land deſcends to the Siſter ; in this Caſe, the Warranty 
deſcends on the Son, and he may be vouched as Heir, and the Siſter alſo 


may be vouched as Heir to the Land. | 


A oc pf. 20: If two make a Feoffment with Warranty, and one of them dies, 
| * -3, the Survivor ſhall not be charged alone with the Warranty, but the Heir 
ut if they * þ | — | 7 | ; 
are jointly of him that is dead ſhall be charged alſo. | 

bound in an | 
Obligation, the Survivor only ſhall be charged. 


Ibid. ; 


3 Rep. 14. 30. Likewiſe if two are bound to warrant Land and both of them die, 
Sir Wm. the Heirs of both of them ought to be vouched, and ſhall be equally 


r 
Id. Ibid. © 31. If the Heir be vouched in the Award of three ſeveral Perſons, the 


one of them only ſhall not be charged, but they ſhall be charged equally. 
zlaſt.365.b. 32. If a Woman an Heireſs of the Diſſeiſor enfeoffs me with Warranty, 
; and after ſhe is married to the Diſſeiſee; in this Caſe I may take Adyan- 
tage of this Warranty againſt the Diſſeiſee, and rebut him upon it, if he 
| ſues me for the Land. | 8 | : 
Id. Ibid. 33. So if the Huſband and Wife ſue me for the Land of the Wife, and 
| I have a Warranty of a collateral Anceſtor of the Huſband's, which de- 
ſcended to the Huſband; I may make uſe of this to bar the Huſband and 


Wife. 55 


* 


(o) When a Warranty ſhall be ſaid to be de⸗ 
keäated, determined, ſuſpended oz avoided, 


„as ſec. 941.1. HEN a Warranty is made to à Man upon an Eſtate which he 
1 Ioft. 393. then had, if the Eſtate be defeated the Warranty is defeated : - 
. & b. Anda Warranty lineal or collateral may be defeated, determined oravoided - 


in all or in Part, and this is ſometimes by Matter in Law and ſometimes 
; by Matter in Deed. ER By 72 | = 
1d. bid. 2. If an Eſtate Tail, to which a Warranty is annexed, be ſpent, the 
| Warranty is determined: Or if a Man makes a Gift in Tail with War- 
ranty, and the Donee afterwards makes a Feoffment, and dies without 
| | Iſſue, the Warranty is gone. „ | . 
14. Ibid. 3. So if Tenant in Tail diſcontinues the Tail, and the Diſcontinuee be 
diſſeiſed, or makes a Feoffment on Condition, and a collateral Anceſtor of 
the Iſſue releaſes to the Diſſeiſor or Feoffor on Condition, with Warranty, 
and after the Diſcontinuee enters upon the Diſſeiſor, or on the Feoffee, 
tor the Condition broken, in this Caſe the Warranty made by the collateral 
Anceſtor is gone. | 


4. Likewiſe. 
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4. Likewiſe if a Seignory be granted with Warranty, and the Tenancy 1 Inſt. 392. b. 
eſcheat, fo that the Seignory is extinct, conſequently the Warranty, which 
' was annexed to it, is defeated, 

5. If the Father makes a Feoffment to his eldeſt Son, and dieth, and the 1 

Warranty deſcends upon the Son, the Warranty is extinct. But Fg . 


: f hol ny: | ER Father had 
been enfeoffed with Warranty to him and-his Heirs, the Son, as has been ſhewn, might take Ad- 
vantage of the Warranty made to his Father. 


6. If Tenant in Tail makes a Feoffment to his Uncle, and the Uncle af- r 
: . Lit. ſec. 743. 
terwards makes a Feoffment in Fee with Warranty to another, and after Becauſe the 
the Feoffee of the Uncle doth re-enfeoff the Uncle again in Fee, and after Uncle took 
the Uncle enfeoffeth a Stranger in Fee without Warranty, and dieth with- back to him 


. 3 as great an 
out Iſſue, and the Tenant in Tail dieth, the Warranty made to the firſt Ws Crs 


Feoffee is hereby defeated. his firſt Fe- 

| N . 2 ; offee to 
whom the Warranty was made, as the ſame Feoffee had from him; and if the Warranty ſhould ſtand, 
then the Uncle would warrant to himſelf, Which cannot be. | 


7. So if the Uncle makes the Warranty to the Feoffee, his Heirs and 1 Inſt. 390. 
Aſſigns, and takes back an Eſtate in Fee, and after enfeoffs another, yet 
the Warranty is defeated, becauſe he cannot be Aſſignee to himſelf. 
8. But if one makes a Feoffment with Warranty to the Feoffee, his Id. Ibid. 
Heirs and Aſſigns, and the Feoffee reinfeoffs the Feoffor and his Wife, or 
the Feoffor and a Stranger; in theſe Caſes the Warranty is not defeated, 
but continues ſtilil. | k 
9. So if two make a Feoffinent with Warranty to one, his Heirs and Aſ- Id. Ibid;' 
ſigns, and the Feoffee reinfeoffs one of the Feoffors; in this Caſe the War- 
ranty 1s not gone. | 5 | - 
10' And if in the firſt Caſe before put by Littleton, ſec. 743. the Feoffee Lit.ſec. 744. 
makes an Eſtate to his Uncle in Tail or for Life, ſaving the Reverſion, or ! laſt. 390. 
a Releaſe for Life, the Remainder over, Ic. in this Caſe the Warranty 1 


is only ſuſpended. | | where the 
7, TAR; 5 | | Uncle hath 
as great Eſtate in the Land of the Feoffee to whom the Warranty was made, as the Feoffee hath 


11. Alſo if the Uncle after ſuch Feoffment with Warranty, or Releaſe Lit. ſcc.745. 
with Warranty, be attainted or outlawed of Felony ; hereby the Warranty! lat. 391. 
is gone ; and although he afterwards obtains his Pardon, yet the Warranty 
is not revived. | 1 | 

12. Alſo if Tenant in Tail be diſſeiſed, and after make a Releaſe to the Lit. ſec.746, 
Difſeifor with Warranty in Fee, and after the Tenant in Tail is attaint 1 
outlawed of Felony, and hath Iſſue and dieth, in this Caſe the Iſſue in Tail! . 391. 
may enter upon the Diſſeiſor; for nothing makes a Diſcontinuance in this 
Caſe but the Warranty, and the Warranty cannot deſcend to the Iſſue in 
Tail, becauſe the Blood is corrupt between him that made the Warranty 

and the Iſſue: And if Tenant in Tail thould obtain his Pardon, the War- 

ranty, as has been ſaid, would not revive. _—_ | 

13. But if Tenant in Tail at the Time of his Attainder had no Ifſue, and i laſt. 392. a. 
aſter the obtaining of his Pardon had Iſſue, that Iſſue would be bound by 
the Warranty. 5 | . 

14. If a Partition be made by Judgment upon a Writ of Partitione faci-6 Rep. 12. 
enda, by Force of the Statute of 31 H. 8. this does not defeat the War- --- va | 
lanty, becauſe by Writ they are compellable by the Statute to make Par- 

_ tifion. - | i 

15. But if a Feoffnent with Warranty be made to two or more, and they 1d. Idid. 
being Jointegants afterwards, by Deed make Partition; by this the War- 
- Tanty is determined; for though they were compellable by Writ to mike 

Vol. V. | | Gp | Partition, 
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Partition, yet ſince they have not purſued the Statute by making Partition 
| by Writ, the Warranty is gone. 5 

14. lþid. 16. So if there be two Jointenants, and one of them diſſeizes the Other, 

and he that is diſſeized recovers in an Aſſize, and has Judgment to hold in 

Severalty ; hereby the Warranty is determined. | | 
1 Inſt.392.b, 17. As Warranties may be defeated and extinguiſhed by Matter in Law, 
ſ fo likewiſe they may be diſcharged or defeated by Matter in Deed: And 
this in three ſeveral Ways. For— _ | 5 | Fr Re 

Lit.ſec.748. 18. If the Party that has the Warranty, or the Eſtate to which the War- 

_ _  ranty is annexed, releaſes to him that is bound to warrant all Warranties, 
or all Covenants real, or all Demands; by either of theſe Releaſes the 
Warranty is gone. 3 | - | 

1 Inſt. 385. 19. If one enfeoffs three with Warranty to them and their Heirs, and one 
| of them releaſes to one of the other two; hereby the Warranty is gone 
for that Part. But if one of them releaſes to the other two; in this Caſe 
| the Warranty is not gone but continues, and they may vouch upon it. 
1 Inſt. 390. 20. If Tenant in Tail enfeoffs his Uncle, who enfeoffs another in Fee 
with Warranty, and the Feoffee releaſes the Warranty to his Uncle; 

thereby the Warranty is extint, = LE | 

Id. Ibid. © 21. But if a Gift in Tail be made with Warranty, in this Caſe a Re. 

— leaſe made by the Tenant in Tail of the Warranty will not extinguiſh 
it, 5 | 5 | 

1 Inſt. 303. 22. If two make a Feoffment in Fee, and warrant his Land to the Feof- 
fee and his Heirs, and the Feoffee releaſes the Warranty ro one of the 
Feoffors ; this does not determine the Warranty of the other as to the 

Md-oiety. | | | 5 | | 

ue (REES | 3155 if one enfeoffs two with Warranty, and one of them releaſes the 
Warranty; this does not extinguiſh the Warranty for the other Moiety, 
but it continues ſtill. „ Mts . 

1 Inſt. 385. 24. If one doth warrant Land to two Men and their Heirs, and one of 
1 them makes a Feoffment in Fee ; hereby the Warranty is not determined, 
but the other may vouch for his Motety. _ | . 
25. As Warranties may be defeated in the whole, ſo they may be de- 
| feated as to Part of the Benefit that may be taken of the ſame ; as, 

4 Inſt.393.2, 26. He who has a Warranty may make a Defeaſance not to take any Be- 
nefit by Way of Voucher: In the like Manner that he ſhall take no Ad- 
vantage by way of Warrantia Charte, or by way of Rebutte. 

1 Iuſt. 390. 27. If the Parties, between whom the Warranty is, intermarry, hereby 
the Warranty is ſuſpended during the Coverture in fome Caſes. 

Id. Ibid, 28. If Tenant in Tail makes a Feoffinent in Fee with Warranty, and 

diſſeizes the Diſcontinuee, and dies ſeized ; this ſuſpends the War- 
ranty. | | | | 
<< In ſome ſpecial Caſes there ſhall be no Recoveries in Value upon one 
Warranty; as, = | | 5 | | 
t Inſt.393.2. 30. If a Diſſeiſor gives Lands to the Huſband and Wife, and to the 
' Heirs of the Huſband, the Huſband aliens in Fee with Warranty, and dies, 
the Wife brings a Cui in Vita, The Tenant vouches and recovers in Va- 
lue, if after the Death of the Wife the Diſſeiſee brings a Præcipe againſt 
the Alienee, he ſhall vouch and recover in Value again. 


hes 


1d. Ibid. 31. So it is where the Wife brings a Writ of Dower againſt the Alienee, 
he ſhall recover in Value again upon the ſame Warrant x. 
Id. Ibid, 32. Anditis in the fame Manner if a Man be ſeized of a Rent by 2 


Defeaſible Title, and releaſes to the Tenant of the Land all his Right 
in the Land, and warrants the Land to him and his Heirs ; if he be 
impleaded for the Rent, he ſhall vouch and recover in Value for the 

TY | un Rent; 
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Rent; and if he be impleaded for the Land, he ſhall vouch and recover in 
Value again for the Land. . 5 | 
33. But in theſe and the like Caſes, the Reaſon is in Reſpect of the ſe- Id. Ib. 
veral Eſtates recovered, but for one and the ſame Eſtate he ſhall never re- 
cover but once in Value; and though the Land recovered in Value be 
evicted, yet he ſhall never take Benefit of the Warranty after. 
34. A Warranty alſo may loſe its Force by taking Benefit or making Uſe Id. Ibid: 

thereof; for after a Man has once taken Advantage thereof in ſome Caſes, 
he can make no further Uſe of it. | 

35. If in a Præcipe the Tenant vouches, and at the Sequatur ſub = Peri- Id. Ibid, 
culo, the Tenant and the Vouchee make Default, whereupon the Demand- 
ant has Judgment againſt the "Tenant ; and afterwards the Demandant 
brings a Scire Facras againſt the Tenant to have Execution; in this Caſe 
the Tenant may have a Warrantia Chartæ. 

36. And it in that Caſe a Stranger had brought a Præcipe againſt the Te- Id. Ibid. 
nant, the Warranty lott not its Force ; but if the Tenant had Judgment to 
recover in Value againtt the Vouchee ; he ſhould not vouch again by rea- 
fon of that Warranty, becauſe he had taken Advantage of the Warranty. 


(P) Pow Warranties ſhall be expounded. 


1. TT is a Principle of Law that all Warranties in general are to be fa- 

| vourably conftrued, becauſe they are part of Mens Aſſurances. WE: 
2. It is to be obſerved likewiſe, that in ſome Caſes Warranties in Law are 4 Rep. 81. 
not taken away by expreſs Warranties ; as if a Man leaſeth for Life, and Noke'sCaſe: 
farther bindeth himſelf and his Heirs to Warranty, here the expreſs War- 
ranty doth not take away the Warranty in Law, for if he in Reverſion 
granteth over his Reverſion, and the Leſſee attorneth, and afterwards Is 
impleaded, he may vouch the Grantee by the Warranty in Law, or he may 
vouch the Leffor by the expreſs Warranty. = | 

3. So likewiſe if a Man makes a Feoffment in Fee by the Word Dedi, Id. Ibid. 
with an expreſs Warranty in the Deed, he may uſe the one or the other at! Iaſt. 384.4. 
his Election: And the Warranty wrought by this Word Dedi is a Special 
Warranty, ard extendeth to the Heirs of the Feoffee during the Life of 
the Donor only. But upon an Exchange, the Warranty extendeth reci- 
procally to the Heirs, and againſt the Heirs of both Parties; though the 
Aſſignee ſhall not vouch by Force of ſuch Warranties. 

4. A Partition impliesa Warranty in Law. | Id. Ibid, 

5. So if a Man make a Gift in Tail or a Leaſe for Life of Land by Deed lnſt. 384. b. 
or without Deed, reſerving a Rent, or of a Rent-Service by Deed, this is 
a Warranty in Law; and the Donee or Leſſee being impleaded ſhall vouch 
and recover in Value : And this Warranty in Law extendeth not only 
againſt the Donor or: Leſſor and his Heirs, but alſo againſt his Aſſignees 
of the Reverſion ; and fo likewiſe the Aſſignee of Leſſee for Life ſhall 
take the Benefit of this Warranty in Law. 

6. When Dower is aſſigned, there is a Warranty in Law included, that Id. Ibid. 
the Tenant in Dower being impleaded, ſhall vouch and recover in Value a 
third Part of the two Parts whereof ſhe is dowable. | | 

7. If a Man of a full Age and an Infant make a Feoffment in Fee with ! Iaſt. 367. b. 


Warranty, this Warranty is not void in Part and good in Part; but it 


is good for the whole againſt the Man of full Age, and void againſt 
the Infant; for although the Feoffment of an Infant paſſing by 2 
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of Seiſin be voidable, yet his Warranty, which taketh effect only by Deed, 
is merely void. „ ä x | 

1 Tnft.386.2, 8. If a Man make a Feoffment in Fee, and bind his Heirs to Warranty, 

* this is void, becauſe the Anceſtor himſelf was not bound: Alſo if a Man 
bind himſelf to Warranty, and not his Heirs, the Heirs are not bound, 


Id. Ibid. - 9. But a Warranty in Law may bind the Heir, although it never bound 
the Anceſtor. | 
1 Rep. 1. 10. If a Man for him and his Heirs do warrant Lands unto another and 


Lord Buck- his Heirs, this is a general Warranty, becauſe it is not reſtrained to any 

hurlt's Caſe. Perſon certain. | 5 

1 Inſt. 38 8.b. 11. A Warranty regularly doth extend to all Things iſſuing out of the 

| Land ; that is to ſay, to warrant the Land in ſuch Plight and Manner, as 
it was at in the Hand of the Feoffor, at the Time of the Feoffment with 
Warranty, and the Feoffee ſhall vouch, as of Lands diſcharged of the 
Rent, c. at the Time of the Feoffment made. | 


Id. Ibid. & 12. If a Woman that hath a Rent-Charge in Fee, intermartieth with the 


389.% Tenant of the Land, anda Stranger releaſeth to the Tenant of the Land 
with Warranty, he ſhall not take Advantage of this Warranty, either by 
Voucher or Warrantia Chartæ, for the Wife, if the Huſband die, or the 
Heir of the Wife, living the Huſband, cannot have an Action for the 
Rent upon a Title before the Warranty made ; for if the Heir of the Wite 
bring an Aſſize of Mortdanceſtor, this Action is grounded after the War- 
ranty, whereunto, as has been ſaid, the Warranty ſhall not extend. 
i Inſt.389.2. 13. So it is if the Grantee of the Rent grant it to the Tenant of the 
| Land upon Condition, which maketh a Feoffment of the Land with War- 
ranty, this Warranty cannot extend to the Rent; albeit the Feoffment was 
made of the Land diſcharged of the Rent, for if the Condition be broken, 
and the Grantor be intitled to an Action, this muſt of Neceſſity be ground- 
ed after the Warranty made. NE 1 


| Id, Ibid, 14. Butin the Caſe aforeſaid, when the Woman Grantee of the Rent mar- 


rieth with the Tenant, and the Tenant maketh a Feoffment in Fee with 
Warranty, and dieth ; in a Cui in vita brought by the Wife (as in Law 
ſhe may) the Feoffee ſhall vouch as of Lands diſcharged at the Time ot 
the Warranty made, for that her Title is Paramount; fo if a Tenant in 
Taibof a Rent-Charge purchaſe the Land, and make a Feoffment with 
. if the Iſſue bring a Formedon of the Rent, the Tenant ſhall 
vouch. 5 | | 


Or 


Or 


Lands, &c. by Tenants, to the Damage of the Heir, or of 
him in Reverſion or Remainder : Whereupon the Writ or Ac- 
tion of Waſte is brought for the Recovery of the Thing waſted, and 


W AST E is the Committing any Spoil or Deſtruction in Houſes, 


Damages for the Waſte done. 


In order to ſtate the Law Ste to this Head, we will conſider i it under 
the following Diviſions. 


(A) Tn what Subjeits TUaſte may be comme 
(B) Ok the ſeveral Kinds of TUafte. 


| (c)cahar acts hall bedeemed Waſte, —And herein, 


1. What ſhall be deemed Waſte in Lands. 
2. What ſhall be deemed Waſte in Trees and Woods. 


3. What ſhall be deemed Waſte in digging for Gravel, 


Mines, &'c. 
4. What ſhall be deemed Waite in Gardens, Orchards, 


Fiſh-Ponds, Dove-Houſes, Parks, c. 
. What ſhall be deemed Waſte with reſpect to Houſes, 


ec. —And herein, 


Of what Things annexed to the Freehold, 
Waſte may be committed. 


c) Clhat ſhall be deemed Waſte with reſpett to 


eccleſiaſtical Perſons, 
(E) That (laſte ſhall be deemed ercuſable. 


(e) Uhat Waſte ſhall be juſtifiable, by Beaſon 


of the Intereſt of the Party. 
(G) Tho may bꝛing an Action of TUaſte, 


(1) Againſt whom the Action of Caſte may be 


ought. —Þerein, 
1. Againſt whom it may be brought for Waſte done 


by a Stranger. 
2. Ilow far it lies againſt Executors, SC: 


| Hat what Time an AttionofTUaſte ſhall be bꝛought. 


(K) Of the Pꝛoceſs and Pꝛoceedings in Actions of 


Taſte. —4 nd herein, 
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1. In what Caſes the Action ſhallbe brought in the Tere, 
2. In what Caſes it ſhall be brought in the Tenuir. 


(L) Df the Pleadings in Actions of Taſte, 
(Mu) Df the Judgment in Attions of Maſte, and 
What hall be recovered thereby. 1 
(NJ) In what Caſes in general Maſte may be ref: 

trained by Jnjunttion in Eguitp.— And herein, 
How far it may be reſtrained in Equity, notwithſtand. 
ing the Words without Impeachment of Waſte be 
contained in the Leaſe, cc. 
(O) That Relief map be given in Equity in Caſes 
eue, „ e 


3 


* 


(A) In what Subjects in general Waſte may be 
5 committed, e 


1. HE Statute 5 2 H. 3. 6. 23. . 2. Enacts, that Farmers *, during 
their Terms, ſhall nat make F Maſte, Sale, nor Exile of Houſe, 


provideth Wood; and Men. 


Remedy for | | t „ 2 | | 

Waſte done by Leſſee for Life, or Leſſee for Years, and it is the firſt Statute that gave Remedy in 
thoſe Caſes : For the Rule of the Regiſter is, that there are five Manner of Writs for Waſte, vis. 
two at the Common Law, as for Waſte done by Tenant in Dower, or by the Guardian; and three by 


| Statute or ſpecial Law, as againſt Tenant for Lite, Tenant for Years, and Tenant by the Curtely. 


2 Inſt. 145. | | 

This . is a penal Law, and yet becauſe it is a remedial Law it has been interpreted by Equi- 
ty. Arg. 10 Mod. 281. in Cale of Hammond v. Webb. | 

* Here Farmers do comprehend all ſuch as hold by Leaſe for Life or I.ives, or for Years, by Decd 
or without Deed, 2 Inſt. 145. ——lIt has been reſolved likewiſe that it ſhould extend to Strangeis. 
A xg. 10. Mod. 28 1. in Caſe of Hammond v. Webb. | 

Altho' the Regitter lays /ciend” that per Statutum de Marlebridge, cap. 23. data fuit guædam pro- 
bibitio vaſti verſus tenentem annorum, Which is true; yet ite Statute extends to Farmers for Life alſo, 
but this Act extended not to Tenant by the Curtely, for he is not a Farmer, but if a Leaſe be nde 


for Life or Years, he is a Farmer though no Rent be reſerved. 2 laſt 143. | 


I By theſe Words they are prohibited to ſuffer Waſte, for it has been reſolved that this Act extends 


to Waſte omittendo, though. the Word is faci/ant, which literally imports ative Waſte, Arg. 10 
Mod. 281. in Caſe of Hammond v. Webb, | | ; | 


** Houſes, 2. Nor of any Thing * belonging to the Tenements that they have to farm. 
Woods, and | | | | : | 


Men were before particularly named, and theſe Words do comprehend Lands and Meadows belonging 
to the Farm. 2 inſt. 145. | | : 328 | 

Alſo theſe general Words have a further Signification, and therefore if there had been a Farmer 
for Life, or Years of a Manor, and a Teaancy had eſcheated, this Tenancy ſo eſcheated did belong 
to the Tenements that he held in Farm, and there'ore this extended to it; and the Leſſor ſhall bare 
a Writ generally, and ſuppote a Leaſe made of the Lands eſcheated by the Leſſor, and maintain it 


| by the ſpecial Matter, 2 Inſt. 146. 3 


*Thi:Grant 3. Unleſs they have ſpecial Licence * by Writing of Covenant, mention 


'ou7ht to be ing that they may do . 


by Deed, for 5 5 | - N 
all Waſte tends to the Diſinheritance of the Leſſor, and therefore no Man can Claim to be diſ- 


puniſhable of Waſte without Deed. 2 Inſt, 146. 


Likewiſe this ſpecial Grant is intended o be Ab/que impetitioni vaſti, without Impeachment of 


Waile. 2 Inſt, 146. z 
5 53. Whic 


» 


down or 1 Houſes, or cutting down Timber-Trees : Negligent 


Cc. The Houſe falls, and A. brought Debt, and it was adjudged that it 


Walſh inclined that Leſſor might re-enter, becauſe ſuch Waſte is puniſhable Comment 


= | | 


1. II has been laid down as a general Principle, that the Law will not al- Het. 38. 


the greater Profit of the Leſſor. Thus 


let for 200 J. a Year, is Waſte ; becauſe of the Alteration of the Nature Rh 2 


ö Or W A S TK. l 
53. Which Thing if they do, and thereof be convict, they ſball yield full And this 


Damage, and ſball be puniſhed by Amerciament grievouſly. mult be un- 
5 | : | ; derſtood in 
ſuch a Prohibition of Waſte upon this Statute as lay againſt a Tenant in Dower at the EEE Law, 


and ſingle Damages were given by this Statute againit Leſſee for Life, and Leſſee for Years. 2 
laſt. 146. 


54 But Waſte may be committed not only in Houſes and Lands, but! llt. 33. 4, 
in Gardens, Orchards, Timber-Trees, Dove-Houſes, Warrens, Parks, 
Fiſh-Ponds, and other Subjects of Property, as will be ſhewn. | 


(B) Df the ſeveral Kinds of Waſte, 


15 HERE are two Kinds of Waſte, vis. voluntary or actual, and me- 1 laſt. 83. 4. 
gligent or permiſſive. Voluntary Waſte may be done by pulling 


Waſte may be by ſuffering Houſes to be uncovered, whereby the Spars or 
Rafters, Planches or other Timber of the Houſe are Rotten. 
2. Where A. leaſed a Houſe which was ruinous at the Time of the De-Dy.38.pl.35. 


mite ; the Leſſee obliged himſelf not to do or ſuffer any voluntary Waſte, — 92. 
over v. 

| 3 6 | Pipe, and a 

lies: For it is Waſte, though the Leſſee may excuſe himſelf upon thep;ge;ence 

ſpecial Matter. | | | was taken 

a | ; between an Action of Waſte, and Debt on an Obligation. 
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3- So where A. leaſed a Houſe and Land for Years by Indenture, in Dy. 884. pf. 
which was a Clauſe, that if the Leſſee happens to do any Waſte, the Leſſor . Drs Fn - 
may re-enter. The Leſſee ſuffered the Houſe to fall for want of covering and fe is Lord 


repairing. Though the Words were (to do any Waſte) yet Dyer and Coke in his 


* * 


222 9 
1 


2 
A 


by the Statute of Glouceſter, and the Words (any Waſte) is general and on the Sta- 
ind inds of N i” . tute of 
indifferent to either of the two Kinds of Hate, viz. voluntary or negligent, Marlebridge, 


&c. | where he 
: _ ſays —That 


to do or make Waſte, in legal Underſtanding, includes negligent as well as voluntary Waſte. 2 Inſt. 
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(Cc) What Aits ſhall be deemed Taſte, 


low that to be Waſte, which is not any Way prejudicial to the Inhe- Barret . 
ritance: Nevertheleſs—— Barret. 
2. It has been held, that a Leſſee or Tenant cannot change the Nature 
of the Thing demiſed: Though, in ſome Caſes, the Alteration may be for 


* 3 LEY — 
S wy 


3. If a Leſſee converts a Corn Mill into a Fulling-Mill, it is Waſte ; al · Cro. fa. 182. 


though the Converſion be for the Leſſor's Advantage. Civit. Lond. 
| | | "Sp; *. Greyme. 
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4. Alſo converting a Brewhouſe of 120 J. per Annum into other Houſes 1 Lev. zog. 
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the Thing, and of the Evidence. 
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5. We will now conſider what ſhall be deemed Waſte with Reſpect to 
particular _— of N And, 


. What ad ſhall be deemed Waſte in Lands, 


Hobart's 6. If the Tenant converts Arable into Wood, or e converſo, it is Waſte; 


Nep. for + it not only changes the Courſe of Huſbandry, but alſo the Proof of 

3 1 96. Evidence. 

tes | ei Leſſee ſuffers . La to lie freſh, and not manured, ſo 

814. _ the Land grows full of Thorns, Sc. this is not Waſte, but ill Hu 
| andry. 


x Inſt. 83. b. 8. Likewiſe the Conerbon of Meadow into Arable is Waſte ; for it 
not only changes the Courſe of Huſbandry, but the Proof of his Exi- 
dence. 

2 Roll, Abr. 9. But if Meadow be ſometimes Arable, and ſometimes Meadow, and 


_ Bis. ns ſometimes Paſture, there the Plowing of it is not Waſte. 


ſay, t 


plowing muſt be prohibited by Covenant to pay ſo much an Acre, for that an abſolute Reſtraint 105 
plowing is void. | | 


2 Le. 174. 10. Neither is the Dividon of a great Meadow into many Parcels b 
pl. 210, A. of Ditches Waſte ; for the Meadows may be better for it, and it '$ 
for the Profit and Eaſe of the Occupiers of it. 
Id. ibid. 11. Likewiſe converting a Meadow into a Hop Garden, is not Waſte ; 
for it is employed to a greater Profit, and it may be Meadow again; per 
Windham and Rhodes J. but Periam J. ſaid, though it be a greater Profit, 
yet it is alſo with greater Labour and Charges. 
12. But converting a Meadow into an Orchard, is Waſte, though it be 
to the greater Profit of the Occupier ; per Perian. 
2 Roll. Abr. 13. If a Leflee plows the Land ſtored with Conies, this 1 Is not Waſte ; 


1d. Ibid. 


5318s. unleſs it be a Warren by Charter or Preſcription. 
33 14. So if a Leſſee of Land deſtroys the Coney-Boroughs i in the Land, it 


Mole p. not being a free Warren by Charter or Preſcription, it ſeems is not Waſte ; 


Moyle. for a Man can have no Property in them, but only a Poſſeſſion. 


i Inſt. 53. b. 15. It is Waſte to fuffer a Wall of the Sea to be in Decay, fo as by the 
flowing and reflowing of the Sea the Meadow or Marſh is ſurrounded, 

whereby the ſame becomes unprofitable, But if it be ſurrounded ſuddenly 
by the Rage and Violence of the Sea, occaſioned by Wind, Tempeſt, or 
the like, without any Default in the Tenant, this is not Waſte. Yet 
if the Tenarit repair not the Banks or Walls againſt Rivers or other Watts, 
whereby the Meadows or Marſhes be ſurrounced and become ruſhy and 
unprofitable, this is Waſte, _ 

2 Roll. Abr. 16, 80 4 Fortiori, if arable Land be ſurrounded by ſuch Default: for the 

* 25D Ki waſhes wy the Marle and other Manurance from the Land, 


2. What Acts ſhall be deemed Wale in Trees and Woods. 


< Rep. 12. 17. Trees are nel of the Aha and therefore if Leſſee afſizneth 
Saunder's | bis Term, and excepts the Timber- Trees, It is void ; for Cay except 
Caſe, that which doth not belong to him by Law. 


11 Rep. 48, 18; The Leffor, after he has made a Leaſe for Life or Years, may by 


Liford's Deed grant the Trees; or reaſonable Eſtovers out of them, to atother and 
Cale. his Heirs; and the lame ſhall take eſfect after the Death of the Leſſee. But 


ſuch a Gift to a Stranger is void during the Eſtate for Lite, becauſe of ihe 
pat | meds which night be done to the Leſſee. 


19. The 


| G W-A8 [ 459 
5 19. The Leſſee hath but a particular Intereſt in the Trees, but the ge- 11 Rep. 48. 
neral Intereſt of the Trees doth remain in the Leſſor: For the Leſſee ſhall Liford's 
have the Waſte and Fruit of the Trees, and the Shadow for his Cattle, & e. 
but the Intereſt of the Body of the Tree is in the Leſſor, as Parcel of his 
Inheritance. Therefore 5 | | | 
20. If Trees are overthrown, by the Leſſee or any other, or by Wind 11 Rep. 81. 
| or Tempeſt, or by any other Means disjointed from the Inheritance, the Er 1 
Leſſor ſhall have them in reſpect of his general Ownerſhip. A 
21. With reſpect to Timber Trees, ſuch as Oak, Aſh, and Elm, (which Inſt. 53. 
are Timber Trees in all Places) Waſte may be committed in them, either a. 54. U. 
by cutting them down, or topping of them, or doing any Act whereby 
the Timber may decay. Alſo in Countries where I imber is ſcant, and 
Beeches or the like are converted to Building for the Habitation of Man they 
are alſo accounted Timber. Thus RB | = 
22, Waſte may be committed in cutting of Beeches in Buchinghamſbire, à Roll. Abr. 
| becauſe there by the Cuſtom of the Country it is the beſt Timber. 814. N 
23. So Waſte may be committed in cutting of Birches in Berkſhire, be- Id. Ibid. 
cauſe they are the principal Trees there for the moſt part. 
24. If the Tenant cut down Timber- Trees, or ſuch as are accounted 1 laſt. 33. a. 
Timber, as is aforeſaid, this is Waſte ; and if he ſuffer the young Germins 
to be deſtroyed, this is Deſtruction. So it is, if the Tenant cut down Un- 
derwood (as he may by Law,) yet it he ſuffer the young Gerimins to be 
deſtroyed, or if he ſtub up the ſame, this is Deſtruction. 
25. If a Leſſee or his Servants ſuffer a Wood to be open, by which 2 Roll. Abr. 
Beaſts enter and eat the Germins, though they grow again, yet it is Waſte 1815. 
for after ſuch eating they never will be great Trees, but Shrubs. 
26 If a Termor cuts down Underwood of Hazel, Willows, Maple, or 
Oak, which is ſeaſonable it is not Waſte. | 


2 Roll. Abr. 
817. IF vive 
2 LEI Ee ally cut and 
fold every ten Years, it is no Waſte ; but if he dig them up by the Rcots, or ſuffer the Germins to 
be bitten with Cattle after they are felled, fo as they will not grow again, the ſame is a Deſtruction of 
the Inheritance, and Wale lies for it. And mowing the Stocks with a Wood Scythe is a malicious 
Waſte; and continual mowing and biting, is Deſtruction. Godb. 210. pl. 298. Sir John Gage v. Smith. 


27. If Aſhes are ſeaſonable Wood to cut from ten Years to ten Years, Id. Ibid. 
it is not Waſte to cut them down for Houſe-Boot. | 
28. But if the Aſhes are groſs of the Age of nine Years, and able for Id. Ibid. 
great Timber, it is Waſte to cut them down. | 
29. If Oaks are ſeaſonable, and have been uſed to be cut always at the Id. Ibid. 
Age of twenty Years, it is not Waſte to cut them down at ſuch Age, or 
under, for in ſome Countries, where there is great Plenty, Oaks of ſuch 
Age are but ſeaſonable Wood. | | | 
30. But after the Age of twenty Years, Oaks cannot be ſaid to be Wood Id. Ibid. 
ſeaſonable, and there'ore it ſhall be Waſte to cut them down. | 
31. Cutting down of Willows, Beech, Birch, Aſp, Maple or the like, 1 Iaſt. $3.4 
ſtanding in the Defence and Safeguard of the Houſe, is Deſtruction. If 
there be a quickſet Fence of white Thorn, if the Tenant ſtub it up, or 
ſuffer it to be deſtroyed, this is alſo Deſtruction: And for all theſe and the 
like Deſtructions, an Action of Waſte lieth. FE | 
32. The cutting of Horn-Beams, Hazels, Willows, Sallows, though of Godb. 4. pl. e. 
forty Years Growth is no Waſte, becauſe theſe I rees would never be im- 
ber; per Meade J. | | | | 
33. If the Leſſee covenant, that he will leave the Wood at the End of the? Rep. 15. 
Term as he found it; if the Leſſee cut down the Trees, the Leffor ſhall pre- 5 g 
ſently have an Action of Covenant: For it is not poſſible for him to leave the, Rep * 
Trees at the End of the Term. So that the Impoſſibility of performing Marne“ 
the Covenant ſhall give a preſent Action on a future Covenant. But it is Caic. | 
otherwiſe in the Caſe of a Houſe ; for there, tho' the Leſſee commit Waſte, 
yet he may repair the Waſte done, before the Term expires, 
3 2 be 
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walks "Fe 34. . of T rees is Juſtifiable for Houſe-boot, Hay - boot, Plm u- 
Hubart's ©90t, and Fire · boot. | | ; i 
Rep. C. 296. | | ke” EF | IE 
Br. Waſte 130. By the Common Law, the Leſſee ſhall have them, though the Deed does not expreſs 
it; but if he takes more than ts neceſſary, he ſhall be puniſhe4 in Waſte. Br. Waſte, pl. 130.—A Termor 
may take Wood for them, becauſe they belong to him of Common Right, F. N. B. 59. (N.) Ang 
Ibid. in the new Notes there (i) ſays, he may take Oaks, Elms, Aſh, Cc. for Repairs of the Houſe, 
and Underwood, Fc. for Incloſures and Firing. Covenant by Leffor that Leſſee ſhall have 
Houſe-boot, Hay-boot, and Fire- boot, without committing any Waſte, on Pain of forfeiting the Leaſe 
is no more than what the Law appoints, and therefore the Covenant is vain, Cro, E. 604. pl. ny 
Archdeacon v. Tennor. | . | 

If Leſſee j Mikes in Waſte for cutting Oaks for Fire- boot, he muſt ſurmiſe that there was no Under cd 
pen the Land; ſo it ſeems where he takes Aſh, or other Trees which are Timber, Br. Waſte, pl. 
go. - And by the beſt Opinion, Oak and Afb under the Age of fixteen Years, may be cut for Pire- boot. 
Ibid. | | 

Leſſee for Life or Tears, by the Common Law, cannot take Fuel but of Buſhes and ſmall Wood, and 
not of Timber- Trees; But if Leſſer in the Leaſe grants Fire- boot expreſsly, then if Leſſee cannot 
have ſuſficient Fuel as above, &c. he may take great Trees, 3 Le. 16. Anon”. 


1 Inſt. 5 3. b. 35. The Tenant may take ſufficient Mood to repair the Walls, Pale, 
In an Action Fences, Hedges, and Dilches as he found them; but he cannot make new. 


of Waſte for * a | | 
eutting Trees, the Defendant juſtifies, &c. That they were to make a Fence with Pale + And by 


 Hebard, It was good, without ſhewing that the Fence was made of Pale, &c, and now in decay. Noy 
23. Jenkins v. Jenkins. 7 | | 


1 Inſt. 33. 36. Cutting of dead Wood is no Waſte. | : | 
Id. Ibis. 37. But converting Trees into Coals for Fuel, where there is ſufficient 
dead Wood, is Waſte. : 13 me | 


3. What ſhall be deemed Waſte, in digging for Gravel, Mines, Ec. 


ited k 38. If the Tenant digs for Gravel, Lime, Clay, Brick-Earth, or Stone 
Bur ness hid in the Ground, or for Mines of Metal or Coal, or the like, not being 


But no | ; 3 
where it is open at the Time of the Leaſe, it is Waſte, 


for Repara- | | 

fion. See Poſt, 5. W hat ſhall be deemed Waſle with reſpe to Houſes, 

1 laſt. 54. b. 39 If a Man, hath Land in which there is a Mine of Coals, or the like, 
and maketh a Leaſe of the Land, (without mentioning any Mines) for Life 
or for Years, the Leſſee for ſuch Mines as were open at the Time of the 
Leaſe made, may dig and take the Profits thereof. But he cannot dig for 
any new Mine that was not open at the Time of the Leaſe made, for that 
would be adjudged Waſte. | 25 IS 

1d. Ibid. 40. Likewiſe if there be open Mines in the Land, and the Owner leaſes 

| It to another, with the Mines in it, he may dig in the open Mines, but not 
in the cloſe Mines; but otherwiſe it would be if there was not any open 
Mine there; for then the Leſſee might dig for Mines, otherwiſe the Grant 
Would take no Effect. | : | | | 
: 8 Abr. 41. If a Leſſee digs Slate · Stone out of the Land, it is Waſte. And, 


Wee 75 42. Digging for Stones, unleſs in an antient Quarry, is Waſte, though 
Moyle. the Leſſee fill it up again. | | 8 1 


5Rep. a. 43, Likewiſe, if he have a Leaſe of Land, in which there was a Coal- 


Sanders Mine, but not open at the Time of the Leaſe ; if the Leſſee open it, and 
Caſe, aſſigns his Intereſt, it is ſtill Waſte in the Aſſignee ; but where the Leaſe is 


of Lands, and all Mines in it, there the Leſſee may dig in it, 
2 Roll. Abr. 44. But if Leſſee of Land, with Mines of Coals, Iron, and Stone, digs 
816, tte Coals, Iron, and Stones, ſo much as is neceſſary for him to uſe without 
ſilling, it is not Waſte, | 1 | | 
Id. Ibid. 45. Ifa Leſſee digs the Earih, and carries it out of the Land, Action of 
| Waſte lics, : | | 
f 46. If 
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| 46. If a Leſſee digs for Gravel or Clay, for Reparation of the Houſe, 1 Inſt. 33. b. 


not being open at the Time of the Leaſe, it is not Waſte; any more than 
the cutting of Trees for Reparation. | | | 


4. What ſhall be deemed Waſte in Gardens, Orchards, Fiſh-Ponds, 
| Dove-Houſes, Parks, Cc. | 


47. If the Tenant cut down or deſtroy any Fruit-Trees, growing in the 1 loſt, 53. 2. 
Garden or Orchard, it is Waſte: But if ſuch Trees grow upon any of the _ 8 
Ground, which the Tenant holdeth out of the Garden or Orchard, it is 
no Waſte. | | | | 

48. Breaking a Hedge alſo is not Waſte. | | Id. Ibid. 

49. Likewiſe, DeſtruQtion of Saffron Heads in a Garden, is not Br Waſte pl. 
Waſte. „ 8 — 43. eites 1o 

H. 7. c. 2. 


50. If the Tenant of a Dove-Houſe, Warren, Park, Vivary, Eſtangues, 1 Inſt. 53. a. 
or ſuch like, takes ſo many that ſo much Store is not left as he found at Hob. Rep. 
the Time of the Demiſe, it is Waſte. | | C. 296, 
51. Likewiſe, if the Leſſee of a Pigeon-Houſe ſtops the Holes, that the 1 laſt. 53. a. 
Pigeons cannot build, it is Waſte. r 
52. So likewiſe, ſuffering the Pales of a Park to decay, whereby the Id. Ibid. 
Deer are diſperſed ; is Wait 3 . | | | 
53. Allo, if the Leſſee of a Hop-Ground plow it up and ſow Gtain there, — 66. 


2 3 | oyle v. 
it is Wafte Morte. 


Fg. The breaking a Weare is Waſte, and ſo of the Banks of a Fiſh-Pond, Ow. 67. 

ſo that the Water and Fiſh run out. 2 v. 
5 oy le. 8 
5. What ſhall be deemed Waſte with Reſpect to Houſes. 


55. Waſte may be done in Houſes, by pulling them down or proftrating i Inſt. 53. 2. 
them, or by ſuffering the ſame to be uncovered, whereby the Spars or 
Rafters, Plaunches or other Timber of the Houſe are rotten. | 
f 56. Default of Coverture of an Houſe, is Waſte, though the Timber won Roll. Abr. 

anding. | | 15. 

57. Fut if the Houſe be uncovered, when the Tenant cometh in, it is no 1 Inſt. 53.4. 
| Waſte in the Tenant to ſuffer the ſame to fall down. | 
58. Though there be no Timber growing upon the Ground, yet the 1 Inſt. 53 2. 
Tenant at his Peril muſt keep the Houſes from waſting. | 
99. If a Leſſee raſes the Houſe, and builds a new Houſe, if it be not ſo, Roll. Abr. 
long and wide as the other, it is Waſte. ; 815. But if 

25 . x the old 

Houſe falls by being ruinous, and the Leſſee builds a new one, it needs not be ſo long and wide as 
the old one, Br, Waſte, pl. 93. | 


60. So if he rebuilds it more large than it was before, it is Waſte ; for 1 Inſt. 53. a. 

it will be more Charge for the Leſſor to repair it. | 

61. But if a Leſſee of Land makes a new Houſe upon the Land where 2 Roll. Abr. 
there was not any before, this is not Waſte ; for it is for the Benefit of the 81s. 
Leſſor. But according to Lord Coke—= - 

62. If the Tenant build a new Houſe, it is Waſte ; and if he ſuffer it REES 
to be waſted, it is a new Waſte.—Yet if the Houſe be proſtrated by Ene- If. "5. tag 
mies or the like, without a Default of the Tenant, or was ruinous at his perhaps is 
coming in, and fall down, the Tenant may build the fame again with ſuch here to be 
Materials as remain and with the other Timber, which he may take grow- 8 
ing on the Ground, for his Habitation, but he muſt not make the Houſe g * 3 
larger than it was. : | | > os wen 

of one which was before on the Premiſſes; and thus Rolle and he may oe reconciled. 


63. If 


462 0 Or WAS TT: E- 
1 Inſt. 53.2. 63. If the Houſe be uncoyered by Tempeſt, the Tenant muſt i in comve- 
nient Time repair it. 
2 Roll. Abr. 64. If a Leſſee flings 1 A Wall between a Parlour and a Chamber, 
815. by which he makes a Parlour more large, it is Waſte z becauſe it cannot he 
intended for the Benefit of the Leſſor, nor is it in the Power of the Leſſee 
to tranſpoſe the Houſe. | 
Br. Waſte, 65. So if he pulls down a Partition between Chamber and Chamber, i it 


143- is Waſte Or. 

2 Roll. Abr. 66. If a Leſſee pulls 9 a Hall or Parlone, and makes a Stable of i it, 
815. it is Waſte. 

Id. Ibid. 67. If a Leſſee pulls down a Garret over head, and makes it all one and 


the ſame Thing, it is Waſte. 

Id. Ibid. 68. If a Leſſee permits a Chamber fare i in i decaſu pro defedtu plauſtrati. 
| onis, per quod groſſum maheremium dewenit putridum, & camera ill bur. 
peiſſima & fædiſſima devenit, Action of Waſte lies for it. 

1d. Ibid, 69. So if a Leſſee permits the Walls to be in Decay for Default of daub- 
| ing, per quod maheremium devenit putridum, Action of Waſte lies, 

wh 's hg 90. Breaking of a Pale or of a Wall uncovered, is not Waſte, 

| 19, Ibid. 71. But breaking of a Wall ener with Thatch, and of a Pal of 
Timber covered, is Waſte, 
72. Burning the Houſe by Negligence or Miſchance, i is Waſte. 
rinſt.g3.b. | 
| But by the 6 Anne, e. 31. no Action is to be proſecuted againſt any Perion 1 in whoſe Houſe or . 
bar any Tire W begins. | 


1 Jalt 33. a. 73 If the Tenant do or ſuffer Waſte to be done in Houſes, yet if he re- 
| pair them before any Action brought, there lieth no Action of Waſte againſt 
him, bur he cannot plead, uod nox fecit alen, but the ſpecial Matter. > 


6, Of what Things annexed to the F rechold Waſte may be committed. 


4 . he removing of a Poſt i ina Houſe, is Waſte. 

Of Poſts, & e. 

fixed in the Land, and not to the Walls by Gran, ol taken off within his Term, Waſte does not 
lie, for the be is not impaired MI it, Fer King Jails J. and Grevill . Vol a0 v Negatur, Br. 
Waſte, pl. 104. 


14. 1654. 75. 80 the removing of a Door. 
i Inſt. 3 

In W # 5 of taking away . the Leſſee pieaded, that 1 erected thems; FR he Court took 2 Dir. 

ference between outer Doors and inner Doors. Per 3 J. Leſſee may take away the inner Doors 

. within the Term, but not the outer Doors, Mo. 177. pl. 315. Cook's . alias 9885 v. Hum- 

phery. | 


KK „„ es i.e. CORES "0 a 8 em ue: 7 = 
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4: K of 6, 76. 80 the rewoving of a Window. 
It is Waſte, | 
though the Glais Window be 2285 by che Tenant himſelf, 1 Inſt. 53. 2. 


Br. Waſte 77. The dig ging up a F urnace annexed to the + Franktenemeat and 
pl. 143. So ſelling i it, is Walle. 


-tho? annex- EY 5 | : ; 
ed by the Tenant himelf. 1 Inſt 63 . The DiFerence | is between a Furnace fixed to the Middle 
or to the Wall of the Houſe; and in the fiift Caſe the Leflee may take it away, but not in the laſt, 
Per Dyer and Owen, J. Ow 71. in Cate of Day v. Auſtin, 

A Furnace fixed i= Medio Demus is but a Chattel, and removeable but otherwiſe, if Gxed to the 
Walls. Per Walmſley. Said to have been agreed in Dyer" s Time, Cro. E. 374. in Caſe of Day v. 
Rib ech. So of -Dyer's Fat fixed to the Walls «judged not removeable on an Attachment, Cro, 


E. 374. Pl. 24. Day v. Biſbich. | 
| „ 


Defence or removing the Water trom off them, or of Dirt or Dung or other 


and Buildings, is a good Cauſe of Deprivation. 
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| 8. The removing of a Bench is Waſte, though annexed by the Tenant Br. Waſte, 


Tap | | 1 
himſelf. | 3 laſt. 5 3a. 


5 70. If Wainſcot annexed to the Houſe be taken away, it is Waſte. 1d. Ibid. 
A'S | X Tho' an- 


nexed by the Tenant himſelf, Id. Ibid. If fixed to a Wall, it is Waſte. Per Anderſon, Cro. E. 374. 


in Caſe of Day v. Biſbich. Wainſcot annexed by the Leſſor or Leſſee, is Parcel of the Houſe, and 
whether by great or little Nails, Screws or Irons, put through the Poſt or Walls of the Houſe, is all 
one; but if by any Way whatever it be fixed to the Poſt or Walls of the Houſe, it is Waſte for 


Leſſee to remove them; and ſhall paſs by Graat of the Houſe in the ſame Manner as the Cieling and 
Plaiſtering, 4 Rep. 64. cites it as reſolved. ' Mich, 41 C 42 Eliz. C. B. by the whole Court, in Cale 


of Warner v. Fleetwood. But per Dodderidge J. Wainſcot may as well be removed by a Leſſee as 


Arras Hangings, . Roll. 216. in Bridgman's Caſe, 


$90. Of Tables dormant and fixed in the Land, and not to the Walls by Br. Waſte, 


Termor, and taken off within his Term, Waſte does not lie ; for the 3 
e 


Houſe is not impaired by it. Per King ſmill J. and Grewil Serj. 8 
| | cannot be 


removed, and if they are it is Waſte, Per Anderſon C. J. Cro. 374. pl. 24. E. in Caſe of Day v. Biſbich. 


81. Beating down a Wooden Wall, or ſuffering a Brick Wall to fall, is Dy. 108. b. 


no Waſte, unleſs it be expreſsly alledged, that the Walls were coped or P. 31. Earl 
covered, LE | | | of Bedford 


v. Smith. So 


of a Mud Wall, is Waſte. Br. Waſte, pl. 143. 


82. If Waſte be aſſigned in pulling up a Plank Floor and Mangers of a Id. Ibid. 
Stable, Plaintiff muſt ſhew that the ſame were fixed. | | 
83. If Leſſee erects a Partition, he cannot break it down without being Mo. 178. 


| liable to an Action of Waſte, for he has joined it to the Franktenement. 1 


: ale, 
84. Shelves are Parcel of the Houſe, and not to be taken away; and Cro. E. 429. 
though it is not ſhewed that the Shelves were fixed, it ought to be intended Pyot v. Lady 


that they were fixed. Per Coke Ch. J. 2 Bulft. 113. Lady St. Jahn v. St. John. 
Pyot. 5 „ 


85. Pavement is a Structure, for they uſe Lime to finiſh it. Id. Ibid. 
Ss | | | And held 


that it is within the Intention of the Covenant for repairing Edifices, Buildings, and it is quaſi Building. 


86. If the Tenant ſuffers the Groundſels to Waſte in his Default of Ow. 43. 
Stickleborne 
Nu ſance which lies or hangs upon it, the Tenant ſhall be charged, for he ir by 


bound to keep it in as good Cale as he took it. ot Geer 


ing a Ditch 


or Moat the Groundſels of the Houſe are putrified, Waſte ſhall be aſſigued in Demibus pre nen ſcou- 
6 rands, Id. Ibid, g Ges : 


to eccleſtaſtical Perſons, 


I, \ L7ITH Reſpe to eccleſiaſtical Perſons, it has been held, that an 3 Lev. 268. 
Action on the Caſe will lie for Dilapidations. And — Jonesv. Hill. 
2. It has been faid that Dilapidation of eccleſiaſtical Palaces, Houſes, 3 Init. 203. 


(D) What ſhall be deemed Taſte, with Reſpett 


4. If 


"ag — — . ct A er ee ety en mtr my, — > 
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_ Cale. 


ſurrounds the Land. Mo. 69. pl. 187, Griffith's Caſe, 


464 117. ̃ ̃ c 
11 Rep. 49. 3. If a Biſhop cuts and ſells the Trees of the Biſhoprick, for this Wafts, 
— 28 _ a Prohibition ſball be granted, commanding bim to ceaſe doing ſuch Wafte, 
Durtan's Reſolved in Parliament ; 8 ; 
11 Rep. 49. 4. So if a Parſon or Vicar waſte the Trees of his Parſonage or Vicar. 
-— a Prohibition ſhall be granted; for it is the Dowry of the Church, 
Ale. 9 8 . 8 . 5 
Patron may have the Prohibition. | | | | 


5. So if a Prebendary waſte the Trees of his Prebend, the Patron may 
have a Prohibition. Between Ackland and Atwell, Prohibition granted 
by the Lord Coventry, Lord Keeper, for the Prebend of Catton and Dewyn, 


Godb. 239. 6. It has been holden, that if a Biſhop, Parſon, or other ecc/efiaftical 


pL. 357: 51. Perſon, cuts down Trees upon the Lands, unleſs it be for Reparation of 
3 their eccleſiaſtical Houſes, and do, or ſuffer to be done any Dila pidations, 
that they may be puniſhed for the ſame in the Eccleſiaſtical Court, and a 
Prohibition will not lie in the Caſe ; and that the ſame is a good Cauſe of 

Depri vation of them of their Eccleſiaſtical Livings and Dignities. But yet 

for ſuch Waſte done, they may be alſo puniſhed 55 the common Law, if the 

| Party will ſue there. VVV „„ | 
Lev. 107. 5. On a Motion for Prohibition, the Suggeſtion appeared to be, that the 
Counteſs of Parſon had dug and found Lead Mines in his Glebe, and bad felled Timber 
Rutland's and it was inſiſted that this was Waſte, and prohibitable by 35 E. 1. De 
non proſternend Arbores, Ic. But per Cur. it lies not for Mines; for 

then Mines in Glebe-Land can never be opened.  ' | 


_— —_—__ 


(E) What Waſte ſhall be deemed excuſeable, 
r Inſt, 33. 2. is may be obſerved in general, that Waſte which enſues from the 
. Act of God is excuſable. Thus, „ 25 
But if it be 2. If a Houle falls by Tempeſt, the Tenant ſhall be excuſed in Action 


wacoveredby of Waſte, 
Tempeſt, and 


fands, there, if the Tenant has ſufficient Time to repair it, and does not, the Leſſor, if the Leaſe be 


made on Condition of Re- entry jor Waſte, may re enter, but not immediately upon the Tempeſt; 
for it is no Waſte till the Tenant ſuffers it to be ſo long unrepaired, that the Timber be rotted; per 


Hull; and then it is Waſte. Br. Conditions, pl. 40. lf he ſuffert it to continue unrepaired, ſo that 


at laſt the Houſe is caſt down by a Tempeſt, it is Waſte, Mo. 62. pl. 173. 


_ rlaſt. 53.8. 3. Likewiſe, if a Houſe be abated by Lightning, or thrown down by a 


great Wind, it is not Waſte. | ä 

Br. Waſte, 4. So if Apple- Trees are torn up by a great Wind, if Leſſee afterwards 
Pl. 3. cuts them, it is not Waſte, ) WT 

1 If the Banks are well repaired by the Leſſee, and the Water notwith- 
2 ſtanding ſubverts them, and ſurrounds his Meadow, by which it is become 
20 H. 6. c.1,Tuſhy, it is not Waſte. 8 | 3” 5 85 
b. Leſſee for LEG 85 | 5 5 | 
Years covenanted, upon a Penalty of 10l. to repair the Banks of a River, They were afterwards 
broken down by a ſudden outrageous Flood. Fitzherbert and Shelly held, That he is excuſed the Pe- 
nalty, becauſe it is the Act of God; but he is hound by his Covenant to repair it, which he muſt do 
in convenient Time, Dy. 33. a. pl. 10, 14, | . ES, „„ 

If Banks en the River Trent are unrepai red, it is Waſte; per all the Juſtices; becauſe the Trent 
is not ſo violent, but that the Leſſee by his Policy and Induſtry may well enough preſerve the Banks, 
and make the Water to run within its Bounds; but the Violence of the Sea is ſuch, that it cannot be 
reſtrained by any Policy, and therefore it is no Waſte if that by Tempeſtuouſneſs breaks the Walls and 


6. The 


6. The Leſſor cannot give Trees during the Tenant's Leaſe. But if he Br. Done, 
grants them to 2 Stranger, and commands the Tenant to cut and deliver &c. Pl. 13, 
chem, who does it, this ſhall excuſe him in an Action of Waſte. And 

yet the Tenant was not bound by Law to obey and execute this Com- 

mand. | 


Or w A 8 Ic * | | 455 


n 


— 


(F) Mhat Waſte thall be deemed juſtifiable, by 
| Reaſon of the Intereſt of the Party. 


1, FF*ENANT in Tail may commit Waſte in Houſes as well as in all Ca. Temp. 
| other Parts of the Eſtate, notwithſtanding any Reſtraint to the LA. Talb. 16. 


contrary, and no Inſtance can be ſhewn, where a Tenant in Tail has been Bola 


reſtrained from committing Waſte by Injunction of the Court of Chancery. And his 

3 | Lordſhi 
ſaid, an Injunction was refuſed, in Mr. Saville's Cafe of Torkfbire, who being an Infant, and Tenant 
in Tail in Poſſeſſion, and in a very bad State of Health, and not likely to live to full Age, cut down 
by his Guardian a great Quantity of Timber, juſt before his Death, to a very great Value; the Re- 
mainder-Man applied here for an Inj unction to reſtrain him, but could not prevail. Ibid. | 


— 


2. If Tenant in Tail grants all his Eſtate, his Grantee is diſpuniſhable of 3Le.121. pl. 
Waſte; fo ſuch Grantee s Grantee is allo diſpuniſhable; per Clerk ]. 173. Anon. 

3. If a Man deviſes Land to two in Tail, and after the one Deviſee dies Lands were 
evithout [ſſue, by which the Reverſion in Fee of one Moiety reverts to the given to 4. 

Heir of the Donor ; but the other Deviſee is Tenant for Life of the whole, and B. and 

and after he commits Waſte, Action of Waſte lies againſt him by the Heir 3, = 
of the Donor for the one Moieſy. | | Bodies A. 

3 | | ; a died without 

Iſſue, and the Remainder of the Half reverted to the Donor, He brought Waſte againſt B. of Houſes 
and Lands to him demiſed, and agreed that the Writ was good; but it was queſtioned if the Count 
ſhall be general, or of a Half only, notwithſtanding that both were Tenants in Common of the Re- 
vetſion. 2 Brownl. 133. Mallet v. Mallet. | 


4. But Action of Waſte does not lie againſt Tenant in Tail after Poſſibi- 11Rep.80.2. 
lity, for the Greatneſs of the Eſtate of Inheritance which was once in him * * 

and alſo, as ſome ſay, becauſe the Eſtate was not within the Statute at 2 | 
the Creation. Ds = Tenant hall 


| „ „ not have the 
Frees, @&c. which he cuts. 4 Rep. 63. Herlakenden's Caſe.——And ſuch Tenant may be reſtrain- 
ed in Equity. See Peſt. NE i | 
5. If Lands are given to the Huſband and Wife, and to the Heirs of the 1 Ioſt. 28, b. 
Body of the Huſband, the Remainder to the Huſband and Wife, and to 
the Heirs of their two Bodies begotten; and the Huſband dies withour 
lſſue: The Wife ſhall not be Tenant in Tail after Poſſibility; for the Re- 
mainder in ſpecial Tail was utterly void, for that it could never take Effect. 
For fo long as the Huſband ſhould have Iſſue, it ſhould inherit by Force of 
the general Tail; and if the Huſband die without Iſſue, then the ſpecial 
Tail cannot take Effect, inaſmuch as the Iſſue which ſhould inherit in 
ſpecial Tail, muſt be begotten by the Huſband ; and ſo the general, which 
is larger and greater, hath fruſtrated the ſpecia', which is leſſer ; and the 
Wife, in that Caſe, ſhall be puniſhed for Waſte, | 


6 It 
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NET ON 6. It has 1 agreed, that Tenant for Years may cut Mood; but it has 
pi. | by , been doubted, if Tenant at Will nay; but it ſeems, that as long as Tenant 
Tenant at at Will is not countermanded he may cut ſeaſonable Wood, c. 


Will cannot 
juſtity cutting Underwood, wichout Licence 3 br Littletin, Br. Watte, pl. 131. 


Br. Waſte, 5, Where a Man heafes a wu. 00d, wohich conf, 25 only of great Trees, FR 
pl. 126. Lelize cannot cut them. 
Hobart's 8. But a Leſſee may juſtify the cutting F. Tre rees nk Reparatim of 
Rep. Cale Houſes. | 
296. 11oft, 

$4. b. But in ſuch Caſe the Termor fall pay the Wages and Salary of th; . orkmen out of his * 


Money, and not cut Wood to {ell to pay the Wages. Br. Waſte, pl. 112.— And if he cuts Trees fg, 
Reparations, and Juffers the Trees to 4 and putrifj, it is Waſte, Br. Waſte, pl. 112. 


1 loſt 53. b. 9. Nevertheleſs, if Leſſee cuts T, rees 65 Reparation, and fell them, and 

| after buys them again, and employs them for Reparation, yet It is Waſte by 
the Sale. 5 
Id. Ibid. 10. So if Loſes cuts 75 ees, 1 ſells them for Money, though DEF" the 
Money be repairs the Houfe, yet it is Waſte, | 

1 |; . 11. As to the cutting of Timber Trees for Repairs by Leſſee, there is no 

As. g e Difference whether the Leſſor or Leſſee covenants to repair _ Houſes for 

If Leſſer in either Caſe it is not Waſte, if Leſſee cuts them. 

rovendnts 10 


repair the Houſes, and does not, Leſſee may cut down Press for the repairing of the Houſes. Browal, 
240. Anon. 


1 Toft. 83 a. 12. If a Houſe Fo e by n of the King, or ſack ike without 
"oo _ an” Default of the Leſſee, the L. eſſee may rebuild it again with the fame Mate- 
of the King, rials that remain, and may cut other Timber upon the Land to rebuild it, 
deſtroy a but he muſt not make the Houle larger than it was. 

Houle 

Wale lices not lie; 3 But contra if it be by traiterous 2 ar the King. Br. Waſte, pl. 16. 


last 52.2. 13. So, f the. Houſe was ruinous at the Tims of the ao, 7 and fell 


2 within the Term, this is not Waſte in the "Tenant. 

Hobart's 14. But the Leſſee ſhall not cut Trees to make a new Houſe where there 
2 Cale vas not any at theTime of the Leaſe. 

Br. Waſte, 1&5. So if a Leſſee ſuffers a Houſe to fall for default of Covering, which 
pl. 39. is Waſte, he cannot cut Trees to repair the Houſe. 


Ind. J b. 16. And in general, if the Tenant ſuffer the Houſe to be wakes, he can- 
--Andin not juſtify the ſelling of Timber to repair * 


uch Caſe 
tue felling Timber to repair the ſame, is double Waſte, Ibid. 


1 all. 4 z. 17. If a Houſe be ruinous at the Time ie of the Leaſe, FO the Leſſe 7s 
| Tithe Tenant not bound to repair it, yet he may cut Trees to repair it. 
covenants fo 


repair ſuch rumors | Houſe, he may take Trecs for it. Br, Waſte, pl. 130. cites 12 H. 8.1, 


1 Toit, 8g. b. is. The Tenant likewiſe may dig for Gravel or Clay for Reparation of 
the Houſe, though the Soil was not open when the Tenant came in; and it 
is juſtifiable as well as cutting of Trees. 

Rr Waſte, 19. So with regard to a Stable, if it fall wvithout Default of the Leſſee 

71. 7. in the Time of the Leſſor, the Leſſee may take Trees in 2 the Time of the Heir 

tu mae a ne ce 48 855 if it be 'Y: Neceſſity. | | 


20. But 


„ TR TIE ER 
20. But if the Stable falls in Default of the Leſſee, in Time of the Leſ- 
for, he cannot, in Time of the Heir, cut Trees to make a new Stable. 


| 5 3 5 8 | Iſſue was 
taken whether it was well repaired in the Time of the Plaintiff (the Heir) and fell i 
the Plaintiff, in Default of the Defendant. | my TAO 


21, Cutting Wood to burn, where the Tenant bas Sufficient Hedgæuood, F. N. B. 39. 
is Waſte. 55 N | | M). 
22. Where Leſſee for Years has Power to take Hedge-boot by Aſſignment, Dy. 19. pl. 
yet he may take it without Aſſignment; for the Affirmative does not take 115. Anom 
away the Power which the Law gives him. | 5 


23. If Leſſor except his Trees in his Leaſe, the Leſſee ſhall not have Fire- 


boot, Hay-boot, Se. which he ſhould have otherwiſe ; and the Property De 163. 
of the Trees is in the Leſſor himſelf. | | Sir Rd. 
Lewkner's 


Cafe. Upon ſuch Reſervation, Waſte will not lie againſt the Tenant for cutting Trees, becauſe they 
are not Parcel of the Thing leafed, but Treſpaſs lies in ſuch Cale, Dy. 19. pl. 110. 


24. Vet it has been ſaid, that Leſſee for Years, the Trees being accepted, Noy 29. 
has Liberty to take the Shrownds and Loppings for Fire- boot; but if be cuts Rich v. 
any Tree, it ſhall be Waſte, as well for the Lopping as for the Body of the Makepeace, 
„ „„ Bs | | 

25. If a Tenant that has Fire-boot to his Houſe in another Man's Land, Clayt. 40. 
cuts Wood for that Intent to take his Boot Wood, and the Owner of the pl. 99. 


| Land takes it away; an Action of Trover and Converſion lies againſt him CoramBark- 


by the Tenant of the Land who hath ſuch Fire-boor. ley. Anon”, 


26. If the Leſſar is bound in a Bond of 1001. and the Leſſee cuts twenty Dy.36. b. pl. 
Oaks, and ſells them, and pays the Obligee for his Leſſor, yet Waſte lies 38. Male- 
againſt him for cutting them down, though the Money was applied to the Sine. 
Uſe and Profit of the Leſſor. | pinke. 

27. If A. hath Common of Eſtovers in the Wood of B. for Houſe- boot, Clayt. 47. 
and he cuts down four Trees for that Purpoſe, and in the Working they pl. 8 1. 
prove unfit for the Uſe, as for Poſts of a Houſe, Sc. It was held, 1 
A. cannot convert this Timber to any other Uſe, &c. neither can he fell broke's 


and buy other fit Wood with the Money; and he cannot enlarge the Houſe Caſe. 


Walls, or the like before. | 
28. Where a Rent is granted in Fee, with a Proviſo to enter and retain 1 Lev. 171. 
till ſatisfied of the Profits; the Grantee, upon Entry, cannot cut Trees or Jemmet v. 
do Waſte ; per three Juſtices _ SO 
29. Cutting of dead Mood, is no Waſte. ro B. 59, 
30. If a Man leaſes Land with general Words of all Mines of Coals, Hobart's 
where there is not any Mine of Coals open at the Time of the Demiſe, and Rep. C. 296, 
after the Leſſee opens a Mine, he cannot juſtify the cutting of Timber-Trees lid. Darcy v. 
for making of Puncheons, Corſes, Rolls, Roll-Scopes and other Utenſils in 3 
and about the ſaid Mine, though without them he could not dig and get Hut. 19. 
the Coals out of the Mine: And this is like to a new Houſe built after the Where the 
Demiſe, for the Reparation of which he cannot take Timber upon the Land ; Caſe is more 
ang it had been Waſte to open it, if it had not been granted by expreſs clear re- 


Words: And it was ſaid by Hobart, That the Law had been the fame if! As: 


with this Timber, nor board the Sides of the Barn there which had Mud- 


the Mine was open at the Time of the Demiſe. _ 


Vor. V. — . (8) ahs 


0 
— ¶ , gal DO Er ee ., — 


Or TAS Tx 


(6) Who may dung an Attion of Waſte, 


| #'Theſe Y 1 3 Edw. i. c 22. the Adion of Waſte is en to one Tenant f in 
Words in- | | Common againſt another“ 
clude as 


well ſoint-Tenants as Tenants in common, for both of them hold in communi ; ; and ſo do old Book 
and Records term them both. But though the Generality of theſe Words do extend to Copatceners, 
yet in good Conſtruction they are not within the Purview of this Act, becauſe they were compellable 
to make Partition; for this AQt extends not to them that had Remedy by the Commoa Law, 


Br. Waſte, 2. Where there are Pens in Common for Life, the one ſhall not haye 


pl. 79. Treſpals of Trees cut againſt the other, but ſhall have Waſte pro indivi/y, 
though they are only Tenants for Lerm of Lite, &c. but the one way have 
1 reipaſs of Corn cut againſt the other. 


. 11Rep.49.2 3, If one Coparcener before Partition makes F bent © to another, and 
Liford's one of them does Waſte in the Trees, Waſte lies. 


Caſe. £ 
2 Roll. Abr. 4. Likewiſe, if two Jointenants do VV aſte, and after the one enters inty 


828. Relgion, Waſte lies againſt the other alone. 
1 nn 5. By the 20 Ed. 1. Sr. 2. an Action of Waſle is ts by the Heir 
es > el for Wale done in the Time of his NY as well as for the Waſte done 


| oned it this 


is not an in bis own Time. 
Ordinance 


only. See Maynard' 5 Ed. 2. 2315 273, 274. 
1 Inſt. 33. b. 6. This Action mult be brought by him that hath the 3 Eſtate 


285. . and Inheritance in Fee-ſimple or F ee- tail, but ſometimes another may join 
with him. 


I lIuſt. 33. b. 7. It is ſaid, that the Reber muſt continue in the kee State that it 


356. 8, was at the Time of the Waſte done, and not granted over ; for though 


2 Rol. Abr. the Reverſioner taketh the Eftate buck again, the Action is gone, becauſe 


the Eſtate did not continue: But in ſome ſpecial Caſes an Action of Waſte 
ſhall lie, though the Leſſor had nothing in the Reverſion at the Time of 
the Waſte done; for if a Biſhop makes a Leaſe for Life or Years and dies, 
and the Leſſee,” the See being void, doth Waſte, the Succeſſor ſhall have 
an Action of Waſte. This is allowed upon a particular Reaſon, A Pur- 
_ chaſer ſhall have an Action of Waſte, though the Statute of 20 Ed. 1. 
ſpeaks of thoſe that are Inheritors. 


Ilaſt 301. a, 8. A Tenant for Life cannot have this Action, but a Parſon, eee. may 


1 Inſt. 53. b. have an Action of Waſte, and the Writ ſhall ſay, Ad exheredationem Ec- 

356. a. cleſiæ, for it is the Dowry of the Church. If a Tenant doth Waſte, and 
he in Reverfion dietb, the Heir ſhall not have an Action of Watte, for 
Waſte done in the Life of his Anceſtor: F or he cannot ſay that the Waſte 
was done to his Diſinheriſon; neither ſhall a Biſhop, Maſter of an Hot- 
pital, Parſon, Sc. have an Action of Waſte done in the Time of their 
Predeceſſors. 

s Rep 67,7). 9. If a Leaſe is 8 to A. for Life, the Remainder to B. for Life, Re- 

1 Toft, 34. a. ma inder to C. in Fee; no Action of Waſte lieth againſt the firſt Leſſee 
during the Eſtate in the mean Remainder, for then his Eſtate would be 
deſtroyed. Otherwiſe if B. had a' mean Remainder for Years, for that 
would be no Impediment, the Recovery not deſtroying the Term ot 


| Years. 
loft 255 . io. If Leſſee for Vears confaviteath Waſte, and the Years do expire, yet 
283. 2 the Leſſor ſhall have an Action of Waſte for the treble Damages, though 


2 Inſt. 306. he cannot recover the Place waſted ; but if the Leſſor accepteth of a dut— 
s Rep. 119. render of a Leaſe after the Waſte done, be ſhall not have his Action of 
2 Cro. 688. Waſte. It is ſald that if a Tenant repairs before Action brought, he in 
"Reverkon 


L 


e 


pm TO. TD. ow oy 


2%, For that greater Penalties were iuffi ted by this Ac than were at the Comgron Law. 2 Inſt. 304, 
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Reverſion cannot have an Action of Waſte; but he cannot plead that he 
did no Waſte, therefore he muſt plead the ſpecial Matter, | 
11. Likewiſe, by 11 H. 6. c. 5. where Tenants for Life, or for ano- And fo it is 
ther's Life, or for Years, grant over their Eſtates, and take the Profits to ef mean 
heir own Uſe, and coinmit Waſte, they in R x | -  Afﬀignees ; 
their own Ule, inm alte, they in Reverſion may have an Action he Adios 
of Waſte againſt them. | | 15 — 
| | AID - | | him that 
takes the Profits; but this is by the Statute of 11 H. 6. c. 5. For in that Caſe the Pernor of the Pro- 
fits did not hold the Land. 2 Inſt. 302. es | 8 
If Tenant for Life or Tears does Waſte, and grants over his Eſtate, the Writ lies againſt him who 
did the Waſte, and not againſt the Grantee, F. N. B. 56. (A.)—But it the Waſte be done after the 
Alienation made, then it lies againſt the Tenant, F. N. B. 60. (L) but ſays, tamen Ltære. 


12. He in the Remainder as well as the Reverſioner may bring this? Rep. 77. 
Action, and every Aſſignee of the firſt Leſſee, mediate or immediate, Io 
vithio this Act. T7 ou, . 


—— „ 


ah Againſt whom the Attion of Waſte may be 


bought. 


I. IT has been ſaid, that there are five Writs of Waſte, two at the Com- 1 Inſt. 5 4. 4. 


mon Law, as for Waſte done by Tenant in Dower, or by Guardian; 2 Inſt. 145, 
three by Statute, as againſt Tenant for Life, Tenant for Years, and Te- 299 301, 
nant by the Curteſy. It has been ſaid however that Tenant by the Curteſy*®" 
was puniſhable for Waſte by the Common Law, for that the Law created 
his Eſtate as well as that of the Tenant in Dower, and therefore the La- 
gives like Remedy againſt them. But on this Subject the Authorities in 
the Books are very contradictory, as the Reader will perceive by attending 
to the Note ſubjoined to the following Clauſe of- | 

2. The Statute of Glouceſter, 6 E. 1. cap, 5. which enacts, That a Mn,. 
from henceforth ſhall have a * Writ of Waſte in the Chancery againſt | 5 Aion of 
, | aſte lay be- 
him that 4 holds by Law of England. | fore the Sta- 
1 „ 5 3 | tute of Glou- 
ceſter, but againſt Tenant in Dower and Guardian, and by the Statute, Action of Waſte is given 
againſt Tenant by the Curteſy, Tenant for Term of Life, and Tenant ior Term of Tears. Br, Waſte, 
2 Lord Coke ſays, a Reaſon is required, (that ſeeing as well the Eſtate of the Tenant by 
the Curteſy, as the Tenant in Dower are created by Act in Law), wherefore the Prohibition of Waſte 
did not lie as well againſt the Tenant by Curtely as the Tenant in Dower, at the Common Law; 
and the Reaſon he aſſigns is this, for that by having Iſſue the State of the Tenant by the Curteſy is ori- 
ginally created, and yet after that he ſball do Himage aline in the Life of his Wife, which proves a 
larger Eſtate 3 and ſeeing that at the Creation of his Eſtate he might do Waſte, the Prohibition of 
Waſte lay not againſt him after his Wife's Deceaſe ; byt in the Caſe of Tenant in Dower, ſhe is 
puniſhable of Waſte at the firſt Creation of her Eſtate, 2 Inſt, 145.—— But 2 Inſt. 299. ſay , that at 
the Common Law, Waſte was puniſhable in three Perſons, (viz.) Tenant in Dower, Tenant by the 
Curteſy, and the Guardian, but not againſt Tenant for Life, or Tenant for Years; and the Reafon 
of the Diverſity was, for that the Law created their Eſtates and [Intereſt ; and therefore the Law gave 
Remedy againſt them, but Tenant for Life and for Years came in by Demiſe and Leaſe of the Owner 
of the Land, &c. and therefore he might in his Demiſe provide againſt the doing of Waſte by his 
Leſſee; and it he did not, it was his Negligence and Default. | 
* Neither this Act, nor the Statute of Marlbridge, doth create new Kind ef Waſtes, but gives 
few Remedies ſor old Waſtes 3 and what is Waſte and what not, muſt be determined by the Commun 
Law. 2 loſt. 300, 304. 
+ If two are J-intenaats for Years or for Life, and one of them does Waſte, this is the Waſte of them 
doth as to the Place walted, notwithſtanding the Words of the AQ are, (him that holds.) 2 loſt. 302. 
Here Tenant by the Curteſy is named ior two Cauſes. 1/7, For that albeit the common Opinion 
was that an Action of Waſte did lie againſt him, yet ſome doubted of the fame in Re ſpect to this 
Word, {tenct) in the Writ, for that the Tenant by the Curteſy did not hold of the Heir, but of the 
Lord paramount; and aiter this Act, the Writ of Waſte grounded thereupcn doth recite this Statute; 


Eh 2 | 2 Or 
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* Aleſſee 3. Or * otherwiſe for Term of Life, or for Term of Years, or a Woman+ 
„ N 7 „ 
Life, or for ; | | = 
anethen Man's Life, is within the Words and Meaning of this Law, and in this Point this AQ intro. 


_ duces that which was not at the Common Law. 2 Inſt. 301. | | 
lf Feme Leſſee for Life takes Huſband, the Huſband does Waſte, the Wife dies, the Huſband ſpall 
not be puniſbed by this Law; for the Words of this Ad be (a Man that holds, &c, for Lite) and the 
Huſband held not for Life; for he was ſeized but in Right of his Wife, apd the Eſtate was in his 
Wife. 2 loft. 301. > . N | „ 
He that hath an E/tate for Life by Cenveyance at Common Law, or by Limitation of Uſe, is a Te- 
nant within the Statute. 2 Inſt. 302. N | 
Tenants for Tears of a Moiety, 3d or 4th Part, pro indiviſo, is within this Act; and ſo it is of 2 
Tenant by the Curteſy, er other Tenant for Life of a Moietiy, &c. 2 Inſt 302. 
F This is to be underſtood of all the five Kinds of Dowers whereof Littleton ſpeaks, viz. Dower 
t Common Law, Dower by the Cuſtom, Dower ad Oſtium Eccleſiæ, Dower ex Aſſenſu Patris, and Dower 
de la Plais beale; and againſt all theſe the Action of Waſte did lie at the Common Law. 2 Inſt. 303, 
If Tenant in Dower be of a Manor, and a C:pyholder thereof commits Waſte, an Action of Waſte 
lies againſt Tenant in Dower, 2 nf. 303. E e | 


5 Rep. 35. b. 4. Action of Waſte lies againſt an Occupant for Life, becauſe he has 


jr and the Eſtate of the Leſſce for Life, and holds for Life, as the Statute 
apter of | | | 


Wordeſt ir. mentions. _ | | | | | 
2 Roll. Abr. 5- If Leſſee for Life be attainted of Treaſon, by which the Leaſe is for- 
826. feited to the King, who grants it ower to F. S. and he afterwards does 
Waſte, though he comes in en le Pot, yet Action of Waſte lies againſt him. 
Br.Waſte,pl. 6. So if a Man diffeiſes the Tenant for Life, and does Waſte, yet Action 
138. of Waſte lies againſt the Tenant for Term of Life; for he may have his 
Remedy oder againſt the Diſſeiſor. uu 8 
I Jaſt. 34. a. 7. Likewiſe, if an Eſtate be made to A. and his Heirs, during the Life 
(s) | of B. A. dies, the Heir of A. ſhall be puniſhed in an Action of Waſte. _ 
6 Rep. 37. 8. But an Action of Waſte does not lie againſt Tenant by Statute Mer- 
Dean and chant, Elegit or Staple, becauſe it is not an Eſtate for Life or Years, and 
8 of the Statute mentions thoſe who hold in any manner for Life or Vears. 
f. N. B. 48. Contra Fitzh. Na. 58. H. and there ſaid, that in the Regiſter is a Writ 
CH) and in againſt him, | | Mo et 
the new 1 BIN | . FVFFFV © | | 
Notes there a) cites 21 E. 3. 26. that a Scire facias was brought againſt a Tenant by 'Flegit, who 
had cut Trees, to pay the Refidue of the Money to anſwer for the Trees cut, and for the Plaintiff to 
have his Land again; per Curiam. By the Statute againſt cutting Trees this is in the Nature of a 
Treſpaſs, and lies not in Account, nor is he puniſhable in Waſte, hut in an Action on the Caſe,—— 
Waſte lies not againſt Tenant by Elegit, but Writ of Account, Br, Waſte, pl. 78. | 


: 9. Some Books give the Reaſon of it to be, becauſe the Conuſor, if he 
Fitzh, Na. ommits Waſte, may have a Venire facias ad computandum, and the Waſte 


* 3 ſhall be recovered in the Debt. 


nant cuts | On | | = | = 
Timber it finks. the Debt, and the Conuſor may have Scire Facias ad computandum, 3 Mod. 93 Arg. 
in the Caſe of the Mayor and Commonalty of Norwich v. Johnſon. | En | 


2 Inſt. 33. 10. If a Man makes a Leaſe for Years, and puts out the Leſſee, and 
155 mates a Leaſe for Life, and the Leſſee for Years enters upon the Leſſee for 
; | Life, and does Waſte, the Leſſee for Life ſhall not be puniſhed for it. 
Brown. 238. 11. If Leſſee for Tears makes a Leaſe of one Moiety to A. and of the other 
Anon. Moiety 1e B. and A. does Waſte ; the Action ſhall be againſt both; for the 

Waſte of the one is the Waſte of the other. IS „„ 
Br. Waſte, 12. An Action of Waſte lies againſt a Dewiſee, and the Writ may ſup- 
pl. 132. pole it è x Legatiane, for it is within Equity of the Statute. 


13: No 


675-0 


Lali have Account or Tretpats, but not Walte, 


N f = Ts ab 
13. No Action of Waſte lies againſt Guardian in Socage, but an Account n 4 
or Tt eſpaſs. | | S. P. contra 

| NA „ 5 F. N. B. 59. 
(E) and 2 Inſt. 138. ſays, the Heir within Age ſhall have an Action of Waſte againſt the Guardian 
in Socage.——But F. N. B. 39. (E) in the new Notes there, (d) it ſays, that the Heir in this Caſe 
h aſte. And Ibid. (A) in the new Notes there (d) ſays, 
Note, Waite does not lie againſt the Guardian in Socage, but only Account or Treipaſs, according to 


the Nature of the Waſte, and ſays it was adjudged 16 E. 3. | | 
Ii Guardian in Socage in Right of his Wife does Waſte, the Writ ſhall be againſt the Huſband or. ly, 


 Brownl. 239. 


14. If an Eſtate of Lands be made to Baron and Feme, to hold to them Lit. S. 261. 
ducing the Coverture, &c. if they walle, the Feoffor ſhall have Writ of 


Waſte againft them. 


15. If Feme Leſſee for Life marries, and the Huſband does Waſte, Action 2 Roll. Abr. 
lies againſt both. „ | 827. 
16. And, it in the above Cafe, the Huſband dies, Action of Waſte lies Id. Ibid. 
againſt the Feme for the Waſte he committed. 
17. But if Tenant in Dower marries, and the Huſband does Waſte and Id. Ibid. 
dies, the Feme ſhall not be punithed for this. 1 : 
18. Likewiſe, if Baron and Feme are Leſſees for Life, and Baron des 
Waſte, and dies, the Feme ſhall be puniſhed in Waſte, if /he agrees to the Id. Ibid. 


A I Inſt, 54. 
Eflate. 5 | = i : Kelw. 113. 
pl. 42. Though there have been Variety of Opinions in our Books. She ſhall be puniſhed 


for the Waſte done by her Huſband in like Manner as if a Stranger had done it; and after the Death 
olf her Huſband ſhe is in from the Leſſor. 2 Inſt. 303. | 


The Feme ſhall not be puniſhed for this Watte ; per Hanke. Br. Waſte, pl. 58. Br. Waſte, pl. 
138. ſays, that Waſte does not lie againft the Feme. But ſays, quære, If this be not the Waſte of 
both; and ſays, So ſee where there is Folly in the Feme, and where not, {Quzre, If this does not 


mean by her agreeing to the Eſtate after the Baron's Death.] 


19. But if ſhe waives the Eſtate, ſhe ſhall not be charged. . Roll. Abr, 
| | | | 27. 


20. So upon Leaſe for Tears made to the Baron and Feme, Waſte lies Id. 1bid. 


againſt both. And | | 


21. If Baron and Feme are Foint-lefſees for Tears, and Baron does Waſte, Id. Ibid. 
and dies, Action of Waſte lies for this againſt the Feme. 
22, Upon Leaſe for Life, to Baron and Feme, Waſte lies againſt both. Id. Ibid. 
23. Likewiſe, if Feme commits Mate and then marries, the Action ſhalljq jy;q 


To en - | Writ may be 
Qzed fecerunt Vaſtum, or Qged Uxor, dum ſola fuit, ſecit Faſtum. Br. Waſte, pl. 55. 


24. If Baron ſeized for Life of his Wife in Right of bis Wife, does 1 Inſt. 54. 


Waſte, and after the Feme dies, no Action of Waſte lies againſt the Baron * 


be brought againſt both. | And the 


in the Tenuit, becauſe he was ſeized only in Right of his Wife, and the „%. Cu. 


Franktenement was in the Feme. | Clifton's © 
EX Cale, that 


the Writ does not lie; and the Reporter ſays, Nota Reader, This Judgment given upon Conſidera- 


tion of the Statute of Glouce/ter, and of Opinions cbiter in 10 H. 6. 11 & 12. by Strange and Cotte/ 


more. — S. C. cited by Treby Ch. J. Lutw. 674. Baron v. Barkley; and faid the Reaſon is, bee 
cauſe it cannot be ſaid that the Baron texuit ex Dimiſſiene, according to the Words of the Statute. 


25. But if Baron, poſſe Jed for Years in Right of the Feme, does Waſte, 1 Laſt. 54. 


and after the Feme dies, Action of Waſte lies againſt the Baron, becaule the 
Law gives the Term to him. t 


26. A. made a Feoffment in Fee t9 the Uſe of himſelf and his Wife, and Godb. 4, 8. 
to his Heirs, there were Underavoods on the Lands, which were ufually cal pl. 6. Anon. 
at 21 Years Growth; A. ſuffered them te grow 25 Nears, and then died; 
per tot. Cur, This ſhall bind the Wife ; tor where the Law limits a Time 
for Tenant for Life to fell Underwood, if it be not felled in that Time, it 


ſhall not be felled by a Tenant for Life afterwards, but it ſhall be Waſte, 
IM | | 1 | 27. Leſſee 


Ken. Rectory, a Prohibition lies. 


IInſt. 54. 


397. DIP. 
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Ow. 49. 27. Leſſee for Years of Lands bought Trees with Liberty to cut then 


Anon. don within 80 Tears. Aftetwards the Leſſee bought the Inheritance, and 


dewiſed to his Wife for Life, Remainder to the Plaintiff in Fee, and made 

bis Wife Executrix, and died ; ſhe cut down the Trees; adjucged that an 

Action was maintainable ; for though the Trees were once Chattels in the 
Leſſee, yet by purchaſing the Inheritance they are again united to the Land. 

F. N. B. 59. 28. If the King commits the Ward/hip of the Heir in Ward unto another, 
(B) - and the Commiltee does Waſte, then, upon a Surmiſe made thereof in 


Chancery, the King ſhall ſend a Writ unto the Eſcheator to go to the 


Land, and ſee if Waſte be done, and to certify the King thereof in the 
Chancery. e J 8 
Id. Ibid. 29. If Eſcheators do commit Waſte in Lands which they have in their 
Hands in Cuſlody ; the Heir within Age, or of full Age, ſhall have an 
Action of Waſte, and ſhali recover treble Damages againſt them, and they 
ſhall ſuffer Impriſonment two Years at the leaſt, at the King's Pleaſure, 
And fo if Eſcheators do commit Waſte in other Lands, ſeized into the King's 
Hands by Inqueſt of Office. | . 


1d. bid. 30. And Eſcheators, or other Guardians of Lands, in the Vacation of 


the Temperalities of Biſbepricks, ſhall do no Wafte, Ec. 


Hob. 36. pl. 31. Pending a Quare impedit, if the Incumbent cuts Trees upon the. 


5 | Glebe, and upon the Lands of Copyholders of a Manor, Parcel of the 
32. A Prohibition is awardable againſt any one who waſtes the Houſes of 
* the Parſon Incumbent, or cuts tbe 1recs, or does any Waſte. Agreed by 
Sac. all-the Juſtices, 5, | a | ; | 
Caſe. CE | 3 | „ | 
The Provibition of Waſte Was abrogated, and the Action of Waſte framed upon the A& of Weſtn. 2. 
(c. 14.) as in the Regilter appears. 2, Init. 146, SK | 


2 Inſt, 302. 23. If Tenant by the Curteſy, or other Tenant for Life, make a Leaſe 


for Tears, and he in the Rever/fion confirms it, and Teuant by the Curteſy 
dies, an Action of Watte lies againſt the Leſſee. In 
34. But if Tenant by the Curtely grants over his Eſtate, and Grantee 
commits Waſte, the Action of Waſte ought to be brought againſt the Te- 
2 luſt 301, nant by the Curteſy by the Heir, and thereby he ſhall recover the Land 
againſt the Aſſignee: For the Privity, which is between the Heir and the 
Tenant by the Curteſy. ©  - | | 
35. So if Tenant in Dower 


Le. 291. pl. 


2 Noll. Abr grants over her Eſtate, and after the Gran- 
828. 2 teſt; » ) 
201.—s. P. Dower, for the Privity between them. 
3Rep. 23. b. 3 8 


in Walker's Caſe. The Reaſon wherefore, at the Common Law, the Act ien of Waſte did lie againſt 


£ 


the Tenant in Dower, or Tenant by the Curtely, albeit they had aſſigned over their Eſtates, was, 
becauſe no Action of We ſte, by the C:mmon Law, lay againſt the Aſſignee for Waſie done after the A/. 
fignment ; therefore the Action of Neceſſity did, for ſuch Waſte, (after the Aſſignment) lie againſt 


the Tenant by the Curteſy, or Tenant in Dower. 2 Inſt. 300. | 
And it lies againſt her, and not againſt the Grantee, {or the Grantee cannot be Tenant in Dower ; 
and Confirmaticn by the Heir to the Tenant in Dower is no Bar in this Action; becauſe it ſhall not change 


her Eſtate, Br. Waſte, pl 76. | 


Where the Huſband levied a Fine, and tock back an Eft ate for Life, Remainder to his Sm in Tail, | 
and died; und the Son end:wed the Mother, who afſisned over the Eſtate, It was nevertheleſs adjudg- 


ed, that Waſte laid againſt her as Tenant in Dower. F. N. B. 55. (E) in the new Notes there (a). 


1 Inf. 54. — 36. But if Tenant by the Curteſy, or Tena nt in. Dower, grant over their 


S8. P. 3 Rep. 


Heh Wal. Eſtate, and Graniee does Waſte, and the Heir, either before or after the 
kes Caſe— Alignment, grant the Reverſion over, the Stranger ſhal/ have Action of 


F. N. B. 36 Haſte againſt the Afignee, becauſe the Privity is deſtroyed, 
(E/ S. P. | 1 e 125 | 


For one cannot hold by the Curteſy, but of the Heir, @c.—He can hald of none but the Heir, and 
his Heirs by Deſcent. 1 loſt, 316. .- But if Feeffee of the Baron en desu the Feme, and ſhe affigns 
over the Eltate, Waſte lies for him againſt the Wife; for the Plaintiff ſhall not ſuppoſe in his Writ, 
that ſhe held in Dower of him e Afſignatioze, but only that ſhe held in Dower of his Heritage. 


37. lf 


F. N. B. 56. (E) in the ge Notes there (a), 


tee commits Waſte, yet an Action of Waſte lies againſt the Tenant in 


a adds. rd dls 8 rr 
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37. If Leſſee for Life grants grants over his Eſtate upon Conditiun, and 
after the Grantee commits Waſte, and Grantor enters for the Condition mp 54 
The | a B e Action 
broken, he cannot be charged for the Waſte committed by the Grantee. ſhall be 
| 6 „ 8 | brought a+ 
ainft the Grantee. And ſo it is in Caſe of Tenant for Years. 2 Inſt, 302.—And the Place waited 


0 


1 be recovered. 1 Inſt. 54. a. 


8. So if Leſſee for Life, makes Feoffment upon Condition, and Feoffee 2 Roll. Abr. 
committs Waſte, and after Leſſee re- enters for the Condition broken, n 3 
| 39 Aſſ. 15. 


tion of Waſte does not lie againit him for the Waſte committed by the by Tank 
Rm: : A : 
309. If Tenant for Life without Impeachment of Waſte leaſes for Years, Sir W Jo. g 1. 


| or otherwiſe, and Leſſee tor Years commits Waſte, he in Remainder in Feepl.2. Bray v. 


fall not have Action of Waſte ; for this Leaſe was derived out of the Tracy. 


privileged Eſtate for Lite, and if Waſte Jay, it ſhould be brought againſt 


the "Tenant for Life, who made the Leaſe, and he was diſpuniſhable. 
J 47 | | : 

40. If there be Leſſee for Life Remainder in Tail, Remainder in Fee toz Roll, Abr. 
the Leſſee, and he does Waſte, he in Remainder in Tail ſhall have Aﬀion828. 
of Watte. 5 f ; | | 5 i 5 

41, If Leſſee for Life and for Years, commits Waſte, and dies, his Ex- 14. Ibid. 


ecutor ſhall not be charged for it. | Contra 4 E. 
; — | | | T- 33-v; 
admitted. Br, Waſte, pl. 48. 


42. But a Condition in a Leaſe not 10 45 Waſte, extends to the Anee, Clayt. 8 
1265 127 Pts 


without naming him, and that as iuherent to the Land. | ire Wards. 
| | | Waddington. 
43. If Leſſee for 100 Years grants Part of his Term to another, and he Brownl. 2 38. 

commits Waſte, the Action ſhall be brought againſt the firſt Leſſee. Anon. 


44. Leſſee for Tears made a Leaſe of one Moieiy to A and of the other Id. Ibid, 
Moiety to B.— A. does Waſte, the Action ſhall be againſt both; for the | 
Waſte of the one is the Waſte of the other. | | | 
45. B. Leſſee for Years, the Reverſion to A. in Fee; B. aſſigned all his Goldfb. 63. 
Term and Intereſt to J. S reſerving all Trees growing and being on theP! 455 
Lands, and afterwards he committed Waſte in cutting down the Trees Tha ” If 
4. brought an Action againſt J. S. and it was diſputed whether the Ac- Fenant fer 
tion would lie. It ſeemed agreed, that if the Reſervation was good, then Zears or fer. 
the Action would lie againſt the Aſſignee; but to prove it void, it was L elle 
inſiſted, that what a Man cannot grant he cannot referve ; ſo that becauſe 14 fe -56 
the Leſſee cannot grant the Trees, he cannot reſerve them. As to the Years, or 
Point of Law the Court was divided. | ES Eſtate for 
| | : 1 Life, except- 
ing the Timber- Trees, and after Waſte is done in feiling down the Trees, the AQion of Waſte is 
maintainable againſt the Aſſignee, for as to the Leſſor they are not ſevered from the Land. 2 Inſt. 30%. 


46. But Action of Waſte does not lie againſt Tenant at Will. Br. Waſte, 
| : | pl. 52. who 
ſays, that Caſe lies, but not Waſte, If Texant at Hill to him and his Heirs, according to the Cu- 
tom, or another, Tenant at Will cuts Trees, Aftion of Waſte dees not lie, but Treſpaſs; per Aſcough 
Juſt, which was not denied by the other Juſtices, but it is not expreſſed whether he ſhall have Tref- 
paſs Vi et Armis, Br. Treſpaſs, pl. 147.—Tenant at Will cut down Trees, Leſſor brought Tre'paſs 
Vi et Armis againſt him, and held good, and judgment accordingly, 4 Le. 167. pl. 271. Walgrave 
v. Somerſet.—becauſe otherwiſe he ſhall have no Action, for Waite is not maintainable —1 Inlt. 57 3. 
It lies not againſt Tenant at Will fer permigeve Waſte, either by Common Laa er by Statute: Arg. 
Show. 318. Cunlip v. Rundle. | | 


47. Nor, according to ſome, againſt Leſſee for a * Tear, though the 2 Rol. Abr. 


Statute mentions Years. 828. Contra 
| 4. 3-28. 


| | It lies againſt Leſſee for 4 Year, and fo from Tear to Year, Br. Waſte, pl. 32. 
8. P. Or for half a Year, 2 lait. 392. And ſo tho' he holds on for twenty Weeks. Plow. C. 467, 
| SER | 8 1. Againſt 


| 
| 
| 
ö 
| 


. ü- huts 
—— aw 
* 


| 1. Againſt whom it may be brought for Waſte done by a Stranger. 


48. If a Stranger commits Waſte, yet an AQtion of Waſte lies againſt 
2323 the Leſſee, for in a Treſpaſs he ſhall recover his Damages againſt the 
of Marl= Stranger. ” | | | 


bridge pro- | 7 | 3 = IE "ES 25 5 
hibits Farmers doing Waſte, and yet if they ſuffer a Stranger to do Waſte they ſhall be charged with 
it;; for it is preſumed in Law, that the Farmer may withſtand it, & qui non chſtat guod obſtare poteſt 
Facere videtur. 2dly, The Law does give to every Man his proper Action, ſo as none be without due 
Remedy; and therefore in this Caſe, the Leſſor ſhall have his Action of Waſte againſt the Leſſee, ang 
the Leſſee his Action of Treſpaſs againſt him that did the Waſte; and fo the Loſs, as Reaſon re- 
_ quires, in the End ſhall be upon the Wrong-doer; and if the Leſſor ſhould not have his Action of 
Waſte he ſhould be without Remedy. 2 Inſt. 145, 146. | .- 


448.3.27.b, 49. So if a Stranger diſſeiſes Leſſee and commits Waſte, Waſte lies 
And the Leſ- againſt Leſſee for this, for he ſhall have his Remedy againſt the Stranger, 
ſor cannot | | Foy | 


iu ſuch Cale, have Treſpaſs againſt the Diſſciſor. Br. Waſte, pl. 37. cites „ 


46 E. 3. 17.b. 50. If a Man, who has Common of Eſtovers of Land in Leaſe, does 
Maſte in cutting ſuch Wood as he ought not, Action of Waſte lies againſt 
Leſſee for it; for it ſeems he may have Treſpaſs againſt Commoner, for 


| he is a meer Stranger for this. 1 
F. N. B. 852 51. A Guardian ſhall not be puniſhed in Waſte for Waſte done by a 
tranger. | : | | 
49E. 3.26. b. 15 If Leſſee for Life leaſes for Years, and Leſſee for Years does Waſte, 
Waſte lies againſt Leſſee for Life, = | | | ; 
1 Inſt. 54. 2. 53. Tenant by the Curteſy and Tenant in Dower ſhall be puniſhed for 
For he in the Waſte done by a Stranger.  - _ | He 


Reverſion 


cannot have any Remedy but againſt the Tenant, and the Tenant ſhall have his Remedy againſt the 
Wrong doer, and recover all in Damages againſt him, for voluntary Waſte and permiſſi ve Waſte is all 


one to him that hath the Inheritance. But if the Waſte be done by the Enemies of the King, the 


Tenant ſhall not anſwer for the Waſte done by them, for the Tenant has no Remedy over againit 
them. 2 Inſt. 303. | EE 6 | 3 8 


, a 1. 54: If two are Jointenants of a Ward, and the one does Waſte, both 
. raft Jg. ſhall be puniſhed in Action of Waſte, Ae CS 885 
cites 3 E. 3 | | 


18. So of Waſte done by one, both ſhall be attainted for it. See 2 Inſt. 203: 


r Inſt. 54.3. 55. An Infant ſhall be puniſhed in Action of Waſte for Waſte done by 


a Stranger. 


2 56. Baron and Feme ſhall likewiſe be puniſhed in Waſte for Waſte done | 


If an lafant by a Stranger. 

is Tenant | 5 | | = 
by the Curteſy or Leſſee for Life or Years, he ſhall anſwer for the Waſte done by a Stranger, and 
have his Remedy over; though ſome have holden the contrary ; and ſo it is in caſe of a Feme Co- 
vert, for the Privilege of Coverture and Infancy, in this Caſe, ſhall not prevail againſt the Wrong and 


Diſheriſon done to him that has the Inheritance, eſpecially when they have their Remedy over, and 


the Eſtate is of their own Purchaſe or Taking. 2 Inſt. 303. 


Ilnſt. 54 a. 57. If Baron, poſſeſſed of a Leaſe for Years in Right of his Feme, com- 


mits Waſte, and after the Feme dies, Action of Waſte lies againſt the 
Baron, becauſe the Law gives the Term to the Baron. NO 


2 Inſt. 303. 58. If Thieves burn the Houſe of Tenant for Life without any Default 


_— A ad- of Leſſee for Life in keeping his Fire, the Leſſee ſhall not be puniſhed for 
* 2 it in an Action of Waſte, _ = 
vg B. 6. 59. A Termor ſhall be puniſhed for Waſte done by a Stranger. 


2. How 
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of Adminiſtrators. Went. Off. of Exec. 127. But Brownl. 2.39. ſays, that an Action of Waſte lies 
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this Action, it mult be by the Statute of G/ouce/ter : But that it will not lie againſt the Defendant even 


() At what Time an Attton of Maſte may be 


ad exheredationem of the Leſſor, and that Inheritance muſt continue at 
the Time of the Action brought. 


ed in Parliament upon Debate, and there commanded to the Juſtices hence- ter; Gib. 5. 
forth to do accordingly in ſuch Caſe. = 


a certain Rule, That if Waſte be committed, and he in the Reverſion dies, that the Action of Waſte 


ſhould remain unpuniſhed, 2 Inſt. 305. 


PCA TOR IOEY 


\ Tort, he ſhall. not have Action of Waſte againſt him during his own pl. 84. 
Seiſin, before re-entry by the Leſſee. Becauſe the Action ought to be in F. N. B 6e. 


Or WAS Ta 


2. How far it lies againſt Executors, Ec. 


60. Waſte lies againſt one Executor alone, without naming his Compa- 2 laſt. 302. 
nion, if the Waſte was done by him alone. | | | 

61. If Termor does Waſte, and makes Executors, and dies, the Action B. Wat 
of Waſte is loſt, for it does not he againſt the Executors, but for Waſte pl. 138. 57 
done by themſelves, and not for the Waſte of the Teſtator: For it is as S. P. 2. loft. 
Treſpaſs, which is an Action perſonal, which dies with the Perſon, 3 5 
| | | ſame in Caſe 


againſt Executors for Waſte done by Teſtator. 


65 Executor de ſen tort of a Term is chargeable in Waſte. 3 Lev. 35. 
| | | Mayor, Ec. 
ef Norwich v. Johnſon. S. C. 3 Mod. 90. it was objected in Error, that if the Plaintiff is intitled to 


by that Statute, becauſe the Action is thereby given againſt the Tenant by the Curteſy in Dower, for 
Life or Years, and treble Damages, c. And that the Defendant is neitl.er of thele : And that it 
being ſo Pena] a Law, ſhall be taken ſtrictly. But per Cur, This is a Remedial and yet a penal 
Law, and therefore ſhall have a favourable Conſtruction. And the Judgment was affirmed. 


— 


— 


brought. 


HEN the Reverſion is deveſted, the Leſſor cannot have an Ac- 1 loft, 356.2, 
tion of Waite, becauſe the Writ is, That the Leſſee did Waſte 


I. 


2. It a Man brings Action of Waſte, and dies before any Recovery, his Lord Cate 


Heir ſhall not have Action for the ſame Waſte, becauſe the Damages do 5 
the atute 


not belong to him, contra 20 E. 1. Liber Parliamentarum, 33. 5. adjudg- of Gloneef. 


it has been 
received for 


fails, for that the Heir cannot recover Damages for the Waſte in the Life of the Anceſtor, and the 
Waſte was not done to the Difinheritance of the Heir; and yet the Law extends the Action of Waſte 
favourably, as much as with Convenience may be, leſt Waſte which is hurtful to the Commonwealth, 


3. If Leſſee for Years does Waſte, and after Leſſor enters upon him by gr. Waſte, 


the Tenet. L) in the 
, | | FEW. new Notes 
there (6) ſays, the Action is ſuſpended, and cites S. C. 


4. If Leſſee for Life does Waſte, and after aliens in F ee, end Leſſor en- g. vr a. 
ters for Forfeiture, yet he ſhall have Action of Watte againſt Leſſee; for pl. 42. RF 


peradyenture if he had not entered he ſhould be difinherited. 45 E. 3. g. S. C. per 


2 8 e 's Finchdex, 
14 H. 8. 14 —8 H. 6. 10. (It ſeems in thoſe Caſes he may have 5 


Action in the Tenet; then it is clear that it lies). e e 
5 | 0 | ſhail not 
have Action of Waſte after his Entry for Waſte done before the Alienation, (In that Caſe the Action 

Was brought in the Tenuit,) | | 

5 | | 5. If 
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I If Tenant in Dower leaſes for her Life to him in Reverſior on within 


30 E. 3-16. Age, who never took the Profits, but at full Age 8 to the Leaſe; | 


| So if he the he may have AQion of Waſte, for Waſte in the mean Time. 


Heir within 

Age, and a Stranger, rendering Rent on Condidon of Re- entry FA Non-payment of Rent. P. N. B. 
568. (E) in the new Notes (a). 

- But if at the Time of, or during the Waſte done, the Heir takes — of the 9 the Waſte is 
| diſpuniſhable, F. N. B. 55. (E) in the new Notes (a). 


| 1laſt. 53.b. 6. If after Waſte done, the Leſſor grants over the Reverſion in Fee, and 
retakes it, yet he ſhall not have Action for the ſaid Waſte. 

Id. Ibid. 7. So if after the Waſte done, the Leſſor grants over the Reverſion, 
and retakes it to him and his Feme, and to his Heirs ; yet he ſhall not 
have Action for the ſaid Waſte, becauſe the Eſtate, which was privy to 
m_ Waſte committed, is altered. 

1 If Leaſe be made for Life, the Remainder for Years, Action of W aſte 
* Krug : hag againſt Leſſee for Life, notwithſtanding the Nemannger for Years ; 5 for 
Inſt. 54. de minimis non curat len. 


S. P. For 
the Recovery therein ſhall deſtroy the "OR foe Years. 2 al. 301 —F, N. B. 39. (E). 


Roll. 9. But if there be Leſſee for Life, Remainder for Life, Action of Waſte 
85 * does not lie during the . uance of the meſne Remainder. 


But in ſuch 
Caſe an In junttiox has been granted out of Chancery. Mo. 884. pl. 748. Anon. 

Br. Waſte, pl. 56. cites S. C. where Perfay held it did not lie; but Belknap contra, But Bree 
ſays, that the Law at this Day ſeems to be with Feray. For if he ſhould have Action againſt the 
brſt Leſſee, then the Eſtate of him in Remainder ſhall be deſtroyed z; and ſuch Conſtruction muſt be 
made to preſerve the Eſtate of a Stranger, who is in no Fault; but if Remainder-man for NT my 
then the Waſte is puniſhable as well beſore as after his Death, 2 Inſt, 301i. | 


11 10. So if there be Leſſee for Life, the Remainder for Life, the Re- 
> N. 2 mai nder in Fee to another, he in Remainder ſhall not have Action of Waſte 
(0) ſay that againſt the fie ſt Leſſee, during the Continuance of the Remainder for Life. 


it lies not- 

withſtanding; and at 59. (II) fays it appears by the Regiſter, that the Writ-is maintainable, though 
the mean Remainder for Life be between the Tenant for Life and him in Reverſion. So if Re- 
xainder-man for Liſe „e his Eſtate to him in the Remainder or Reverſion in Fee. 5 Rep. 
76. b. Paget's Caſe. Ard F. N. B. 58. (C) in the new Notes (6) ſays, That Waſte does not 
lie till after the Death, or Surrender of the pong Eſtate, And 1 Inſt, 64. a. (7) ſays, That 
where it is laid in the Regiſter, and in F, N, B. that Waſte does lie, it is to be underſtood after the 
Death er Surrender of the mean Remainder. | 
But. though he that has the Inheritance cannot have Action of Waſte, during the Life of the Re- 
mainder-man for Lite; yet it was reſolved, That he may ſeize Timber-Trees cut down by the Te- 
nant tor Life; and alſo that a Trover and Converſion would lie for all of them, though he never 
te:zed Parcel of them; for by the cuiting them down, an abſolute Property is veſted i in the Plaintiff, 
unleſs they had been cut down for Reparations, and fo employed in convenient Time, All. 81; $2, 
&c, Udall v. Udall.— And Rel! was of Opinion, that an Action of Trover would lie for the Rever- 
fioner againſt Tenant in Tail, after Poſſibility of Iſſue extinct 3 and he declared he was himſelf of 
that Opiaion, becauſe he had only an Impunity if he committed WR but no * in the Trees.— 
PF. 10 Rep. 44. b. Jenning's Caſe. 


11. But if there be Leſſee for v Life, the Remainder - for Life, after the 


I ain Abr. Death of the Remainder, Action of Waſte lies againſt Leſſee for Wafie 
Cencra 30 E. committed during the Continuance of the Remainder, | 


35 + 

So where a Leaſe was bite fer 2 ears, 8 for Life, the Remainder in Fee; and Leffee for 
Years does Waſte; and then the Leſſee for Life in Remainder dies. The Remainder in Fee ſhall 
la ve Walle, for Waſte done during the mean Rernainder for Life. Mo. 18. pl. 64. Anon. 


2 Roll. Abr. 1 Likewiſe, if a Feme, Leſſee far Li e, marries, and after Leſſor con- 
Hoy 1 Gr the Eftate of the Baron to have for his Life; by which the Baron has 
S. P. 9 a Revetſion for Life; yet if Waſte be committed after, the Action lies 
caue the againſt Baron and Feme, and this Reverſion is not any Impediment. 


Baren him- 

i Aid the Waſte and the 3 and therefore mall not excuſe himſelf for doing the Waſte, in Re- 
& hat he himſelf has the Remainder. : 

| I 3. If 
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13. If Leſſee for Life, and for a Year after, commits Waſte, Action of 2 Roll. Abr 
Waſte lies againſt him. : 829. 

; : : | ADefendant 
pleaded that the Leaſe was to him, his Heirs, and Aſſigns for Life, and a Year after, and demanded 
udgment of the Writ. But Thorp ſaid, That in this Cate the Plaintiff could not have other Writ 
chan what he had, and that Defendant might fave his Eſtate by Proteſtation; and ſo he did, and 
pleaded au Waſte done. Br. Wale, pl. 101. | > | 


14. If a Man leaſes for Life, and after grants the Rewerſion for Years, „ 
and after Leſſee for Life commits Waſte, no Action of Waſte lies againſt Au - = meg 
him during the Term for Years. a ſelf has 2h 

5 | | | | . granted 
away the Reverſion, in Reſpect whereof he is to maintain the AQtion. Id. ibid. and 273. 4. 


1s. But if a Man leaſes for Life or for Tears, and after grants a Leaſe i luſt. 34 4. 
go commence after the End of the firit Eſtate, Action lies againſt the firſt 
Leſſee, notwithſtanding this future Interelt : And the Term ſhall be ſaved 
in this Cale. „ e 
16 If there be a Feoſſee of Land upon Condition, and the Feoffor enters, Perk. 8. gy. 
and does Treſpaſs, and atterwards the Condition is broken, and the Feoffor 
enters, yet the Feoffee ſhall have an Action of Treſpaſs againſt the Feoffor, 
notwithitanding that he hath not the Land wherein the Treſpaſs was done. | 
17. Where a Leaſe is made to the Huſband and Wife for Life or Years, F. N. B. 39. 
there the Wife ſhall not be puniſhed after the Death of her Huſband for (J) 
Wafte done by the Huſband. _ : | | 
18. If a Man leaſes 2 A. during the Life of B. the Remainder to him 3 
during the Life of C. if he commits Waſte, an Action of Waſte ſhall lie A 7 
againſt him. : os be made tos 
. | 8 | | | A, for his 
Life, the Remainder to A. for the Life of B. if A. does Waſte, an Action of Waſte doth lie againſt 
him; for the Wrong-doer hath both the Eſtates in him; and of that Opinion was Sir James Dyct, 
Ch. J. 2 Inſt. 301. | | | ' 


19. But if there be a Leaſe for Tears or Life, Remainder to a Baron and : 
Feme in ſpecial Tail, and Leſſee does Waſte, and the Feme dies without ue. Mo, N 2 vt; 
The Baron ſhall not maintain, any Action upon tbe Statute. "SE EE 

| | ſaid, That if 
the Remainder be limited over to the Baron and his Heirs, and the Feme dies after the Waſte done, 
the Baron (as he apprehend) ſhall have Action for this. Waſte done in the Life of his Feme, becauſe 
the Eſtate of Tenant in Tail after Poſſibility is drowned in the Inheritance. But Dyer denicd it. 
1d. ibid, | | | 
20, If Leſſor covenants with Leſſee nat to bring Action of Maſte during Rio. 18 ©. 
two Tears againſt him, and after, during the two Years, Leſſee does Waſte; 64. Anon. 
Leſſor may, after the Expiration of the two Years, bring Action of Waſte But other- 
for the Waſte done within the two Years ; for the Covenant is no Diſpen- * 
ſation as to the Waſte, as it was ſaid, but only with his Complaint during us 
the two Years, ; 1 | | Leaſe fer 

55 g . 1 tw) Lear: 
3 of Waſte, for there he has diſpenſed with the Waſte, and not with the Action only. 1d. 

bid. Anon, | 


21. If Leſſee for Life without Impeachment of Waſte, and Rewerfioner, Mo. 72. pl. 
join in a Leaſe for Tears; Leſſce is diſpuniſhable of Waſte during the Life 19% 
of the Tenant for Lite, but after his Death he is puniſhable ; for, as Dyer Ce 
and Brown faid, though at firſt it ſhould be ſaid to be the Leaſe of Tenant 
ior Lite, and the Confirmation of him in Reverſion, yet by ſuch Death it 
is —_ into another Nature, and ſhall be ſaid the Leaſe of him in Re- 
Vernon. 8 | „ 5 


22. 4. 
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Sir W. Jo. 5 t. 22. A. ſeized in Fee makes Leaſe for Years, and afterwards conveys the 


Pl. a. Bray v. Reverſion to the U/e of himfelf for Life, withous Impeachment of Waſte, 
Tracy. Cro. Remainder in Fee; Leſſee for Years coinmits Waſte ; he ſhall not have 


J Side Privilege to be diſpuniſhed of Waſte ; but after the Death of him in 
n Reverſion for Life he ſhall be puniſhed. — Oo | | 


is only upon 

thePoint of a | FFF | | | i 
Leale for Years to A. Remainder for Life without Impeachment of Waſte to B. Remainder in Tail 
to C. but ſaying nothing of the Conveyance ſubſequent to the Leaſe for Years, The Court held, that 
the Plaint ff ſhould recover; for though in the Lite of B. the Termor by his Aſſent might have com. 
mitted Waſte, and he had not been puniſhable afterwards, yet when he is dead he that committed the 
Waſte has done it to the Diſheriſon of him in Remainder, and it is all one as if it had been done after 
the Death of Tenant for Life. | | | | 


Br. Waſte, 23. It was agreed, that the Heir ſhall not have Action of Waſte, 1 
pl. 76. Time of his Father, but in his own Time, and Iſſue was taken accordingly. 


_— 


(Ky Df the Pꝛoceſs and Pꝛoceedings in Actions ot 


If theDeſen- I. HE 13 E. 1. c. 14. EnaQts, That of all Manner of Waſte done to the 


| Gant be re- | Damage of any Perſon, there ſhall from henceforth be no Writ of 
r aed Ni. Prohibition awarded, but a Writ of Summons, ſo that he of whom Complaint 


hil, &c. ſo 


a peradven- 


is, ſhall anſwer for Waſte done at any Time. And if he come not after the 


| ture he was Summons, he ſhall be attached, andafier theAttachment he ſhall be diſtrained. 


never {um- | | | h = | | 
moned, nor any other Writ ſerved whereby be might have Notice, yet a Writ of Enquiry of Waſte 


| ſhall be awarded by this Branch of the Statute, for here it is not ſpecified, that Iſſues ſhould be re- 


turned, Cc. but generally, and by the Writ, the Waſte ſhall be inquired of by the Oath of twelve 


Men, where the Defendant or any for him may attend if he will, and the Jurors may find againſt 


the Plaiatif, 2 Inſt. 389. 


if he be. 2 And if he come not after the Diſtreſs *, the Sheriff ſhall be command- 
fendant ap- ed that in proper Perſon he ſhall take with him twelve, &c. and ſhall go 
pears upon to the Place waſted, 5 | EG by . | | 
the Diſtreſs, | LY | . | . | . 
and pleads, and after makes Default, the Plaintiff ſhall not by this Branch have a Writ to inquire of the 
Waſte, becauſe it is out of the Words and Purview of this Act. 2 Inſt, 390. . 

+ Here are three Things to be obſerved, firſt, That the Sheriff ought to go in proper Perſon, for that 
though in Rei Yeritate he is no Judge, yet this Writ is in Nature of a Commiſſion unto him, and he is 
in Loco Judicis, and therefore he ought to go in propria Perſona, Secondly, Where ſome: have holden 
that the Sheriff may inquire upon this Writ, by Oath of ſix or eight Perſons, it appears that there 


ought not to be under twelve, for the Words of this Branch are Aſſumptis ſecum twelve. Yet this is 


but an Inqueſt of Office, for it is taken ſans miſe des Parties, that is, without any Iſſue Joined. Thirdly, 
The Sheriff mult go ad Locum Vaſtatum together with the Jurors, and view the ſame, for i/a cadunt 


potius ſub Viſa quam ſub Auditu, 2 Inſt, 390, 


It was agreed by the whole Court, that if ſix of the Jury are examined upon a Veire dire, if they 
have ſeen the Place waſted that it is ſufficient, and the reſt of the Jury need not be examined upon a 


Voire dire but only to the Principal. Godb. 290. pl. 298. Gage v. Smith, 


If the Waſte 3. And ſoall inquire of the Waſte done, and.ſhall return an Inqueſt, and | 


be aſſigned Ifter the Inqueſt returned they ſhall paſs unto Judgment, like as it is con- 
in divers tained in tbe Statute of Glouceſter. 5 . 5 


Towns, the | 


| Sheriff ard the Jurors muſt view all the Places waſted in every of the Towns, but he may inquire | 


thereof in any one of the Towns, anu this Copulative doth ſo knit the Words together, as he cannot 


inquire in a foreign Town. 2 Inlt. 390. 


Compl. At= 4. The Proceſs incident to Action of Waſte, is, firſt a Writ of Summons 
torney» 231»made by the Curſitor of the County where the Land lies, and on the Re- 
ES turn 


259. 


12 
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turn of this Writ the Defendant may eſſoin, and the Plaintiff adjourn, c. 

Then a Pone is to be made out by the Filizer of the County, on the Re- 

turn of which, a Diſtringas Iſſues for the Defendant to appear; and upon 

his Appearance the Plaintiff declares, and the Defendant pleads, &c. Or 

if the Defendant makes Default, a Writ of Enquiry goes to the Sheriff, to 

inquire by the Oath of twelve Jurors, what Damage the Plaintiff hath ſuſ- 

tained, and then the Party hath Judgment to recover the treble of it: Alſo 

after Judgment entered, a Writ of Seiſin is awarded to the Sheriff to give 


* 


poſſeſſion to the Plaintiff of the Place waſted. 


5. In Waſte againſt two, by the Biſhop, of Exheredationem Eccleſic, and Br. Waſte, 
Proceſs continued till the grand Diſtreſs returned, one came and the other Pl. 99. 


made Default, and he who appeared was compelled to anſwer alone, for 


the Proceſs is determined againſt the other. | 
6. In an Action of Waſte the Jurors thall have a View of the Place 


| waſted, Ec. as an Incident to the Action of Waſte, for in the Action at the Vin. Abr. V. 
= x 22 P. 491. 
Common Law, the Juror ſhould have had the View. . 

| | agi eed by 


the whole Court, if the Jury be ſworn that they knew the Place, it is ſufficient, altho' they be not 
ſworn that they ſaw it, although that the Place waſted be ſhewn to the Jury by the Plaintiff's Ser- 


vants, yet if it be by the Commandment of the Sheriff, it is as ſufficient as if the ſame had been 


ſbewed unto them by the Sheriff himſelf, Godb. 20g. pl. 289. Gage v. Smith. 


7. Though the View in Action of Waſte was not returned on the Proceſs 28aund. 284. 


on which the firſt Jurors appeared, and were ſworn, and tried the Iſſue, Sreen v. 


yet it was reſolved to be good enough, becauſe although the Jurors ought oe 


to have the View, yet it was not neceſſary for the Officer to return it; but 


the Court on the Trial ought to examine the Matter, whether the Jurors 
have had the View or not; for on the Trial fix Jurars, at leaft, ought to 
have had the View, or elſe the Jury ſhall not be taken, And a Day of 


Continuance was given Eo quod the ſurors had not the View, and Interim 
wideant, &c. and in an Aſſize the View of the Jurors is requiſite, but it 
is never returned, for perhaps neither the Sheriff nor the Officer knows 
whether the Jurors have had the View or not; for the Words of the Writ 
are Et Interim videant, c. and not Et Interim haberi fac Viſum : So that 
the Jurors may view the Place waſted, when the Officer is not preſent, and 
therefore the Officer is not obliged to return the View ; but it ought to be 
examined on the Trial, and the Party may make his Challenge to the Ju- 
rors for that Cauſe, if fix of them at the leaſt have not had the View, and 
the Officer had returned that they had the View; yet if it appeared on the 
Trial, by Examination, that they had not the View, the Return would be 
to no Purpoſe, nor conclude any of the Parties, Plaintiff or Defendant. 

8. 4 9 5 Anne, cap. 16. , 8. Enacts, That in any Actions in any of her 
Majeſty's Courts at Weſiminſt er, where it ſhall appear to the Court that it 
will be neceſſary that the Jurors ſhould have the View of the Place in 
queſtion, the Courts may order ſpecial Writs of Di/tringas or Habeas 
Corpora, by which the Sheriff or other Officer ſhall be commanded to have 


ſix out of the firſt twelve of the Jurors, or ſome greater Number, at the 


Place in queſtion, ſome convenient Time before the Trial, who ſhall have 
the Matters'in queſtion ſhewn to them by two Perſons in the Writ named 


tobe appointed by the Court. 


9. In an Action of Waſte there ſhall be Summons and Severance for the 2 lat. 305. 


Writ is ad Exhereditationem, and the Action of Waſte is a Plea real. 


10. A Plaintiff ſhall have Coſts in all Actions of Waſte, where the Da- Stat. 8 & 9 


mages found do not exceed twenty Nobles, which he could not by the W. 3. c. 11. 


Common Law. | 8 
11, Before any Waſte is done, a Prohibition may be had, directed to the 2 Inſt. 146 
Sheriff not to permit it; or he in Remainder, Sc. may have an Jnjune- 36 


1 tion?! Rep 49. 


LitoraCaic, 


a] @ vo wvaort 
| tion out of the Chancery to ſtay the Waſte, and enter the Houſe or Lands, 
to ſee if Waſte is committed, tc. 1 DE 
Hobart's 12. Though the Efate be executed by the Statute of Uſes, yet there may 
ep $15 bee geperal Writand ſpecial Count. oo oo 


- Skeate v. | 
Oxenbridge. | ED | | | 
Id. Ibid. 13. If the Writ mentions that A. being ſeiſed of the Land fince 27. H. g. 
in feolſed B. to Uſes, &c. and derives under it, though the Writ does not nen- 
tion that the Feoff ment was 10 B. in Fee, yet inaſmuch as the Uſe had been 
to make the Writs ſo ever fince the Statute, it is to be allowed, though if it 
was not in Fee to B. but an Eſtate for Life of B. it will paſs. But the De. 
claration upon it ought to alledge the Feoffment to be in Fee. | 
Het. 79. 14. A Man after the Statute of 27 H. 8. made a Feoff ment in Fee to the 
Folſam's U/e of himſelf for Term of his Life, and after his Deceaſe to the Uſe of J. S. 
Caſe. and his Heirs, The Feoffee does Waſte, and J. S. brought his Adion of 
Waſte. And now if his Writ ſhall be general or ſpecial was demurred in 
judgment. And Hutton and the other Juſtices were clearly of Opinion, 
that the Plaintiff ought to bave a ſpecial Writ ; and ſo it was adjudged | 
afterwards | . | | | 
Theloal's 15. in Waſte againſt Feme on a Leaſe made to herſelf for Life, ſhe pleaded 
Dig. lib. 11.51 the Leaſe was made to her and her Baron for their two Lives, and that 
6. 54. [. after the Barons Death no Waſte was done, and ſo did not plead to the 
. Writ; but it was faid the Writ had been better if the Leaſe had been ſup- 
; poſed to the Baron and Feme. . 5 5 | 
Br. Walte, 16. In Waſte by the Feoffees in Uſe againſt the Leſſee for Years of Ceſtuy 
* — que Uſe, lies well, though no Form of Writ be thereof given in the 
| Regiſter or in the Statute. But quære the Form of this Writ ; for it was 
cum M. & M. fuerunt ſeifiti ad Uſum C. and did not ſay of what Eſtate ; 
. and therefore held ill in this by ſeveral. 1 | £ 
F. N. B. 56. 17. Ina Writ of Waſte, if the Premiſſes of the Writ recite Qued non li- 
. cent alicui facere Vaſlum in Domibus, Boſcis, & Gardinis, and in the End 
| of the Writ it is faid that the Defendant hath done Waſte in Lands, Houſes, 
Woods, Gardens. and Exile of Men; ſo as there is more in the Endof the 
Writ than is in the Premiſſes, yet the Writ is good; and /ſo if Jeſs be in the 
End of the Writ than is recited in the Premiſſes, yet the Writ is good; 
as if it had been recited Qued cum Proviſum ſit, quod non liceat alicui facere 
Paſtum, Ic in Terris, Domibus, Boſcis, & Gardinis ; and in the End it is 
recited Quod Defend” fecit Vuſtum in Terris only, or in Boſcis only, or in 
Domibus only, yet the Writ is good. 55 5 
Rrownl.238. 18. If Leaſe be made to Huſband and Wife for Life, and for twenty Years 
Bedell u. after their Deaths, and the Wife dies and Waſte is committed, the Wife 
Bedell. ſhall not be named in the Writ, nor the Term after her Death 
z luſt zog. 19. Note, that the Action of Waſte againſt the Guardian is general, Fecit 
Vaſftum, c. de Terris, Ic. quas habet vel habuit in Cuſtodia de hereditate 
præ dict, which Writ doth extend as well to the Guardian in Socage as in 
Cpivalry. | | Ce | ED 


1. In 


s, 


be pleaded, as the granting over of his Eſtate, before which no Waſte was done, 2 Inſt. 302, 
In Waſte it is no Pha that the Defendant had nothing in the Land the Day ef the Writ purchaſed : 
For if he does Waſte, and grants his Eſiate over, yet Waſte lies againſt him; tor the Graritee may lay | 


of one Year, to commence at Eaſter next after, to continue for one Year, and ſo 
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j. In what Caſes the Action ſhall be brought in the Tenet. 


20. If Leſſee for Life does W aſte, and grants bis Eflate, yet Action of, Roll, Abr. 


Waſte lies againſt him in the Tener. 82a. 


9 
It thall be 


in the T-net during the Term, becauſe in the Eye of the Law he is Tenant as to the Action of Waſte, 
and againſt him that was the Wrong-doer did the Action accrue, which he cannot avoid by his Aſſign- 


ment, and againſt him ſhall the treble Damage be recovered, and the Place veſted. And ſo it is of 


meine Aſſigne es; a juſt Interpretation, that he that did the Wrong ſhould anſwer the ſame; and this 
is the Caute that general Non-tenure is no Plea in an Action of Waſte, but ſpecial Non-tenure ma 


that no Waſte was done after the Grant made to him, and the other will incur no Miſchief it he has 
done no Waſte; for he may ſay, that ſuch a Day he granted over his Eſtate, before which Grant no 
Waſte was done; per Finchden clearly, and the Action of Waſte was Puas Tenet, And yet Non-tenure 


ii no Plea; for by him Waſte is only Treſpaſs, and by recovering againit him, the Grantee ſhall loſe 


the Place waſted ; for the Plaintiff has elder Title than the Grantee. Br. Waſte, pl. 22. 

In Waſte Nas Tenet; the Defendant ſaid, that he had nothing the Day of the Writ purchaſed, nor 
ever after, Judgment of the Writ, and held no Plea ; for if a Man does Waſte, and grants his Eſtate 
over, the #rit ſhall ſay, that they held as long as the Term continued, and by this the Grantee who is 
no Party to the Writ, ſhall loſe the Place waſted, Br. Waſte, pl. 25. | | 


21. If a Guardian commits Waſte, and grants bis Ward over, the Ward z loſt. 30g. 


5 hall have Waſte, during the Infancy in the Tenet, againſt the firſt Guardian 


for the ſaid Waſte. we | | 
22. And if the Ward brings it againſt any during his Nonage, it ſhall be Br. Waſte 


in the Tenet. | | pl. 33. 
And yet if 


he was Guardian before the Writ purchaſech he ſhall not be charged but to his own Time, and every 


Guardian fer his own Time. Id. Ibid. 


23. If a Leaſe for Life be made upon Condition that if the Leſſee do ſuch Brownl.2 39, 


an Act, bis Eftate ſhall ceaſe, and he does commit ſuch an Act, the Writ Anon. 


ſhall be brought againſt the Leſſee in the Tenet, though his Efate is 


ended. | | | 
24. If Feme Leſſee for Life grants his Eftate over, and after marries, the 2 Roll. Abr. - 


Action ſhall ſuppoſe that Tenent. 


| 829, 
25. So if Leſſee for Life does Haſte, and after aliens, and Leſſor enters , Roll. Abc. 


* 


for the Forfeiture, the Writ ſhall be in the Tenet. 830 


1 | | | Br. Waſte, pl. 
84. takes Notice only of Leſſee for Years, and which was the Principal Point of the Caſe, and that in 
ſuch Caſe the Writ ſhall be in the Tene/; but that in cale of Leſſee pur autre Vie where Cæſey que Vie 


dies, it ſhall be in the Tenuit. „ 


26. An Action was brought for Waſte in Lands quas Tenet pro Ter mino Br. Waſte, 
Annorum, and counted that he leaſed to the Defendant, 10 H. 5. for Term pl. 9g,—— 


But where 
the next Year, and ſo from Year to Tear as long as the Parties pleaſed, by V -f 1 my 
tue of which Poſſeſſion, & c. he occupied by the Space of twenty-four Years, and brings 
and aſſigned the Waſle certain, & e. The Defendant pleaded no Waſte done, Writ quas 
and found for the Plaintiff. And the Action was brought Anno 14 A. 8. And Tenet of the 


the Court held that the Count abated the Writ ; for where it is Tenet, and eee 5 


is thirty Years after the making, and counts of twenty-four Tears, this is a ,,,;,., 
| | | | pending the 


Wii, yet this Writ quas Tenet is good, quod Cur conceſit. Id. Ihid. 


Determi- 
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Determination of the Leaſe a long Time before the Writ purchaſed, and 
therefore ſhall be Tenuit, and not Tenet: | 
2 Roll. Abr. 27. It a Leſſor bring Maſte, the Writ ſhall be quod fecit Vaſtum, Sc. in 
830. Terris which he holds of him. 
1d. Ibid. 28. But if he in the Remainder brings AQon of Waſte, the Writ ſhall 
| not be, which he holds of him, becauſe he does not hold of him. | 
Id. Ibid. 29. So if ſuch Renainder eſcheats, and the Lord bring the Action of 
3 bk 2 Waſte, the Writ ſhall not be, which he holds of him, - 
P 
Mo. 72. pl. 30. If the * Leaſes for Life * 4 and afterwards his Heir Cons 
_—_ Re Nu firms the E/ftate of the Leſſee for his Life, he ſhall have Action of Waſte, 
28 27 ;uuas Tenet of his Demiſe; becauſe the firſt Leaſe is determined by the Con- 
firmation; per Dyer and Brown. 
14. Ibid. 31. K there are two Fointenants of Land limited to them 4 the Heirs of 
one, and they join in a Leaſe for Years, and the Tenant for Life dies, the 
other thall have Action of Waite of his Demiſe ; ; per Dyer and Brown. 


2. In what Calcs:i hall be brought in the Tennis. 


2 Roll. Abr. 32. There is not any Writ i in Chancery i in the Tenuit againſt Tenant for 

830. bis own Life. But: 

Id. Ibid. 33. It ſhall be brought in the Tenuit againſt Leſſee for Ye ears after the 

* Term paſſed. 

Id. Ibid, 34. Butif it be not brought in the Tenuit, yet if there are any Werds in 
| the Writ which imply that it is paſt, it is good, as Quas ei dimifit, 

1 35. After the Death of Ceſty que Vie it 1 8 be ab * the Te- 


Br. Waſte, Fant pur auter Vie in the Tenuit. 
Þ 47. cites 

S. C. And per Perſey, if Leaſe be made to the Feme, ied [oe fakes Barn wh does Waſie, RE” the 
e dies, Waſte againſt the Baron ſhall be 9 Tenuit. 

T Br. Waſte, pl. 103. S. P. For he may hold over the Term, 


2 Roll. Abr. 36. If Tenant pur auter Vie 455 Waſte, 1 . and Laifor enters for 

830. the Forfeiture, the Writ ſhall be againſt him in the Tenuit. 

14. Ibid. 37. Likewite, if Waſte be brought again a Guardian after full Age of 

| the Watd, the Writ ſhall be in the Tenuit. | 

1d. Ibid, 38. So it ſhall be in the Tenuit, if it be brought after full * againſt a 

es Guardian for Maſte before Q fignment over. 

Id. Ibid. 39. If Feme Leſſee for Years does Waſte, and the Term incurs, and ſhe 
marries, the Writ ſhall be againſt Baron and Feme, and ſhall ſuppoſe that 
they tenuerunt. . this, for it ſeems it ſhall be the Feme tenuit dum 

ola fuit. 

[9. Ibid, £4 If Feme Tenant pur auter Vie does II Ae, and Ceſty gue Vie dies, and 

the Feme marries, the Writ thall be that the Feme fenuilt. | 

Br, Wafte, 41. If the Leſſee makes a Feoff ment, and the Leſſor re-enters, the Action of 


pl. 9s Waſte ſhall be in the Tenuit, becauſe the Leaſe is determined. And where 


he continues it, it [ball he quas Tenet, Note the Diverſity. 
1 id.. 2. Sc if Tenant does Waſte, and then ſurrenders to his Leſſor, the Writ 
2 „ ſhall be in the Tenuit, as ſome hold; but others hold it ſhould be in the 


F. N. B. 


(L)] in tis ” Tenet, whether he be Tenn for Life or Years, 


y 


new Notes | 

there (ö) S. P. And if he in the 8 agrees Sent he ſhall not have an Action of Waſte i in 
the Tenuir, for he cannot, by his own Act, alter the Form and Nature of his Action, from the Tenet 
to the Teauit; and he cannot Plead, That betore ſuch a Surrender no Wafte was done. 2 Inſt. 304. 


«Rep. 12:-b, 43. Ly EY if Grantee of a Term upon Condition does Waſle, and al- 
Saunders ter the Grantor enters for Condition broken, Action of Waſte ſhall be main- 


28855 tainable againſt the Grantee i in the Tenuit. 
44. Where 


<2 Or W A S T 483 
44. Where 4. was Leſſee for Years and deviſed his Term to B and made g Rep. 12. b. 
C. his Executor, and died, and C. did Waſte, and aſſented to the Dewiſe. InSzunder's 
this Caſe, though between the Executor and Deviſee, this has Relation, <*'+ 
and the Deviſee is in by the Deviſor, yet Action of Hafte ſball be main- 


tainable againſt the Executors in the Tenuit, 


2 hd * 


(L) Df the Pleadings in Action of Matte. 
FT is a good Plea in Waſte, that the Houſe was ruinous at the Time g. Waſte, 


of the Demiſe, and therefore fell: Or that the Houſe or Trees fell pl. 130. 


- 


| by Wind or Tempeſt. 


2. In Action of Waſte brought by the Leſſor againſt the Leſſee, the Leſ- i Iaſt. 356. a. 
ſee in reſpect of Privity cannot plead Riens en le Rewerfton ; but he muſt | 
ſhew how and by what Means the Reverſion is deveſted out of him; but 
if the Grantee of a Reverſion brings an Action of Waſte, the Leſſee may 


plead generally, that he has nothing in the Reverſion. 2 | : 
3. In an Action of Waſte by the Heir againſt his Father, upon a Gift to gr waſte, 


the Father and Mother, and to the Heirs of the Mother; the Tenant ſaid, pl. 85. 


that he diſcontinned to R. in the Life of the Feme, abſgue hoc that the 
Plaintiff had any Thing in the Reverſion, in the Right of his Wife the Day 
of the Writ purchaſed, or after, and the Plea was held double : And per 
Martin and others, Nothing in Reverſion only is a good Plea there. Contra 
where the Plaintiff counts of his own Leaſe, or of the Leaſe of his Anceſtor. 
But it is a good Plea in Waſte ex Afignatione, upon Grant of Reverſion to 
the Plaintiff. Note the Diverſity. | | 

4. And in Waſte againſt Tenant by the Curteſy, it is a good Plea that held. Ibid. 
diſcontinued in Fee to R. in the Life of the Feme, and after R. leaſed to a 
him for his Life, ſaving the Reverſion, and fo nothing in Reverſion the Day 
of the Writ purchaſed, &c. 9 

5. And where the Plaintiff counts of his own Leaſe, or of his Anceſtors, Id. Ib d. 
the Tenant may ſay quod non dimiſit, and ſhew how the Heir has granted | 
the Reverſion to another to whoin he attorned, after which Attornment no 
JJ... Cv | | 

6. In Waſte the Defendant ſaid as to the Grange, that the Moiety was gr. wn. 
decayed before the Leaſe, and the other Moiety was uncovered by Tem- pl. 69. Fx 
peſt ; and before the Defendant could repair it, the Plaintiff entered, andperHull, the 
was ſeized the Day of the Writ purchaſed. Judgment % Adio; and 2 is all 
per Hank, the laſt Plea is double, the Tempeſt and the Entry; but ee 


contra. peſt is not 
| Waſte, uns 


leſs the Defendant permits the Timber to rot after the Tempeſt, - Br. Double Plea, pl 30, 


7, Where a Leaſe is upon a Condition, that if the Tenant ſuffers Waſte, Id. Ibid. 
he may enter, there he cannot enter for uncovering by Tempeſt, unleſs he | 
lays that the Leſſee had ſufficient Time after to repair it, and did not. Per 
„„ noni _ 55 | 

8. In Waſte for permitting a Houſe to be uncovered, by which the Tim-Br, Waſte, 
ber became rotten and corrupt, Defendant faid, that the Day of the Writ pl. 86. 
purchaſed, the Houſe was ſufficiently repaired ; and the beſt Opinion was, 


that it is no Plea ; for it is in a Manner double, the one that if Waſte was 


done it is amended ; and the other, that there never was Waſte. But if 
he had ſaid, that after the Waſte, it was ſufficiently repaired before the 


9, Waſte 


| Writ purchaſed it ſeems to be a good Plea, 
Vol. V. I 


\ 


454 


Br. Nega- e 


tive, & c. 
pl. 21. 


36. T 


TL) O‚‚‚ EW AS TE: 

9. Waſte in ten Aſhes, the Defendant faid, that the Plaintiff gave them 
to K. C. and commanded the Defendant to cut and deliver them to the ſag 
KR. C by which he did fo. Judgment /% Adio; the Plaintiff faid, that he 
did not cut by his Command; per Newton and Paſlon, this is Negative 
Pregnant, by which he ſaid that he did not command him; quod nota, 

10. Where a Leaſe is by Deed without Impeachment of Waſte, or by 
Grant to be diſcharged of Waſte, all by one and the ſame Deed, the Te. 


* nant may rebut, and plead in Bar by it, and ſhall not be driven to his Wit 


Aud Brocke Of Covenant; per Paſion. Brocke makes a Quære, If he ſhall be driven to 
ſays, it ſeems Writ of Covenant, it it be granted by another Deed. . 7 


to bim, that 


if the Grant be by another Deed, it may well be pleaded in Bar alſo. 


2 Roll. Abr. 11. If a Man leaſes Land to another fine Impedimento Vaſti, it hall be a 


835. 


1d. Ibid, 


Pi. 89. 


good Bar in an Action of Waſte; for thoſe Words ( fine Impedimento Vaſti) 
amount to as much as without Impeachment of Waſte. - EE 
12. So if a Man leates the Manor of D. and all Lands and Tenements, 
Sc. Parcel of the ſaid Manor, to have the afcrefaid Manor, Lands, Woods, 
Sc. as Houſe-boot and Hay-boot, fine Impediments Vaſti for Years ; this 
ſhall be a good Bar in Action of Witte ; for the Woods ( fine Impediments 
Vafti) relate io all the Ihings demiſgd, ard tte expieſſing of Houſe-boot, 


Oc. is Surplus and void. 
Br. Waſte, 


13. Where the Deſendant juſtifies the Waſte of cutting of Aſhes for Fire. 


boot, he ought to furmiſe, that there were no Underwoods upon the Land, 


c. And the ſame Law ſcems to be where he takes Beeches or other 


Trees which are Timber, by the beſt Opinion of the Court. 


44 E. 3. 44. 14. If Leſſee does Walte by cutting of Trees, and Leſſor carries them 


b. Por the 


carrying 
them away 


by the Leſ- 


jor is no Ex- 


away (admitting the carrying away tortious, for there it is held, that he 
may have Treſpaſs for them againſt the Leſſor) yet this is not any Matter in 
Bar of the AQtion ; but he ſhall be put to his Treſpaſs. | 


cuſe of the Waſte, which the Leſſee was guilty of by the Abaternent, Br. Waſte, pl. 39. cites g. C. 


Br. Waſte, 
pl. 112. 


In Waſte for 


Trees cut 


15. Waſte in a Houſe, and allo in a Wood, by which he cut the Trees 
and fold them, c. The Defendant as to the Houſe ſaid, that no Waſte 
was done; and to the Trees, that the Houſe was ruinous in Groundſels at 


and fold, the the Time of the Demiſe, by which he cut for Reparations, ard put the 


Defendant 


Trees in the Groundſels; and per Cur. This is a good Plea ; Whete the 


muſt aniwer Plaintiff counts generally of cutting of Trees without more, but contra 


to both: Fo 
the Sale is 
traverſable, 
and admit 


pr 


where he counts of Sale, as here; for there he ſha!) anſwer to the Sale, by 
which Cateſby juſtified as above, abſque hoc, that he ſold them, and good 
Reaſon, for the Writ of Waſte is. Quad non liceat alicui Vaſtum, Vendilio- 


that he cuts en ſeu Deſlrudionem facere in Terris, Domibus, Buſcis, EFc. 
and ſells and | 


buys them again, and beſtows them upon the Repairs of the Houſe, yet the Toit which is ſuppoſed in 
the Sale is not aniwered; per Montague. And Knightly ſeemed to be of the ſame Opinion; and he 


ought alſo 


to conctude, that it is the ſame Waſte. D. 35» b. 36. a. pl. 33, 34. in Cate of Malverer 


. Spink. D. 90. b. pl. 8. in Caſe of Mervin v. Lyds. 


Br. Waſte, 


pl. 112. per 
Choke J. 


Br. Waſte, 
pl. 114. 


16. Ne venda pas is no Plea, but Defendant ſhall juſtify as in the Plea 
above, ahſqus hoc, that he fold ; or ſhall ſay, no Waſte done generally. 


17. In Treſpaſs it was agreed, that Tenant for Years may cut Wood, but 
it was doubted of Tenant at Will; but it ſeems that as long as Tenant at 
Will is not countermanded, he may cut ſeaſonable Wood, c. Littleton 
ſaid, then he ought to ſay, they have uſed ſuch Cuſtom in the Country to 
cut Underwood, for otherwile the Juſtification is not good. Queræ inde. 


Ly . Note, 


mainder. 


to her by the Heir, to hold without Impeachment of Waſte, and averted 
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18. Note, Where Hedge- boot or Pale-boot are granted to be taken Noy 23. Jen» 
reaſonably, and where certain Loads or a certain Number of Trees are bins v. jca- 
granted annually for that Purpoſe, here it is not neceſſary to ſhew that the“. 
| 59 is in Decay; and note that for Fire- boot it is not neceſſary at the 


| Time of cutting to ſhew the Neceſſity; ſo for Reparation, for it is Reaſon 


and good Huſbandry to cut them in ſome convenient Time before-hand ; 

becauſe that which is allowed certainly at ſome Years may not be ſufficient. „ 3. 75 
19. If a Man leaſes a Houſe, and grants farther to Leſſee, that he mays. C. cited 

make his beſt Profit of it; this Grant ſhall not be any Bar in Action of A's: Lat. 
Waſte for abating of the Houſe ; for the Grant ſhall be intended, that he 137: in the 
ſhall make his beſt Profit according to the Law, without Tort and n 5 
ritance to the Leſſor. Dubitatur. | | hoy: "OY 
20. So if the Leaſe be of a Wood, with Grant to make his beſt Profit, vg b 
of it, he cannot cut and fell. Dubitatur. es 22; 
21, But if a Man leaſes Land, and grants farther to the Leſſee, that he E z. 7. b. 
ſhall make his beſt Profit of the Mines of Stones, Coal, and Iron, open in Leſſee for 
the Land; this Grant ſhall be a good Bar in an Action of Waſte for dig- cars of 


ging of Coals, Stone, and Iron, and felling : For the moſt Profit of them 13 
15 to ſell, and he can have little other Profit. Liberty to 
_= | dig, and 


make his Profit of the Mines, digged for Mine, and ſold the Gravel coming off it; this is no Waſte, 
if the firſt Ac of digging be not Waſte: For the Sale is not Waſte, that being a ſubſequent Act. 
Adjudged Godb. 28. pl. 37. 27 E. C. B. Anon. | 

22. In Waſte by him in Remainder, he ought to ſhew the Deed of Re- R. Waſte, 
; | . pl. 28. 

| | | | He ſhall 
ſhew the Deed, if it be demanded by the Tenant. But fer Finch, he need not ſhew it till then. 
Br. Monſtrans, pl. 15. 1 | = | | | | 
23. In Waſte againſt Tenant for Years of the Leaſe of the Plaintiff him- Theloa!?; 
ſelf, the Defendant pleaded that the Plaintiff Vil habuit in Tenementis but P's: lib. 11. 
jointly with his Wife in Tail, Sc. and held a good Plea. | cap. 44+ 
24. So in Wafte againſt Baron and Feme, on a Leaſe to them both made Theloa!”; 
by the Plaintiff's Father, the Tenants pleaded, that the Plaintiff's Father Pig. lib. 11. 
ne leſſa pas to them, Modo & Forma, Ac. and held a good Plea. dap. 2. 


25. But in Waſte againſt Tenant in Dower, ſhe pleaded a Grant made a 
Br. Waſte, 


that he had Aﬀets by Deſcent ; and the Opinion was, that it is no Plea * 


For the Statute of Glouceſter ſpeaks of Warranty with Aſſets to bar the 


Tail, and not of Grant with Aſſets. | * 
26. In Action of Waſte againſt "Tenant in Dower, it is a good Bar, that the 39 E. 3. 33. 
Baron who was the Anceſtor of the Plaintiff, aliened to B. who aſſigned to ; 
her her Dower, and fo the Reverſion is in him, and not in the Plaintiff. - 

27. In Waſte againſt Tenant by the Curteſy, or in Dower, they may ſay, p, Releaſe, 


that the Plaintiff granted the Reverſion to M. M. to whom they aitorned. pl. 46. 
| | : x If the Heir 


granted away the Reverſion, and Tenant attorned, the Action failed at Common Law. 2 Inſt, 309, 


28. In Waſte, the Plaintiff counted upon a Leaſe for Years, by him Br. Negati- 
made to the Defendant, and that he did Waſte : And the Defendant was V, &c. pl . 


not ſuffered to ſay, that he did not leaſe for Term of Years, but that he 
did not leaſe Modo & Forma, c. tor if he leaſes for Lite or in Fee, the 


Defeadant may plead it, and traverſe the Count, tc. 
29. In Waſte againſt 4. for Tenements, which he held of the Leaſe of Br. Waſte, 


F. who held them for Term of Life of the Leaſe of his Father : the Defer- pl. 35. 


dant ſaid, that he had * nothing in the Tenements the Day of the ee 


Purchaſed, nor ever after; but E. was and is Jenant: [Judgment of the 85. 
Writ and non allocatur, upon which he ſaid, that E. was Tenant, the Day * gr. Non- 


of the Writ purchaſed, ab/que hoc, that he ever any Thing had of the tende, pi. 
| Li-4:-: En Leafe?* 
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Leaſe of F. which was held a good Plea, and the other maintained hþ 
Writ; quod nota, and yet Nontenure is no Plea in Waſte ; but it ſeems 
that this amounts to that E. non dimiſit Modo & Forma. | | 
Br. Waſt 30. Waſte was brought againſt Tenant for Life for digging Clay and 
zr. Waſte, a eee, A SD 
| ro, Gravel, the Defendant juſtified, by Command of the Plaintiff; and the beſt 
The Leſſor Opinion was, that it is no Plea, for the Leffor himfelf cannot juſtify to di 
was leiſed in jt, therefore his Command is void; as if I command J S. to kill my Father, 
3 3 which he does, | {hall have Appeal: And in Formedon if Writ of Eſtrepe- 
not except ment is delivered to the Tenant, the Demandant cannot command him ty 
te Gravel, Cut the Trees, but Eſtrepement lies, for thoſe Commands are void. 
Aud lo his | | . | Fon 
Command, during the Leaſe, is not good; and, by Townſhend, this Gravel is Part of the Inheritance, 
and he cannot grant his Inheritance, by Parol only without Deed. See the 7ear-Book, 2 H. 7. 14. 


Mo. 54. pl. 31. But where I. brought Waſte againſt the Defendant, Tenant for 
158, Ward Lite, by Reaſon of a Remainder to him limited by Uſe ; and aſſigned the 
EL © Wuſte Profternendo Horreum. The Defendant pleaded in Bar, that the 
| great 'I'imber of the ſaid Barn, at the Time of the Death of her Huſband, 
was ſo rotten, fc. that it could not be repaired, This was taken to be a 
| good Plea, and Iſſue taken upon tha Matter. | 5 . 
3 Le. 203. 32. "The Plaintiff made a Leaſe for Years to A. and before the Expiration 
pl. 256. thereof he made another Leaſe of the ſame Lands to B. the Defendant, to 
Thorp v. begin preſently, and then brought Action of Waſte againſt him for Waſte 
Winsfeld. gone during the firſt Leaſe: The Court ſaid, that in ſuch Caſe it would 
not be ſafe for him to plead, No Waſte done, for it would be found againſt 
him, and if he ſhould plead the ſpecial Matter, as aforeſaid, vis. That the 
| firſt Leaſe was in being at the Time of the Waſte done, after the Expira- 
tion whereof no Waſte was done: This would be good, if the ſecond Leaſe 
was not by Indenture, otherwiſe he will be eſtopped by the Indenture from 
ſhewing that the ſecond Leaſe had another Beginning than the Indenture 
_ purports, and then the Waſte will charge him. And if Defendant pleads 
the ſpecial Matter, the Plaintiff, by his Replication, may ep him to plead 
any other Beginning of the Term than the Letter of the Indenture pur- 
ports, and itwill be no Departure becauſe it ſtrengthens the Declaration. 
Ow.24.C.B. 33. Ancient Demeſne is 29 good Plea in an Action upon the Statute of 
Owen's Glouceſter, ſor it is only a perſonal Action, and the Statute is beneficial to 
Caſe. the Commonwealth © „% 
Cro. Eliz. 34. Waſte for cutting down 300 Oaks; the Defendant pleaded as to 200 
893. of them, that the Houſe leaſed was ruinous, Cc. and that he cut them 
| 5 35 SE down to repair the Houſes, and as to the Reſidue, that he felled and keeps 
Stangeld. them to employ about the Reparations Tempore opportuno. And all the 
| Court, without Argument, held it no Plea: For if it ſhould be good, 
every Farmer might cut down all the Trees on his Farm, when there was 
no Manner of Occaſion to repair, 1 N 
i laſt. 355 b. 35: If two bring an Action of Waſte, the Releaſe of one is a good Bar 
- . Ifthe Action againſt the other. e =x | | 
by two be | | 55 55 EY | © | 
brought in the Tenuiz, a Releaſe of the one is a Bar to both. But otherwiſe it is in the Tenet, for 


* 


there the Releaſe of one doth not bar the other. Id. Ibid. 


36. If there be Tenant for Life, the Remainder over in Tail, and he in 
Br. Waſte, « o . 0: - @ 2 
1 Remainder releaſes to the Tenant all his Right, this is a good Bar againſt 
But if Te- Releaſor in a Writ of Waſte ; and yet Fee nor Fee Tail does not paſs. 
nant in Fee ; | 1 95 PA F 
releaſes to his Tenant for Life all his Right, yet he ſhall have Action of Waſte. So if Leſſee for 
Life does Waſte, and grants over his Eſtate, and Leſſor releaſes to the Grantee; in an Action of Waſte 
againſt the Leſſee, he ſhall plead the Releaſe: And yet he has nothing in the Land. 1 Inſt. 269. b, 
And ſo in Waſte ſhall Tenant in Dower, or by the Curteſy, in the like Caſe, and the Vouchee 
and the Tenant in a recipe, after a Feoffment made, and fo in a Cintra Formam Cellationii. 


Id lbid. | 1 | 
(M) Df 
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M) Ok the Jud ment in Actions of aſte, and 


what ſhall be recovered thereby, 


LOTATUTE of Glouceſter, 6 E. 1. c. 8: Foadts. That he + which TIf one ſoirn- 


ſhall be attainted of Waſte, ſhall leeſe * the Thing that he hath waſted: | _ _ 


And moreover ſball  recompence thrice ſo much as the Waſle ſhall be taxed at. botn ſuall be 
; | | LE 8 | | attainted of 
the Waſte, Ec. 2 Inſt. 303. Bit treble Damages ſtall be recovered againſt him that did the 
Waſte only. 2 Inſt. 3. 
* [n an Action of Waſte againſt a Leſſee for Life, for Waſte done in three Acres, the Defendant 
claims Fee: Whereupon Iſſue is joined, the Jury find againſt the Defendant, That he hath but an 
Eftate for Life: And inquired further of the Waſte, and found the Waſte done in one Acte only. 
The Plaintiff cannot have Judgment for the whole Land, in Reſpect of the Forfeiture and treble Da- 
mages; For that Judgment is not according to this Act, that is to ſay, of the Place waſt-d, and treble 
Damages in Reſpect of the Place waſied : Wherefore he had Judgment according to the Statute, of 
one Acre and treble Da rages. 2 Inſt, 30g. | | 
i Whereſvever the Common Law gave fingle Damages againſt any, this Act gives treble, unleſs 
there be any ſpecial Proviſion made by this Act. 2 Inſt. 306. | 
This Statute does not bind the King, Per Coke Arg. Mo. 321. in Englefield's Cafe, 


2. And for I aſte made in the Time of Wardſhip, it ſhall be done as is, Gu. 
contained in the Great Charter. | 4 
„ | a Stranger 
to cut down Timber-Trees, or to proſtrate any of the Hou'es, and according to his Name of Guar- 
dian doth not endeavour to keep and preſerve the Inheritance of the Ward in his Cuſtody and Keeping, 
nor to forbid and withitand the Wrong-doer, this ſhall be taken in Law for his Conſent : For in this 
Caſe qui non prohibet quod prohivere poteſt afſentire widetur ; and if ſuch Waſte and Deſtruction be 
done without the Knowledge of the Guardian, or with ſuch Number as he could not withitand, then 
ought the Guardian to caule an Aſſiſe to be brought againſt ſuch Wrong-doers, by the Heir, wherein 
he ſhall recover the Freenold and the Damages for ſuch Wiong and Diſheriſon. So note a Diverſity 
between the Intereſt of a Guardian created by Law: For there in an Aſſiſe the Heir ſhall recover Da- 
mages; but otherwiſe it is in Caſe of a Leaſe for Years, which is the Leſſor's own Act. 2 luft. 305, 


z. And where it is contained in the Great Charter, that he which did The Com- 
Waſte during the Cuſtody ſhall leeſe the Wardſhip ; it is agreed that he mittee of a 
ſhall recompence the Heir his Damages for the Waſte, if ſo be that je ved did 
Wardſbip laft do not ai mount to the Value of the. Damages, before the Age after 2 
the Heir of the ſame Wardſbip. | | e Shae: 

| riage to the 


Heir, and he refuſed, and married elſewhere. . The Waſte is found by Office. The Queſtion was, 
Whether the Committee may bring Forfeiture of Marriage. The Court upen Adviſement held, That 
the Committee by doing Waſte Joſt only the Ward of the Land, and not of the Body, by the expreis 
Words of this Statute, Dy. 25. b. pl. 163. Anon, | | 


4. Upon the Conſtruction of the Statute of Glouceſter, ſome Queſtion has 2 Iaſt. 307, 
been made, whether in this mixed Action the Place waſted is the princi- 
pal or the Damages : And in divers ReſpeQs the one is more principal 
than the other: For in Reſpect of the Antiquity againſt Tenant in Dower, 
and Tenant by the Curteſy, the Damages are the Principal; and therefore 
they ſhall be ſometimes preferred, vis. The Plaintiff to have Execution 
of the Damages before the Place waſted, hut in Reſpect of the Quali'y, 
the Realty is ever preferred before the Perſonalty, and therefore in Waſte, 
if the Defendant confeſs the Action, the Plaintiff may have Judgment of 
the Land, and releaſe his Damages, which proves the Realty to be the 
Principal ; for eazne majus dignum trahit ad ſe minus. | 
5. If two Coparceners leaſe Land for Life, and after Waſte committed F. N. B. 6s. 
one dies; the Aunt and Niece muſt join in Action: And though the Niece( 
thall recover no Damages, yet ſhe ſhall recover the Place walted : And it 
ſeems they ſhall hold the ſame in Coparcenary, 
| 5 6. In 
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Br Waſte, 6. In Waſte at the NMiſi Prius Waſte was found in four Oaks i in divers 


pl. 24. Parts in a Wood: And it was doubted if he ſhall recover the Wood or 


. 53 the Place waſted: And at laſt it was awarded, that he recover e Place 


does Waſte waſted, and his treble Damages. 

in one | . 
Corner of the Wood, he ſhall not loſe all the Wood, per Fineux, Ch. ]. but only the Place waſted, 
Br. Waſte, pl. 96 But if there are divers Plots of the Land in the Wood in divers Places; if the 
T-rmor does Waſte in the Wood, he ſhall loſe thoſe Plots, tho? he did not do Waſte in them; for 
thoſe are Parcel of the Wood: And this ſeems to be where he has done Waſte in the Wood ſpar fim 
& circumguague 3 3 and this was ſaid by Fineux in the 3 of Thecher. Ibid. 


: Int. 80. If Trees growing ſparſi im ina Cloſe are cut, in an Agion of W aſte all 
Brownl.240. the Cloſe ſhall be recovered. 


S. P. Anon. 
dan the treble Value ſhall be levied by . fo Kc. Id. Ibid, 


2 Inſt. 54. 8. If Waſte 50 done in divers Rooms in a Houſe, the Rooms ſhall i be re· 
covered in Attion of Waſte, and not all the Houſe. 
Id. Ibid. 9. But it Waſte be done in a Houle Jparfir im throughout the Houſe, al 
| the Houte ſhall be recovered. 
1 10. If Waſte be done in the Hall of the Houſe, yet all the Houſe ſhall 
In antient not be recovered, tho! ſome fay, that the Houſe has its Denomination 
Time, it was from the Hall, Fo 


| holden b | | 
ſome, that if the Hall was waſted, the whole Houſe mould be recovered; for that in thoſe Days the 
Hall was the Place of the greateſt Retort and Uſe, infomuch, that the whole Houſe was called by the 
Name of the Hall, as Dale Hall, &c. but the Pur view of che Statute of Gleuceſter i is, that he ſhall 
loſe that Thing that he hath waſted. 2 Inſt. 303, 304. 

Noy Attoruey-General, in Mr. thing s Reading held, that the 15 E. 3. Tit. Waſte, 8. That in 
Waſte of the Hall the Houle ſhall be recovered, was good Law, contraiy to the Opinion of 1 Inft. 54. 
2. And he cited the Cale of Lord Abergavenny v. Sir Richard Southwell, in an Action of Waſte, 
for Waſte done in Kitchen end Larder of a Cattle, and all the Caſtle was recovered, becaute a Caſtle 

is not div NY and fo adjudged, 11 Eliz. See D. NOR b. Marg. pl. 33. 


2 Roll. Abr. 11. If a Man brings a an n Action of Waſte, bent the pales of a Park, 
836. which incompaſs the Park, were permitted to decay; but it is not averted 
that there were any Deer in the Park, or that thereby the Deer were dit- 
perſed, and in this AQtion the Plaintiff recovers ; he ſhall not recover all 
the Land which is compriſed within the Pale, but only the Place where 
the Pale ſtood. And the Court ſeemed to incline to it in Writ of Error 
upon ſuch Judgment in Bank, the Judgment being emen in the King's 
Bench to recover the Place waſted. 
Br. Waſte, 12. If a Man does Waſte, and grants his Eſtate over, yet upon Action 
Pl. 33. brought againſt him, he ſhall loſe the Place watted : And his Grantee, who 
is not Party to it, ſhall loſe his Intereſt. And therefore it is a good Plea 
for the Grantee, that ſuch a Day he granted his Eſtate over, before which 
Grant no Waſte was done: And in Action againſt the Grantee it is 2 
good Plea, that J. N. e it to him, after which Grant no Waſte 
was done. 
Br. Waſte, 13. In Waſte by two upon a Leaſe for Term of Liſe, one was ſummoned 
pl. 116. and ſevered, and the other ſued forth, and aſſigned the Waſte in divers 
| Things, as in cutting of Willows, and found for the Plaintiff, and Da- 
mages were taxed, and he had Judgment to recover the Moiety of the 
Damages, and the Mojety of the Place waſted, and as to the Willows the 
Court aGvited. 
Br. Waſte, 14. If a Man does Waſte i in Hedge-rows which 8 a Paſture, no- 
pl 130. thing ſhali be recovered but the Place watted, vis. the Circuit of the Root 
and not the intire Paſture. | 
Vin. Abt V. 15. If the l'enant of one Houſe is Diſſeiſor of che next Houſe, and he 
22, 50g. pulls down bath, and builds tem into one New one, Dickie ſhall recover 


all the Hove.” 
1 6. When 


I! 


mainder in Fee, and the Leſſee in Poſſeſſion Waſtes the Lands, though 
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16. When Waſte is brought in the Tenuit, Damages are only to he re- 4 Rey: 14. 
I | 5 , f | lakes 
covered. | 1 way 2 i Cale. 
17. If Leſſee for Years or Life grants a Rent out of the Land fo leaſed, Biownl. _ 
and afterwards commits Walte, it the Lord recovers the Place watted, yet 235. Kue. 


the Land ſhall be charged. 


— 


N) In what Caſes in general Taſte map be 
rettrained by Injundttion in Equity, 


1. IF a Tenant for Life plant Woad on the Land, which is of fo poiſon- s Rep. 
b ous a Quality that it deſtroys the Principles of Vegetation, without p 4 0 of 
an expreſs Power in his Leaſe, where it is uſual to have ſuch Powers, it 55120 ", 
may be conſidered as Waite, and the Court of Chancery may grant an In- Canc. 
junction. n 1 | 
2. If there be Leſſee for Life, Remainder for Life, the Reverſion or Re- Moor 554 
. 
he is not puniſhable ſor Walte by the * Common Law, by Reaſon of the g om 43. 
Remainder for Life; yet he ſhall be reſtrained in Cha 1 
mean Remainder for Life ; ye 1all be reſtrained in Chancery, for this & That ſuch 
is a patticular Miſchief. | Ds Leſſee is not 
ER, Bs 85 puniſhable 
by the Common Law, during the Continuance of the Remainder, though after its Determination he 
is. Vide x loſt. 54. 2 laſt. 301. | | 


3. But if ſuch Lefſ-e has in his Leaſe an expreſs Clauſe of without Im- 1 Vern 23. 
peachment of Waſte, he ſhall not be enjoined in Equity. Although a 
5 | | Court of 

Equity will not aſſiſt a Forfeiture, yet the Tenant in Poſſeſſion ſhall be reſtrained in Equity from com- 
mitting Waſte in all Ca es, in which Walte is puniſhable by Law; and for this Purpoſe an Injunction 
will be granted before the Bill is filed; alfo an InjunQion will be granted to ſtay Waſte in Behalf of 
an Infant in Ventre ſa Mere; Equity will lik-wite, (in ſome particular Caſes), reſtrain the Tenant 
from committing Waite, where it is diſpuniſhable by Law, either by the Nature of his Eſtate, or by 


expreſs Grant of witbour Impeachment of Waſte; but where, by the Agreement of the Parties, the 


Leaſe is made woirhout Impeachment of Waſte, Equity will not reſtrain the Leſſee from cutting Time 

ber, plowing, opening Mines, Sc. though ſuch Leſſee ſhall be reſtrained from pulling down Houſes, < 
defacing Seats, &c. Hard 96. 1 Chan Rep. 13, 14, 106, 116, 2 Vern, 392, 711. 1 Saik. 161. 
2 Chan. Ca. 32. 2 Chan. Rep. 94. | Tr: 


4. If A. is Tenant for Life, Remainder to B. for Life, Remainder to firſt Payre! v. 
and other Sons of B. in Tail Male, Remainder to B in Tail, c. and B. 3 
(before the Birth of any Son) brings a Bill againit A. ro ſtay Waſte, and 3 
A. demurs to this Bill, becauſe the Plaintiff had no Right to the trees, 
and no one that had the Inheritance was Party; yet the Demurrer will be 
over-ruled, becauſe Waſte is to the Damage of the Publick, and B. is to 
take care of the Inheritance for his Children, if he has any, and has a par- 
ticular Intereſt himſelf, in caſe he comes to the Eſtate. = | 

5. On a Motion for an Injunction to ſtay a Jointreſs, who was Tenant in td, Ibid, 
Tail after Poſſibility, Sc. from committing Watte ; it was urged, that ſhe Cook v. 
being Jointreſs within the 11th of H. 7. ought in Equity to be reſtrained Whaley. 


from cutting Timber, that being Part of the Inheritance, which, by the 


Statute, ſhe is reſtrained from aliening; and the Court granted an [rjunc- 


tion againſt wilful Waſte in the Site of the Houle, and pulling down 


Houſes. 


6. But 
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Id. Ibid. 6. But where a Jointreſs, who had a Covenant that her Jointure ſhould 
Carew v. he of ſuch a yearly Value, which fell ſhort, though her Eſtate was not 
Carew. without Impeachment of Waſte ; yet the Court would not prohibit her 
| committing Waſte, ſo far as to make up the Defe& of her Jointure. 
But quere if an Action of Waſte be brought againſt her, if Chancery ayjl} 
injoin the Action. = 5 . | 
7. It ſeems to be a general Principal, however, that 
4 rod 6a. 8. Tenant in Tail, after Poſſibility, ſhall be reſtrained in Equity from 
pl. 53. doing Waſte by Injunction, fc. becauſe the Court will never fee a Man 
Abraham v. diſinherited; per Chance, Finch. And he took a Diverſity where a Man 
Bubb. is not puniſhable for Waſte, and where he hath a Right to do Waſte ; ang 
1 Woman cited IUvedule's Caſe, 24 Car. 1. ruled by the Lord Rell, to warrant that 
enant in eee | " | | 
Tail, afier Diſtinction, 2 Shaw 69. pl. 53. Abraham v. Bubb. 
Poſſibility of 3 „ 
Ifue extinct, was reſtrained from committing Waſte in pulling down Houſes, or cutting down Trees 
- which ſta: d in Defence of the Houſe, and Fruit Trees in the Garden: But for ſome Turrets of Trees, 
which ſtood a Land's Length or two from the Court, would grant no Injunction, becauſe ſhe had b 


Law Power to commit Waſte: and yet ſhe was nevertheleſs reſtrained in the Particulars aforeſaid, be. 
cauſe they ſeemed to be malicious. 2 Freem. 278, 279. pl. 349. | | 


erb. 152. . A. deviled Lands, on which Timber was growing, to his Wife for 
| Sen fi Life, Remainder to B. in Fee, paying ſeveral Legacies within a limited 
Claxton. Time, and in Default of Payment, the Remainder to C. he paying the 
Legacies; and on a Bill brought by B. the Court gave him Leave to cut 
Timber for the Payment of the Legacies, though it was oppoſed by the 
Tenant for Lite and the Deviſee over, he making Satisfaction to the Wi- 
dow for breaking the Ground by Carriage, Waſte, Cc. 5 
10. So where a Man created a Term for 500 Years, in Truſt for him- 
ſelf and his Wife for Life, Remainder to Truſtees for Payment of Debts 
and Annuities; and by Will deviſed the Reverſion thereof to A. for Life, 
without Impeachment of Waſte, Remainder to his firſt and other Sons in 
Tail Male, with Remainder over; and A. being in Want, the Court gave 
him Leave to cut down Timber to the Value of 500 J. though the Debts 
and Annuities were not paid; the Truſtees having no Power to fell the 
Timber, the Debts being like to have a long Continuance, and there being 
a great deal of decaying Timber on the Eſtate. | 


2Vern. 218. 
Aſſimwall v. 
Leigh & al. 


In what Caſes Waſte may be reſtrained in Equity, notwithſtanding the 
Words without Impeachment of Waſie, be contained in the Leaſe, c. 


Plowd. 138. 11, It is true that a Leaſe without Impeachment of Waſte, takes off all 
Reftraint from the Tenant of doing it; and he may in ſuch Caſe pull up, 
or cut down Wood or Timber, or dig Mines, &c. at his Pleaſure, and not 
be liable to any Action. WE: | 

11 Rep. 82. 12, But tho' the Tenant may let the Houſes be out of Repair, and cut 

: —_ a down Trees, and convert them to his own Uſe ; yet where a Tenant in Fee 

6 Rep. 63. ſimple made a Leaſe for Years without Impeachment of Waſte, it was ad- 

Dyer 184. Judged that the Leſſor had ſtill ſuch a Property, that if he cut and carried 

away the Trees, the Leſſee could only recover Damages in Action for the 
TFreſpaſs, and not for the Trees: Alſo it hath been held, that 'Tenant for 
Life, without Impeachment of Faſte, if he cuts down Trees, is only ex- 

empt from an Action of Waſte, &c, 
Wood's Inſt, 13. Andit the Words are, To hold avithout Impeachment of any Writ or 
574 Action of Waſte, the Leſſor may ſeize the Trees, if the Leſſee cuts them 


down, or bring 1 iover for them. 


„ 
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14. In many Caſes, likewiſe, the Court of Chancery will reſtrain Waſte, 


though the Leaſe, Cc. be made without Impeachment of Waſte, For 


15. The Clauſe of without Impeachment of Waſte, never was extended to 


allow the very Deſtruction of the Eſtate itſelf, but only to excuſe for per- 
niſeve Waſte, and therefore fuch a Clauſe would not give Leave to fell or 
cut down 'irees ornamental or ſheltring of a Houſe, much leſs to deltroy 


or demoliſh a Houſe itſelf, Thu DT 
16. A Bill was brought by Remainder-man to reſtrain Tenant for Life, Ms Rep. in 


without Impeachment of Waſte, from cutting Timber in Meſtavood Park Chanc. 17 44. 
improper to be felled ; and Lord Chanc. granted the Injunction to reftrain Packington 


v. Pack ing- 


the Defendant from cutting Timber, which ſerved for Shelter or Orna- on x 


ment to the Houfe, or which grew in Lines, Avenues, or Ridings for Or- 


nament, and alſo any other Timber in the Park, which was not of proper 
Growth to be felled. —And his Lordſhip in this Caſe declared, that Courts 


of Equity had in this Reſpe@ eſtabliſhed Rules much more reſtrictive than 
thoſe of the Common Law; which gave Tenant for Life, without Im- 
peachment of Wafte, as large a Power over the Timber, as Tenant in Fee 


- fimple, that Timber might be had for publick Ule. 


44, Likewiſe, where A. upon his Marriage ſettled Lands to the Uſe of Freem. 
himſelf and M. his Wife, and the Heirs of their two Bodies; afterward Rep 53. 


A. died without ifſue, M. married D. the Defendant, being then Tenant A Ve 
nod. 


in Tail after Poſſibility of Iſſue extinct: and M. and O. having felled elena 


ſome Trees in a Grove that grew near, and was an Ornament to the fad. if there 
Manſion Houſe, and having an Intention to fell the reſt; the Plaintiff, to be Tenant 
whom the Lands did belong in Remainder, brought his Bill to reſtrain M tor Life | 
from felling thoſe Trees, and to have an Injunction to ſtay the committing itbeut ir- 


| is C : f - achinent 
of Waſte. This Cauſe was referred, and if the Parties could not agree, öf Walle, 


then to be ſet down again. But Lord Ch. Nottingham diſcovered his In- and he goes 
clination fartiter for granting an Injunction. | to pull dowa 


the Houſcs, 
Sc. to do 


Waſte maliciouſly, this Court will reſtrain, although he hath expreſs Power by the Ad of the Party 


to commit Waſte ; for this Court will moderate the Exerciſe of that Power, and will reſtrain extra- 


vagant humorous Waſte, becaule it is pro Bono Public to reſtrain it; and he laid he never knew an 


Injunct ion denied, to ſtay the pulling down of Houſes by Tenant tor Life without Impeachment of 


Waſte, unleisit were to Serjeant Peck in Lord Oxford's Cale, and laid, he believed he ſhould never 
ſee this Court deny it again. Ib. 54. : . 


18. So where a Leaſe was made by a Biſhop for twenty-one Years, 2 Freem. 88. 
without Impeachment of Waſte, of Land that had many Trees upon it, and a 8 
the Tenant cut down none of the Trees till about half a Vear before the 8 885 
Expiration of his Term, and then began to fell the Trees; the Court grant- 


ed an Injunction. For though he might have felled Trees every Year from 


the Beginning of his Term, and then they would have been growing up 


again gradually, yet it is unreaſonable that he ſhould let them grow till 
towards the End of his Term, and then ſweep them all away: For though 


he had Power to commit Waſte, yet this Court will model the Exerciſe of 
that Power. | SY | 

19. So in the Caſe of Tenant for Life; Remainder to the firſt Son for Id. Ibid. 
Life, without Impeachment for Waſte, with Remainder over, the firſt Son, 


by the Leave of the Leſſee of Tenant tor Life, comes upon the Land, and 
tells the Trees, although he could not in that Caſe be puniſhed by an Ac- 


tion of Waſte, yet he was injoined by this Court. 5 
20. Likewiſe where A. on the Marriage of his eldeſt Son, in Conſidera- 2 Vera. 738, 


tion of 10,0007, Portion, ſettled (inter alia) Raby Caſile on himſelf for 73% 1 
! a . . 


Life, avithout Impeachment of Waſte, Remainder to his Son for Life, and tos , Vvane 


his firſt and other Sons in Tail Male; afterwards, having taken ſome Dij-,, x, q 


pleaſure to his Son, he got 200 Workmen together, and of a ſudden ſtrip- Bernard, 


ped the Caſtle of the Lead, lron, Glaſs, Doors and Boards, Wc. to the Va- 
lue of 3000 J. And the Court, on the Son's fiiipg his Bill, granted an 
5 | Injunction 


— U OSS OI 7˙ 


| 
| 
| 


Injunction to ſtay committing of Waſte in pulling down the Caſtle, and 
upon hearing the Cauſe, decreed not only the Injunction to continue, but 
that the Caſtle ſhould be repaired, and put in the ſame Condition it was in. 
and for that Purpoſe a Commiſſion was to ifſue to aſcertain what ought 10 
be repaired, and a Maſter to ſee it done at the Charge and Expence of the 
Father, and the Son to have his Coſts. 5 8 

; 21. Biſhop of London, in Edward the Sixth's Time, made a long Leaſe, 

3 of which there were about twenty Years to come, and the Leaſe was 

Biſhop of made without Impeachment of Waſte ; M. in whom by ſeveral mean Aſſign- 
London v. ments the Remainder of this Leaſe was veſted, articled with Brickmakers, 
Webb. that they might dig and carry away the Soil of twenty Acres ſix Feet deep, 
* CO” provided they did not dig above two Acres in the Year, and levelled thoſe 
mc. Acres before they dug up others. The (now) Biſhop of London having 


fore the Sta- 


tute of the Inheritance in Right of his Biſhoprick, brought a Bill to injoin the dig- 


Giouceſter, ging of the Ground for Brick; Lord Chanc. Parker directed, that V. 
Oe did might carry off the Brick he had dug, but ordered an Injunction to ſtop 
not lie 1 | | 2 | 0 5 55 

againſi Leſ- further digging. 
ſee for 5 5 . 5 
Years, and the being vi:hout Impeachment of Waſte ſeems originally intended only to mean, that the 
Party ſhould not be puniſhable by that Statute, and not to give a Property in the Trees or Materials 

of an Houle pulled down by Leſſee tor Years fans Waſte; but he ſaid, that the Reſolutions having 
eſtabliſhed the Law to be otherwiſe he would not ſhake it much lets carry it further, and that he 
cook this Caſe, the Biſhop of London v. Webb, to be within. the Reaſon of Lord Barnard's Caſe; 


Where as he was not permitted to deſtroy the Caſtle, to the Prejudice of the Remainder-Man, ſo 


neither ſhall the Leſſee in the preſent Cale deſtroy this Field againſt the Biſhop, who has the Rever- 


fon in Fee, to the Ruin ot the Inheritance of the Church. Ibid. 528, 5 29. 


2 


2 — 


(o) Tahat Belief may be given in Equity, in 
ales of coate, * ” 


Ms. Rep. 1. A Bill was brought to reſtrain Tenant in Dower from getting Peat ; 
Wilſon v. A Lord Chancellor diſmiſſed it with Coſts, as it appeared to be vex- 
Bragg. „ Aljous; the Peat ſhe fold not being above the Value of 10 4d. But herein it 
A png Was faid, that digging Peat is in many Places the ordinary Boot; and per- 
' haps the only Fruit that can ariſe from the Land. They do not carry away 
the Soil, for they dig off the Turff, then take away the Peat, and lay the 
Turf down again: And Tenant for Life can no more dig Peat to ſell, 
than cut down Timber to ſell; and the Chancellor ſaid, if he was to give 
any Relief, he muſt direct an Iſſue; but that the Cauſe was of too frivolous 
A2 Nature to maintain the Expence. 35 5 
2 Vern. 392. 2. A Bill being brought to redeem a Mortgage, on the Hearing, an Ac- 
Hanſon v. count was decreed, and 2407. reported due; to which Report the Plain- 


Derbi. tiff had taken Exceptions. The Cauſe thus ſtanding in Court, the Lord 


Keeper, on a Motion, and reading Affidavits, that the Defendant had burnt 
ſome of the Wainſcot and committed Waſte, ordered the Defendant to 
deliver up Poſſeſſion to the Plaintiff, who was a Pauper, giving Security to 
abide that Event of the Account. 5 . 
Ms. Rep. 5. A. Tenant for Life, Remainder to Truſtees to preſerve, c. Remain- 
Mich. 529.der to C. the Plaintiff in Tail, Remainder over, with Power to 4. with 
0933-20 Conſent of Truſtees, to fell Timber, and the Money arifing to be veſted in 
v. Lord Lands, Cc. to the fame Uſes, fc. A. felled Timber to the Value of 3000“. 
Craven. with Conſent of Truſtees, who never intermeddled, and 4. had ſuf- 

fered ſome of the Houſes to go out of Repair. C. by Bill prayed an 

Account and Injunction. The Matter of the Rolls ſaid, that the Timber 

t might 
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might be conſidered under two Denominations, to wit, ſuch as was thriving 
and not fit to be felled ; and ſuch as was unthriving, and what a prudenc 
Man and a good Huſband would fell, &c. and ordered the Mafter to take 


an Account, &c. And the Value of the former, which was Waſte, and thete- 


fore belongs to the Plaintiff, who is next in Remainder of the Inheritance, is 
to go to the Plaintiff, and the Value of the other is to be laid out ac- 
cording to the Settlement, &c. But as to Repairs the Court never inter- 
poſes in Caſe of Permiſfive Waſte, either to prohibit or give Satisfaction, 
as it does in Caſe of Wilful Waſte ; and where the Court have Juriſdic- 
tion of the Principal, wiz. the prohibiting, it does in conſequence give 
Relief for Waſte done, either by Way of Account, as for Timber felled, 


or by obliging the Party ro rebuild, fc. as in Caſe of Houſes, c. and 


mentioned Lord Barnard's Caſe as to Raby Caſtle. 2 Vern, But as to 


| Repairs, it was objeQed, that the Plaintiff here had no Remedy at Law 


by Reaſon of the mean Eſtate for Life to the Truſtees, between Plaintiff's 
Remainder in Tail, and Defendant's Eſtate for Life, and that therefore 
Equity ought to interpoſe, Tc. and that this was a Point of Conſequence. 
Sed non allocatur. Hor | | 
4. A Lord of a Manor may bring a Bill for an Account of Oar dug, or 


Timber cut by the Defendant's Teſtator.— Thus | | | 
A cuſtomary Tenant of Lands, in which was a Copper Mine, thatp. will. Rey. 


never had been opened, opened the ſame, and dug out and fold great 406. pl 112. 


Quantities of Oar, and died; and his Heir continued digging and dil- 1p. of Win- 
eſter v. 


poling of great Quantities out of the ſaid Mine. The Lord of the Ma- Knight 
nor brought a n againſt the Executor and Heir, praying an But hist. ord- 
Account of the ſaid r and alledged that theſe Cuſtomary Tenantsſhip ſaid in 


were as Copyhold Tenants, and that the Freehold was in the Plaintiff as this Caſe, 
that as to the 


| Lord of the Manor and Owner of the Soil; and that the Manner 04, - 
paſſing the Premiſſes, was by Surrender into the Hands of the Lord, to . 


the Uſe of the Surrenderee. It was inſiſted for the Defendants, that it did Meadow or 


not appear, that the Admittance in this Caſe was to hold ad Voluntatem ancient Paſ- 


Domini ſecundum Conſuetudinem, ec, without which Words, it was inſiſted, re: 3 
that there could be no Copyhold, as had been adjudged in L. Ch. Na 


fHlolt's Time. And L. Ch. Cowper ſaid it would be a Reproach to Equity the Perſon, 


to ſay, that where a Man has taken another's Property, as Oar, orld. Ibid. 
Timber, and diſpoſed of it in his Life-time and dies, there ſhould be no 
, ro es: f | 

6. Converting a Brewhouſe into Tenements of a greater Value, is Waſte, Lev. 311. 
notwithſtanding the Melioration, by Rea ſon of the Alteration of the Na- Cole v. 


ture of the Thing and of the Evidence; and fo feſolved on a Trial before Green. 


Haile Ch J. and the Jury gave the Verdict accordirgly, and 100 Marks 


ſingle Damages, which being trebled amounted to 200 J. which the Chan- 


cery compelled Cole to take. 


J. Leſſee for 500 Years, of Land about 200 J. a Year, built ſeveral Fin. Rep. 


135. 


ouſes, and thereby impioved the Rents from 200 a Year to 1400. 8 


Year, and quietly enjoyed the ſame for twenty Years and more, and then Eg, Strad- 
an Action of Waſte was brought for pulling down a Brick Wall, and jing. 


cutting down Fruit-'Trees, and digging Gravel for laying the Founda- 
tions of the Houſes built on the ſaid Ground. He brought a Bill ſetting 


forth, that ſuch Building could not be accounted any Waſte, but rather 
a Melioration and Improvement of the Land. "the Defendant pleaded the 


Statute, by which Proviſion is made for bringing Actions of Watte, But 


the Court over-ruled the Plea, and ordered the Defendant to anſwer and 


to ſpeed the Cauſe. ; 


8. An Under-Tenant of a Jointreſs commits Waſte ſpar/im, ſo as at Law? Vern. R. 


the Eſtate was forfeited, but inſiſted that he had improved the Eſtate from 2"3 Pe 


40 l. to 60“. per Annum, and offered to take a Leale of it at that Rent % Ling. 
- | | . ©: err | 
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for 50 Years, and to anſwer the Value of the Timber on 8 Quantun 
| Damnificatus. Quære. = | 5 e 
2 P. Will. 9. One ſeized in Fee of Lands in which there were Mines, all of them un- 
240. Whit- opened, by a Deed conveyed thoſe Lands, and all Mines, Waters, 'I recs 
3 Sc. to Truſtees and their Heirs, to the U'ſe of the Grantor for Life, (who 
eit. > ſoon after died) Remainder to the Uſe of A. for Life, Remainder to 
his firſt, Sc. Son in Tail Male ſucceſſively, Remainder to B. for Life, 
Remainder to his firſt, Ec. Son in Tail Male ſucceſſively, Remainder to 
his two Siſters C. and D. and the Heirs of their Bodies, Remainder to the 
Grantor in Fee. A. and B. had no Sons, and C. one of the Siſters died 
without Iſſue, by which the Heir of the Grantor as to one Moiety of the 
Premiſſes, had the firſt Eſtate of Inheritance: A. having cut down Tim. 
ber and fold it, and threatened to open the Mines, the Heir of the Gran. 
tor, being ſeized of one Moiety ut ſupra, by the Death of one of the 
Sifters without Iſſue, brought his Bill for an Account of the Moiety of the 
Timber, and to ſtay 4.'s opening of any Mine: And it was adjudged the 
Right to this Timber belongs to thoſe, who at the Time of its being ſe- 
vered from the Freehold, were ſeized of the firſt Eſtate of Inheritance, and 
the Property becomes veſted in them. E ER 5 
Vin. Abr. tit. 10. A Bill was brought againſt the Executors of a Jointreſs to have a 
Waſte, p. Satisfaction out of Aſſets for Permiſive Waſte upon the Jointure of the 
81125 Mss. Teſtatrix, c. But by Cowper J. the Bill muſt be diſmiſſed; for here is 
Rep. 1 Geo. no Covenant that the Jointreſs ſhall keep the Jointure in good Repair; 
2. in Canc. and in the common Caſe, without ſome particular Circumſtances, there is 
Turner v. no Remedy in Law or Equity for permiſſive Waſte after the Death of the 
Fan particular Tenant. 3 = = 5 | 
1 Vern. 158. 11. It has been ſaid in Equity, that Remainder-Man for Life ſhall, in 
Brown v. Waſte, recover Damages in Proportion to the Wrong done to the Inherit- 
Brown. ance, and not in Proportion only to his own Eſtate for Life. 5 | 
2 12. A. being Tenant for ninety- nine Years, if he ſhould ſo long live, with 
eee Truſtees to preſerve Remainder to his firſt and other Sons in Tail, Re— 
26 Geo. 3. mainder to B. in Tail. A and B. before Iſſue born of 4. fell Timber. 
Ihe eldeſt Son of 4. afterwards brings his Bill for an Account and Satiſ- 
faction of the Timber againſt B. Per Lord Ch. Plaintiff has no Re- 
medy at Law, either in his own Name, or in the Name of his Truſtees. 
A. if he had not conſented to it, ſhould have brought Treſpaſs; for 
Tenant for Years is conſidered as a Fiduciary for Remainder-Man or his 
Leſſor. If A. had had an Eftate for Life, and no Limitation to Truſ- 
tees, the Plaintiff could have had no Remedy; becauſe Tenant for Life 
might have barred, or ſurrendered the whole Eftate to the Remainder- 
Man: But here the Freehold was in the Truſtees; and the Poſſeſſion of 
Leſſee for Years is in Law the Poſſeſſion of the Owner of the Freehold. 
The Truſtees however could not here have maintained Waſte, becauſe the 
Common Law gave no Action of Waſte, but to the Owner of the In- 
heritance ; and the Statute of Glouceſter gives the Writ to the ſame Per- 
 __ fon ; but the Truſtee is in no other Condition than Remainder- Man ſor 
Life. Truſtees may bring a Bill in Equity to ſtay Waſte, before the 
contingent Remainder comes in eſſe. If the Truſtees had brought ſuch a 
Bill, the Court, as to Trees actually cut, would have obliged them to 
have made Satisfaction in Money, to have been ſecured to attend the 
\ contingent Uſes. Where there is Tenant for Life or Years ſubje& to 
Waſte, and Timber is blown down, the Owner of the firſt Remainder 
in Tail veſted, ſhall have it; for the Common Law confders an 
Eſtate in Centingence as no Eftate: And when the Tree is ſevered 
the Property veſts in Somebody, If there be Tenant for Life, Remain- 
der in Life, Remainder in Fee, Remainder-Man can have no Action for 
Waſte, becauſe Plaintiff muſt recover the Place waſted, which would be 
| | ann | Injuſtice 


OFT W A S C ea- 


Injuſtice to the Remainder over ; but ſuch a Remainder-Man of the Inhe- 
ritance after the intervening Eſtate may have Trover for the Trees, and if 


|  Remainder-Man for Life dies, in the Life of Remainder-Man in Fee, he 
may bring Waſte. | | 


13. Though an Injunction is a proper Remedy, yet it has never been 
determined that a Bill for an Account cannot be maintained afterward : 
And though a Recovery was ſuffered after Waſte done, it was to the Uſe 
of Plaintiff and his Heirs, which is no new Uſe, and ought not to bar 
Waſte in Equity, It is true, Action of Waſte dies with the Perſon ; but 
though Waſte will not lie at Law, as the Perſon committing it is dead, 
yet he may have Relief in this Court. It is held in all Caſes of Fraud, the 


Remedy never dies with the Perſon, but Relief may be had againſt the 


Executor out of Aﬀets ; and this Court will follow the Aſſets of the 
Party liable to the Demand; and Colluſion in this Court is the ſame as 


Fraud. Decreed a Satisfaction to be made to the Plaintiff, for the 


Value of the Timber, as he is now Tenant in Fee of the Eſtate ; but 
would not give any Intereſt, as that would be carrying it too far. 
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of Wills and Teſtaments. 


EV E R A L Branches of theſe Heads having been 8 treated 
8 of under the Articles Deviſes, Executors and Adminiſtrator, 
| and Legacies, little more remains than to conſider what formal 
Circumſtances are neceſſary to the Perfection of a Will and Teſtament, | 
and by what Means, and for what Cauſes they may be avoided. 


For the better underſtanding of theſe Particulars, we will arrange the Mat 
ter relative to the Reſidue of this Subject under the following Diviſion, 
and inquire, 


(A) he: is a Will and e and wherein 
(B) a0 are capable of making a Till and Teſta: 
ment. 
9 ot are the Requiſites to conftitute a good 
| 
(D) Df the ſeveral Kind of Cills,—CWherein, 


1, Of Wills in Writing—And here, 3 
1. What ſhall be a good Will in Writing to pal: 
_— and Tenements, c. Wherein, 
In what Language and Hand a Will may 
1 5 Written. 
2. Of the Circumſtances of . Atteſta- 
tion, Publication, G. 
3. Of the Republication : — As what will 
amount to a Republication, and where a Re- 
publication will make a Deviſe good. 
2. What ſhall be a good Will in Writing of Goods 
and Chattels. 1 
3. What ſhall be a ſufficient Proof of a Will 
Wherein, 
I. In what Caſes Deviſces, Legatees, and Cre- 
ditors may be admittedto prove a Will. —And 
| 2. What the Law eis where the Probate differs 
FI: from the original Will. | | 
2. Of Nuncupative Wills. 


(E) ade Nature and Effet of a CCl and Tefta- 
men 
(F) How Uitils, xc. may be conſtrued. 
(G) How Wills may be avoided iherein. 
1. What fhall be deemed a Revocation of a Will. 
2. Where a Will ſhall be ſet aſide for Fraud, Oc. 
35 Where Fraud 1 in W a Will is examinable. 


(A) agen 
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(A) Chat is a Will and Teſtament, and wherein 
= -- "YEP ViET: 


Teſtament, is a juſt and compleat Declaration or Sentence of a Terms de 


| Man's Mind, or laſt Will of what he would have to be done with Ley Voc. 


his Eſtate after his Death. —Or, according to ſome,— l vant. 


Part 1. f. 2. & 4. Shep. Abr. Part 4. Voc. Teſtament. 


35 1. 


2. A Will, is a Declaration of the Mind, either by Word or Writing, Carth. 38. 
; in diſpoſing of an Eſtate; ard to take Place after the Death of the Teſ- Lea v. Lib. 
tator 5 x | oY | A Will ſhall 
| | . . | „ | | have Rela- 
} tion only to Teſtator's Death, and not to the making, for till his Death he is the Maſter of his own 
Will; and therefore the Will of a Papiſt in Ireland was held to be avoided by a ſubſequent Statute 
made in that Kingdom, which enacts that the Lands of Papiſts there ſhall not be deviſeable, but de- 
ſcend in Gavelkind. Vin. Abr. Tit. Deviſe, (H. b.) p. 273 Ca. 7. | 


i 3. It is in Latin called Teflamentum, i. e. Taſtatio Mentis, the Witneſs Id. Ibid. 
of a Man's Mind, and to deviſe by Teſtament, is to ſpeak by a Man's! Inſt. 111. 
Will, what his Mind is to have done after his Death: And it is ſometimes 
called a Will, or laſt Will, for theſe Words are Hnonyma, and are pro- 
miſcuouſly ufed in our Law: However, by the Civil Law, it is only faid to 
be a Teſtament when there is an Executor made and named in it, and when 
there is none, it is but a Codicil only: For a Codicil is the ſame that a Swinb. Part 
Teſtament is, excepting that it is without an Executor; and a Man cani. ſ. 5. 
make but one Teſtameat that can take Effect, but he may make as many 

- Codicils as he will. N 

4. And by the Common Law, where Lands or Tenements are deviſed i Inſt. 111. 
in Writing, although there be no Executors named, yet there it is proper- 
by called a Laſt Will; and where it doth concern Chattels only, a Teſta- 


man. „ 
5. He who makes the Teſtament, is called the Teſtator; and when a Shep. Abr. 


Man dies without a Will, he is ſaid to die inteftate. Fart 4 Voc. 
| | | | | Teſtament. 
6. A teſtamentary Schedule without Witneſſes or an Executor, has been 214. Raym. 
declared a Will. | OE ger b 1282. Powel 
. | v Beresford. 


ha 


(B) Who are capable of making a Till and 


Teſtament, 
1. AN Infant, until he be of the Age of twenty-one Years, can make ,,H.3. c. f. 
no Will of his Lands by Statute of 32 & 34 H. 6. But by ſpe- and 34 H. 8. 


cial Cuſtom in ſome Places, where Land is deviſeable by Cuſtom, he may r . 


deviſe it ſooner; and of his Goods and Chattels, if he be a Boy, he may” ec. 2. | 
make a Will at fourteen Years of Age, and not before; and if a Maid, | 
at twelve Years of Age, and not before: And then they may do it with- | f 
out®.nd againſt the Conſent of their Tutor, Father or Guardian. 
2. If he or ſhe hath attained to the laſt Day of fourteen or twelve Id. ib. i 
| Years, the Teſtament by him or her in the very laſt Day of their ſeveral | 
Ages aforefaid, is as good and Jawſul, as if the fame Day were already ö 
then expired. | | | 
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Swinb. Part 4. Likewiſe, if after they have accompliſhed theſe Years of fourteen or 

11. lec. 2. twelve, he or ſhe do expreſsly approve the Teſtament made in their Mino- 

| rity, the ſame by this new Will and. Declaration is made ſtrong and 
etffectual. 

1 Inſt. 89. b. 5. And yet ne 7 0 an Infant cannot wake a Will of his Goods and 
| Cuhattels, until he be eighteen Years of Age. | 
aVern. 469. 6. It has however been agreed in Equity, that a Female may make a 

Will at twelve Years of Age of a perſonal Eſtate, and a Male at ſeventeen 
| Years of Age, or fifteen, it he be a Perſon of Diſcretion, 
12 H. 5. c. 243. 7, A Feme Covert cannot make a Will of her Lands and Goods, except 
Perk. ſec. jt be in ſome ſpecial Cates: For of her Lands ſhe _ make no Will with or 
Filz. Exec, Without her Huſband's Conſent, Stat. 32 &. 34 U. 8. 4 Rep. 51. Br. 
405 Teſtament 1 3.—Bur of the Goods and Chattels the has as Executrix to any 
other, ſhe may make an Executor without her Huſband's Conſent ; for if 
ſhe does not fo, the Adminiſtration of them muſt be granted to the next 
of Kin to the deceaſed Teftator, and ſhall not go to the Huſband. 
Plowd. 526, 8. Bur even of them ſhe can make no Deviſe with or without her Huſ- 
| band's Leave, for they are not deviſeable ; and if ſhe deviſe them, the 
Deviſe is void. 
12 H. 7.24. 9. Of the Things due to the Wife, where ſhe was not poſſeſſed during 
— 5 4. 11. the Marriage, as Things in Action, and the like, ſhe may make her Will, 

WS lee. at leaſt the may make her Huſband Executor of her Paraphernalia, vis, 
Pur. Exec. her neceſſary wearing Apparel, being that which is fit for one of her Rank. 
s, 28, 109. Some ſay ſhe may make a Will without her Huſband's Leave, others doubt 
Br.Teſt. 11. of this; however all agree, that ſhe, and not his Executor, ſhall have this 

after her Huſband's Death; and that the Huſband cannot give it away from 
her ; and of the Goods and Chattels her Huſband has either by her or 
otherwiſe, ſhe may not make a Will without the Licence and Conſent of 
her Huſband firſt had ſo to do: But with his Leave and Conſent ſhe may 
make a Will of his Goods; and make him her Executor if ſhe will, And. 
it is ſaid alfo, that if ſhe does make a Will of his Goods in Truth without 
his Leave and Conſent, and after her Death he ſuffers the Will to be prov- 
ed, and delivers the Goods accordingly, in this Caſe the Teſtament 1s good: 
And yet if the Huſband gives the Wife Leave to make a Will of his Goods, 
and ſhe does fo, he may revoke the ſame at any Time in her Life-time, or 
after her Death, before the Will is proved. But a Woman after a Con- 
tract with any Man, before the Marriage, may make a Will as well as any 
bother, and is not at all diiabled hereby. 
2Vern. 104. 10. Likewiſe, a Wife, whoſe Huſband is baniſhed by Act of Parlia- 
ment for Life, may make a Will as a Feme ſole. 
Swinb. Part II. A mad or lanatick Perſon, during the Time of his faſunity of Mind, 
11. ſ. 3. Cannot make Will of Lands or Goods; but ſuch a one as hath his lucida 
Interwalla, clear or calm Intermiſſions, may, during the Time of ſuch 
Quietneſs and Freedom of Mind, make his Will, and it will be good. 
1d. Part 11. 12. So alſo, an Idiot, f. e. ſuch an one as cannot number twenty, or tell 
ect 4. what Age he is, or the like, cannot make a Will or diſpoſe of his Lands 
or Goods; and although he make a wiſe, reafonable, and ſenſible Will, 
yet it is void: But ſuch a one as is of a mean Underſtanding only, that has 
 groſſum Caput, and is of the middle Sort, between a wiſe Man and a Fool, 
is not prohibited to make a Will. 
13. An old Man likewiſe, who, by Reaſon of his great Ape, 1s childiſh 


14 wid. Part again, or fo forgetful that he forgets his own Name, cannot make a Will, 


1. 


6 Rep. 23. for a Will made by ſuch an one is void. 
Narquis of 
"AV chelter s Caſe. 


void, but as to his Lands is good. 


14. So alſo it ſeems a drunken Man, who is fo exceſſively drunk that Swinb. Part 
he is deprived of the Uſe of his Reaſon and Underſtanding, during that 11. f. 1. ad 
Time may not make a Will; for it is requiſite that when the Teftator'<© 6. 
makes his Will that he be of found and perfect Memory, 7. e. that he have 
a competent Memory and Underſtanding to diſpoſe of his Eſtate with 


A | 
15. A Man who is both deaf and dumb, and is ſo by Nature, cannot Id. Part 11. 


| make a Will; but a Man who is ſo by Accident, way by Writing orſ. 1. & 10, 


Signs make a Will; and ſo may a Man who is deaf or duinb by Nature or 
Accident. | | | | 


16. And ſo alſo may a Man that is blind. . Id. part t. 

| 3 | | [.:1. & 1. 

17. But an Alien Enemy, Perſons convicted and attainted, and Recu- Wood, lat. 
ſants convict, cannot make a Teſtament of Lands or Goods. 328. 


183. Neither may the Head, or any of the Members of a Corporation, Fitz. Abr. 


make a Will of the Lands or Goods they have in Common, for they ſhall Teft. 1. 


go in Succeſhon. | Perk. ſ. 498. 
19. A Traitor attainted, from the Time of the Treaſon committed, can Swinb. Part 
make no Will of his Lands or Goods, for they ate forfeited to the King: 1½ f. 8 
But after the Time he has a Pardon from the King for his Offence he may 2 =o 3 
make a Will of his Lands and Goods as any other Man. ME be don 
| before At- 


tainder, his Will is good. Likewiſe his Will of Goods, which he hath as Executor to another, is good, 


for they are not forfeited. Id. Ibid. 


20. A Man who is attainted or convicted of Felony cannot make a g inb. Part 
Teſtament of his Lands or Goods, for they are forfeited: But if a Man be 11. f. 13. 
only indicted, and dies before the Attainder, his Will is good for his Lands N. B. The 
and Goods both; and if he be indicted, and will not anſwer upon his Ar- [oro of 


raignment, but ſtands Mute, Cc. in this Caſe his Lands are not forfeited, I ands re- 


and therefore he may make a Will of them. lates the 
| | Time of the 


Fact committed, but the Porfeiture of Goods, to the Time of the Judgment given. 
21. And if a Man kill himſelf, his Will as to his Goods and Chattels is 3 Cr, 
Ales V, 
| | TD 8 Petit. 
22. A Man likewiſe who is outlawed in a Perſonal Action cannot make Sw inb. Part 
a Will of his Goods and Chattels, fo long as the Outlawry continues in 11. 1. 21. 


Force, but of his Lands he may make a Will. = 


23. But note, That however the Wills of Traitors, Aliens, Felons, and ood, V. 1. 
91. 


| outlawed Perſons are void as to the King or Lord that has Right to the 28 Abe 
Lands or Goods by Forfeiture or otherwiſe; yet the Will is good againſt —_ 4 Wo. 


the Teſtator himſelf, and all others but ſuch Perſons only. Teſtament, 


3 24. And note alſo, By the Civil Law the Wills of divers others, as ex- 1d. Ibid. 


communicate Perſons, Hereticks, Uſurers, inceſtuous Perſons, Sodomites, 
Libellers, and the like, are void; but by our Law the Wills of ſuch Per- 
ſons, at leaſt as to their Lands, are good by the Statutes that enable Men 


to deviſe their Lands. h 
25, In ſhort, all Perſons whatſoever, male or female, old or young, lay Id. Ibid, 


or ſpiritual, at any Time before their Death, whilſt they are able to ſpea 


ſo diſtinctly, or write ſo plainly, that another may underſtand them, and 


Perceive that they underſtand themſelves, may make Wills of their Lands, 


Goods and Chattels, and that although they have ſworn to the contrary ; 


and none are reſtrained of this Liberty, but ſuch as are before named. 


Vor. V. EKR . 1 Mhat 
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(C) That are the Bequiſites to conlittute a good 


RE * conſtitute a good Will it is neceſſa r. 
2, Firſt, That the Teſtator be a Perſon legally capable of mak- 
ing a Will. See evho are capable of making u Will, B. ante. 
Shep. Abr. 3. Secondly, he ſecond Thing required to the making of a good Teſta. 
Part 4. p. 13. ment, is, that there be a Perſon to take, and one that is capable; for in all 
Voc. Telt*. Gifts by Deviſe, or otherwiſe, that are good, there muſt be a Donee in eſſe, 
and not in poſſe only, and one that ſhall have Capacity to take.the Thing 
iven, when 1t is to veſt, or the Gift ſhall be void. | 7 
Id. Ibid. 4. And hence it is, that where the Deviſee of Lands or Goods, or an Ex- 
plow. 345: ecutor of a Will, doth die before the Deviſor, or him that makes the Will, 
| Rigden. the Deviſe and Will is void, and that neither the Heir or Executor ſhall have 
the Thing deviſed. | VVV „„ 
1 And. 60. 5. A Deviſe to the Wife for Life, and after to the Children unpreferred, 
Amner v. is good. | | 72 
Luddington. 


2 And. 11. 6. But a Deviſe by a Man to his Heir and his Heirs is void. 
Garmyn — | | 1 8 GEES |. | 
Arſtete. | | 
Shep. Abr. 7. One deviſed his Leaſes of Lands to B. his eldeſt Son, except the Sum 
Epi of 140/. to be paid out tor Portions for his Daughters, and made B. his Ex- 
You Lene .ccutor ; and held a good Devile ro them after this Mariner, arid thar the 
Daughters might ſue for it in the Feclefiattical Court, or Court of Equity. 
. 8. If one Deviſe to the Son in Tail, and if he die without ue, to the 
3 next of his Name; the Daughter after married cannot have it, for ſhie is 
r . 
Smith. But | | 5 | | : | | 
if ſhe had not been married, ſhe would have had it, as being next of the Name. 1d. Ibid, 


3 Leon. 11. 9. One ſeiſed of a Manor and Lands, deviſeth the fame to his Son, and 
after, by another Part of his Will, deviſeth Part of the fame to another of 
his Sons; theſe Deviſes are good, and they ſhall be.Jointenants. 
10. Thirdly, That the Teſtator, at the Time of making his Will, have 
I Animum Teſtandi, i.e. a Mind or ſerious Intention to make ſuch Will. 
_ Gwinb, Part 11. For it is the Mind, not the Words of the Teſtator, that gives Life 
2. . 3. to the Will: Since if a Man raſhly, unadviſedly, incidently, jeſtingly or 
boafſtingly, and not ſeriouſly, writes or fays, that ſuch a enetthall-be his Ex- 
ecutor, or have all his Goods, or that he will give to ſuch a one ſucha 
Thing; this is no Will, not to be regarded. And the Mind of the Teſta- 
tor herein is to be diſcovered by Circumſtances; for if at the Time he be 
ſick, or ſets himſelf ſeriouſly ro make his Will, or requires Witneſſes to 
bear Witneſs of it, it ſhall be deemed in Earneſt ; but if it be by Way of 
Diſcourſe only, or of ſomewhat he will do hereafter, or the like, it ſhall he 
/ ¾ “Am. . 
12. Fourthly, That the Mind of the Teſtator in making his Will be 
Free, and not moved by Fear, Fraud or Flattery. | | | 
74. This, 13. For when a Teſtator is moved to make his Teſtament by Fear or 


Part 11. circumvented by Fraud, or overcome by Tome immoderate Flattery, the 
. 25, and ſame is void, or at leaſt voidable by Exception: And therefore, if a Man, 
Part 7. ſ. a, hy Occaſion of ſome preſent Fear or Violence, or threatning of future 
3, & 4. *Evils, does at the ſame Time, or afterwards by the ſame Motive, make 
Will, it is void, not only as to him that puts him ſo in Fear, but as 

_— a 
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10 all others, although the Teſtator confirms it with an Oath ; but if the 


Cauſe of Fear be ſome vain Matter, or, being weighty, is removed, and 
the Leſtator afterwards, when the Fear is paſt, confirms the Teſtament, 


B in this Caſe, n the Will may be good. And if a Man, by Occa- 


fion of ſome Fraud * or Deceit, be moved to make a Will, if the Deceitay B Fraud 
be ſuch as may move a prudent Man or Woman, and if the End be Evil alſo, in Wills of 


the Will is void, or voidable at the leaſt; but if the Deceit be light and Lands is only 
ſmall, or if it be to a good End, as where a Man is about to give all RN 
Eſtate to ſome lewd Perſon, from his Wife and Children, and they per- of 85 eee 


ſuade the Teſtator, that the lewd Fellow is dead, or the like, and thereby Law, not of 


procure him to give his Eſtate to them, this is a good Will. And one Chancery. 
may, by honeſt Interceſſions, and modeſt Perſuaſions, procure another toSwinb. 478. 
make himſelf or a Stranger Executor to him, or the like, and this TT Oe. 
not hurt the Will; alſo a Man may uſe fair and flattering Speeches to . Ef. 
move the Teſtator to make his Will, and to give his Eſtate unto him- tate is only 
ſelf, or ſome Friend of his; except it be in Cale where the Flatterer firſt examinable 


: 122 Cy» ; 3 in Eccleſia- 
threatens him, or puts him in Fear , or to his Flattery joins Fraud and Moat Come, 


' Deceit ; or where the Teſtator is a Perſon of weak Judgment, or under the 2p. Wil. 286. 


Government of the Flatterer, or in Danger from him; as when the Phyſi- Steventon v. 


cian ſhall perſuade his Patient under his Hand to make his Will, and Gardiner & 


give his Eſtate to himſelf f: Or the Wife attending on her Huſband in 40. But ſee 
his Sickneſs ſhall negle& him, and in the mean Time flatter him to give Por 35 that 
her all: Or where the Perſuader is importunate, and will have no Denial : Cafe it is to 
Or when there is another "Teſtament made before ; for in all theſe Caſes, be preſumed 


the Will will be in Danger to be avoided. If I be much privy to that che Te- 


tator is ra- 


another Man's Mind, and he tells me often in his Health how he intends 
ther moved 


. to ſettle his Eſtate, and he being ſick, I, of my own Head, diaw a Willy, Fear,than 
according to his Mind, before declared to me, and bring it to him, and by the ſubſe- 


aſk him, whether this ſhall be his Will or no? And he conſiders of it, quent Flat- 
tery. 


and then delivers it back to me, and ſays, Ves; this is a good Will. 9 
But if otherwiſe, ſome Friends of a ſick Man, of their own Heads, ſhall} For the 


make a Will, and bring it to a Man in Extremity of Sickneſs, and read preſume that 
it to him, and aſk him, Whether this ſhall be his Will? and he fays,the Teſtator 
Yes, yes: Or if a Man be in great Extremity, and his Friends preſs him did it, let 


much, and ſo wreſt Words from him; eſpecially if it be in Advanta e 


of them, ot ſome Friends of theirs: In theſe Caſes the Wills are very ſul- g1cq or for- 


picious. lake him. 


14. Fiſthly, That the Will be made in the Form preſcribed by Law. 
15. The Forms which the Law preſcribes, differ according to the Spe- 


cies of Property which is to be diſpoſed of, that is, whether it be real or 


perſonal. And this leads us to conſider the ſeveral Kinds of Wills and 


LJeſtaments, and the Circumſtances requiſite to each. 


— n —_ 4 * 
— — 


(D) Df the ſeveral Kinds of Wills and Teſta- 


ments. 


5 1. THERE are two Sorts of Wills or Teſtaments : Firſt, in Writing, 5 Inſt. 117. 


K which is, where the Mind of the Teſtator, in his Life-time, by him- Meg. Fat 


| ſelf, or ſome other by his Appointment, is put in Writing: Or, ſecondly, . 787+ 
by Word, or without Writing, which is, where a Man is fick, and for 


fear that Death, or want of Memory or Speech, ſhould ſurpriſe him, 


that he ſhould be preyented, if he ſtaid the Writing of his Teſtament, 


KK deſires 


3 Rn * 8 . 
—————— 7 
OE 3 — 
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ms 


* 


Abr. 401. 


Wills made any Law, Statute, Cc. to the contrary notwithſtanding. 
purſuant to . | | s | 
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deſires his Neighhours and Friends to bear Witneſs of his laſt Will, and 
then declares the ſame preſently, by Word, before them : And this js 
called a Nuncupative or Noncupatory Will or Teſtament ; and this bein 
after his Death proved by Witneſſes, and put in Writing by the Ordinary, 
is of as grea Force for any other Thing, but Land *, as when at the firſ 
Cities and 


Boroughs Wills, poſt. | 


Lands may, | : 


* | & a = 4 . . I 
In ſome in the Life of the Teſtator it 1s put in Writing. : See of Noncupative 


| pals as Chattels, by Will N uncupative or Parol without Writing, 1 Inft, 111. 


Id. Ibid. 2. A Codicil is alſo in Writing or by Word, as a Will or Teſtament is. 
3. The Civilians have other Diviſions of Wills and Teftaments, ſolemn 
and unſolemn, privileged and unprivilezed, whereof the Common Lay 

makes no mention. RE. | | a 


- Of Wills in Writing, 


Flat. 11 b. 4. By the Common Law, no Lands or Tenements, (except by particular 


1 Roll. Abr. 


608. Cuſtom,) were deviſeable by any Laſt Will or Teſtament, neither could 


they be transferred from one to another, but by ſolemn Livery of 


(e) The trueSeiſin, Matter of Record or ſufficient Writing (a). Becauſe it was pre- 


een de ſumed, that the Teſtator would do that in Extremis, that he would not 
tro the do in his Health; that it proceeded from the Diſtemper of his Mind, by 


Nature of the Anguith of his Diſeaſe, or by finiſter Perſuaſion, to which in his Sick- 
the feudal neſs he was more ſubjeQ. But this being altered by Statute, we are next 


Tenure and a ian! 
the Res. $9262! hk | FFF | : 5 

that was firſt eſtabliſhed bet vixt the Lord and his Tenant. For though Donations after Length of Time 
were made to the Tenant and his Heirs, or the Heirs Males or Females of his Body, under certain 


Duties and Services expreſsly reſerved, or which the Law created: And though the Word Heirs, c. 


be Words of Limitation, and appropriated to Meaſure out the Length or Continuance of the Eitate:; 
Yet they were always underſtood the Heirs of the preſent Tenant, who being liable to the ſame Ser- 
vices when they came into the Tenancy ; the Lord was to have the Tuition and Education of ſuch 


' Heirs, in caſe they happened, by Reaſon of their Minority, to be incapable of performing the Ser- 


vices, that fo he might, by bis Care and Diſcipline, ſecure to himſelf Tenants always capable theres 
of, either in their own Perſons, if they happened to be Males, or by proper Marriages with his Te- 


nantes, if they proved to be Females ; and therefore by no Act of the Tenant's could he diſpoſe of the 


Feud, ſo as to defeat the Lord of the Advantages of his Seigniory; and hence it was, that a Tenart 


| could not deviſe it even to his own Heir, ſo as to make him a Purchaſer thereof; for then he coming 
in not by the Donation of the Lord, but the Diſpoſition of the Tenant, though he remained liable to 


the naked Services, yet the Lord Joſt the Advantages of Wardſhip, Marriages, Cc. which were an- 
nexed only to thoſe who came in, upon the Terms of his on Donation by Deſcent. 1 Eq, Cal, 


1ſt. What ſhall be a good Will in Writing to paſs Lands and Tenements. 


fo) There 5. The (a) Stat. 32 H. 8. cnp. 1. uſually called the Statute of Wills, 
dave been « enacts, That every Perſon (5) having Manors, Lands, fc. ſhall have 


ſeveral Re-"«« Power to give, (e) diſpoſe, will, and Deviſe by Will, in (4) Writing or 


canceraing . otherwiſe, by AR executed in his Life-time, all his ſaid Manors, Ic. 


this Statute ſince the making thereof: But as the Statute 29 Car. which follows, is now the proper 
Pattern to follow, having altered the Forms by requiring more Ceremony and greater ExaQtnels, it 
will be ſufficicat barely to mention ſome of the Caſes on this Statute of 32 H. 8. (6) That the Lands 


muſt be ſua, and therefore Lands purchaſed after Will is made will not paſs. Vide Plow. 344- (c) 
A Devide ot an Authority to Executors to ſell is within the Act. Moor 34t. (4) A Man beyond 


Sea wrote a Letter, in which he declared his Will to be, that his Land ſhould go in ſuch a Manner; 
and adiudged a good Will. Moor 179. So if a Man had ordered one to make his Will, and thereby 
to deviie M hiteacre to A. and his Heirs, and Blackacre to C. and his Heirs, and he had written the 
Deviſe to A. but beſore the Deviſe to C. was wrote, the Deviſor died; yet as to A. this had been 4 
good Deviſe. 3 Co. 31. b. Soa Will was held good where a Lawyer took only ſhort Notes, with 
Deſign to redute it into Form, which he afterwards did, but the Deviſor died before it was read to bim. 
1 And. 34. A Will wrote without the Appointment of the Teſtator, if read to him, and approved by 
k. m, was held good, Signing and Sealing was not neceſſary. Cro. Eliz. 100. Dyer 72. . 2 _—_ 35 


| Oy WILLS p TESTAMENTS. (D) 
6. And farther, by the Statute of Frands and Perjuries, 29 Car. 2 &. 3. 
« ſec. 5. all Deviſes and Bequeſts of any Lands or Tenements deviſeable by 
« the Statute of Wills, or by any particular Cuſtom, ſhall be in Writing, 
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« and ſigned by the Party devifing the ſame, or ſome other Perſon in his 
« Preſence, and by his expreſs Directions, and ſhall be atteſted and ſub- 


a ſcribed in the Preſence of the ſaid Deviſor by three or four credible Wit- 


« neſſes, or elſe they ſhall be utterly void and of none Effect. 

7. Andoy ſec. 6. no Deviſe in Writing of Lands, Tenements or Here- 
« Jitaments, or any Clauſe thereof, ſhall be revocable, other than by ſome 
other Will or Codicil in Writing, or other Writing declaring the fame, 
« or by burning, cancelling, tearing or obliterating the ſame by the Teſta- 
& tor himſelf, or in his Preſence, and by his Directions and Conſent : But 
ll ſuch Deviſes and Bequeſts ſhall remain in Force until the lame be 
« burnt, Ic. in Manner aforeſaid, or unleſs the ſame be altered by ſoine 
„Other Will or Codicil in Writing, or other Writing of the Deviſor, 
« figned in Preſence of three or four Witnelles, declaring the fame.” 


8. Therefore if a Will be of Lands or Tenements, it muſt be in Writing, Wood, Part 


and it mult be committed to Writing at the Time of the making thereof; 1. 798. 


and it is not ſufficient that it be put in Writing after the Death of the Teſta- 
tor, being fir ſt made by Word of Mouth only, for then it is but Nuncupa- 
tive ſtill : But if the Will be firſt made by Words of Mouth, and be aiter- 


| wards written, and then brought to the Teſtator, and he approves of it for 


his Will: Or if the Teſtator, when he declares his Mind, appoints that the 
fame ſhall be written, and thereupon the ſame is written accordingly in the 
Life-time of the 'Teſtator, theſe are good Wills of Land, and as good as if 
they had been written at the firſt ; therefore if one be very ſick, and ano- 
ther comes to him and aſks him, Whether his Wife ſhall have his Lands ? 
and he ſays, Ves; and a Clerk being preſent, put this in Writing with⸗ 


out any precedent Commandment or ſubſequent Allowance of the ſick 


Man, this is no good Will of the Land. So if one declares his whole 


Mind before Witneſſes, and. ſends for a Notary to write it, and dies be- 


fore he comes, and he writes it after his Death, this.is no good Will of 


Dy. 72, 
Plow. 345. 


his Lands, but a good Nuncupative Will for his Goods and Chattels, 


be put in Writing; for then perhaps it may not be a good Will even for his 
Goods and Chattels. So if he that writes the Will cannot hear the Party 


ſpeak, and another, that doth ſtand by the ſick Man, tells him what he 
ſays; in this Caſe, if there be none others preſent to prove that he te- 
ported the very Words of the ſick Man, this will be no good Will of 


the Land. But if a Notary takes Directions from the fick Man for his 
Will, and after goes away and writes it, and then brings it again and 
reads it to the '"Feſtator, and he approve it; or if it be written from his 
Mouth by the Natary according to his Mind, and hw Mind were to have 
it written, although it be not ſhewed or read to him afterwards, theſe are 


good Teftaments. So if the Notary does only take certain rude Notes 


or Directions from the ſick Man, which he agrees to, and they be after- 
wards written fair in his Life-time, and not ſhewed to him again, or not 
written fair until after his Death; theſe are good Wills of Lands. But if a 


fick Man bids the Notary make a Will of his Lands, but does not tell him 


how, and the Notary make a Deviſe of it after his own Mind, this is 


no good Will: And yet if it be after read unto him, and approved 
by the Teſtator, it may be good. If a Will be found Written in the 


Teſtator's Houſe, and not known by whom, and it be read unto and ap- 
proved by the Teſtator, this is not a good Will in Writing for Lands 
J 4 

9. Having ſhewn how far Writing is neceſſary, it remains to conſider, 


except he declares his Mind to be, that it ſhall not be his Will unleſs it 


1. In 
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| e In what Language and Hand a Will may be writen. 


Swinb. Part 10. It is not material in what Matter or Stuff, whether in Paper or Parch⸗ 
4 — 5 ment, nor in what Language, whether in Latin, French, Dutch, +, or any 
Bow ug ther Tongue, or in what Hand or Letters, whether in Secretary Hand, 
be ſo framed Roman Hand, or Court Hand, or in any other Hand, a Will be written, 
as to paſs fo that it be fair and legible, that it be read and underſtood : Neither is 
Eſtates ac- jt material whether the tame be written at large, or by Notes or Characters 
due Rule of uſual or unuſual, as XX 5. for twenty Shillings, or when the F iguere 1 is 
dur Law. uſed inſtead of the Letter A. if it be uſual in the Teſtator's Writing, or the 
1 Vern- 8s, like, for the Will is good notwithſtanding, So alſo, if ſome Words be 
Bovey v. omitted, or improper Sentence uſed, when the Intent and Meaning is 
Smith. apparent; as where a Man ſays, I make my Wife of this my laſt Will 
| and Taſtament, leaving out the Word Executrix, yet the Will is good ; 
* Where a and this ſhall be underſtood. But if it be ſo done as it cannot be read *, 
Will was or by reading, the Mind of the Teſtator cannot be known, then the Will 
pet: is void and of no Force; in like Manner as a Nuncupative Will is when 
it was ſcarce the Words ſpoken are ſo ambiguous, obſcure, and uncertain that thereby 
legible, and the Meaning of the Teſtator cannot be known or underſtood, 
the Legacies | Se | | EL 
were in Figures, it was referred to a Maſter to examine what thoſe Legacies were, and he to be al- 
ſiſted by ſuch as were ſkilled in the Art of Writing. 1. P. Will, 425. Maſters v. Maſters. | 


11. We now proceed to treat,—— 
2. Of the Circumſtances of Signing, Atteſtation, Publication, Se. 


12. The Clauſes of the 29 Car. 2. above recited, having rendered thoſe 
Circumſtances neceſſary, it is next to be inquired, When, in legal Con- 
ſtruction, theſe Requiſites thall be deemed to have been complied with; 
4 which may be beſt collected by an Attention to the following Caſes, 
3 13. It has been held, that Sealing of a Will, is a Signing within the Sta- 
Warneford. tute of Frauds and Perjuries. FV . 


Perk. 4779. 14. But a Will in Writing need not be ſealed : But it is added, Q. If it 
be good to paſs Freehold or Inheritance. ECE 
3 P. Will. 15. Where the Teitator owns his Hand before the Witneſſes who ſub- 
254. Stone ſcribe the Will in the Leſtator's Preſence, the Will is good, though all the 
. 3 > be Witneſſes did not ſee the Teſtator ſign, and it is obſervable that the Sta- 
ebenes, tuteof Frauds does not ſay, the Teſtator ſhall ſign his Will in the Pre- 
ſence of three Witneſſes ; but requires theſe three I hings ; firſt, That the 
Will ſhould be in Writing. 2dly, That it ſhould be ſigned by the Tel- 
tator. And, zdly, That it ſhould be ſubſcribed by three. Witneſſes in the 
Preſence of the Teſtator. „ 5 1 | 

2 Str. 1109. 16. Nevertheleſs a Will has been held to have been weil executed, though 
— it was not mentioned in the Atteſtation to have been figned in the Pre- 
%% of te Teftaror.. oo 8 5 | | 

2 Ch. Cal. 17. If a Willis atteſted by three Witneſſes, who ſeverally ſigned their 
109. Anon. Names, not being preſent together; yet each Signing being in the Preſence 
of the Teſtator, makes it a good Will within the Statute. 5 

3 Mod. 262. 18. But if a Man ſubſcribes and publiſhes his Will in the Preſence of two 
Lea & Lib. Witneſſes, and they ſubſcribe it in his Preſence, and after makes a Cocicil 
in Writing, reciting that he had made a former Will and confirmed the 

ſame, (except what was excepted by the Codicil) and declares, that the 

Codicil ſhal} be taken as Part of his Will, and publiſhes it in the Preſence 

of one of the Witneſſes to the firſt Will and another new Witneſs, this is 

FE | not 


e OS... 5 oo. 


Judges againſt one Sealing is a Signing within the Act. And note, it is 


— 
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not a good Will, for there were not three ſubſcribing Witneſſes in the | 


| Preſence of the Teſtator; and one of the Witneſſes to the Codicil never 


ſaw the Will. Adjudged, though it was objected, the Will and Codicil 

made but one Will, and the Circumſtance of three Witneſſes wanting to 

compleat the Will, was perfected by the Codicil. | 

19. do if a Man makes a Will in ſeveral Pieces of Paper, and there are 3 Mod 263. 
three Witneſſes to the laſt Paper, and none of them ever ſaw the firſt; this Let v. Libd, 
is not a good Will. oy | | 
20. A Will of Lands was originally executed in the Preſence of two Wit- MS. Rep. 


neſſes only, and at the Diſtance of four Years afterward, the Teſtator re Jones Pale. 


executed his Will, by drawing a Pen on the old Strokes, in the Pieſence of”: = * 


one other Perſon, who likewiſe ſubſcribed his Name as a Witneſs to it. 


pon an Ejectment, brought by the Heir at Law, and on a ſpecial Ver- 


dict, it was determined by the Court, that this Will was properly exe- 
cuted, and atteſted, under the Statute of Frauds and Perjuries. | 
21. It was determined by Lord Chancellor, that a Will is well proved, MS Rep. 
clared it to be his Hand-writing to them, and they atteſted it in his Pre- - 28 
ſence, and in the Preſence of each other. „ „ 
22. A Will was atteſted by three Witneſſes, in the Preſence of Teſtator js, Rep. 
and of each other, but the Teſtator did not write his Name or put his Seal Ellis v 
in their Preſence, but pointed to the Paper and faid, that was his Will, Smith, 
and he had wrote it, and that his Name, William Ellis ſubſcribed, was WEED 8 


though the Witneſſes did not ſee the Teſtatot fign his Name; if he de- Grayſon, — 


Wiiting and Name; and laid his Hand on the Seal, and faid, that was his 
Seal. Determined by Lord Hardwicke, aſſiſted by L. C. J. Wills, Strange, 


Maſter of the Rolls, and the Ch. Baron, on a Queſtion in this Cauie, 
whether this Will, fo executed, was good as a Revocation of a former 
Will, under the ſixth Section of the Statute of Frauds? And held clearly 
that it was ; it nat being doubted but that it was good as an original Will, 
according to the Authorities determined on this Head, that the owning it 
to be his Hand-writing was ſufficient. „ 
23. The Teſtator deſited the Witneſſes to go into another Room, ſeven 2 Salk. 688. 


"Yards diſtant, to atteſt his Will, in which there was a Window broken, Shires v. 
through which the Teſtator might ſee them. And it was held, that this Glalcock, 


Will was according to the Statute of Frauds; for though the Statute re- 

quires Atteſting in his Preſence, to prevent obtruding another Will in the 

Place of a true one, yet it is enough it the Teftator might fee, It is not 
neceſſary that he ſhou'd actually ſee them figning ; for, at that Rate, if a 

Man ſhould but turn his Back, or look off, it would vitiate the Will : 

And the Signing was in the View of the Tettator ; he might have ſeen it, 

and that is enough. So if the Teſtator, being ſick, ſhould be in Bed and 

the Curtain drawn. 

24. But where one deviſed Lands to J. S. and his Heirs, and duly ſub- 1 P. Will. 

ſcribed his Will in the Preſence of three Witneſſes; who, for the Kaſe of 239. 


the Teſtator, went down Stairs into another Room, and atteſted the Will Broderick . 
there, which was out of the Preſence of the Teſtator ; and the Heir at Law 


Broderick. 


was prevailed on to join in a Leaſe and Releaſe of the deviſed Premiſſes, in 


Truſt for the Deviſee; the Will and the Releaſe were both ſet aſide, for 


the Releaſe reciting that the Will was duly executed, was Suggeſti Talſi, 
and the concealing from the Heir, that it was not duly executed, was Sup- 
preſſio Veri; either of which Circumſtances are good Reaſons for ſetting 


aſide a Releaſe or Conveyance. 


25. If the Teſtator writes the Will with his own Hand, though he does 3 Lev. 1. 


not ſubſcribe his Name, but ſeals and publiſhes it, and three Witnefles Lemay ne g. 


ſubſcribe their Names in his Preſence, it is a good Will; for his Name stanley. 
being wrote in the Will it is a ſufficient Signing: And the Statute does 
not direct, whether it ſhall be at the Top, Bottom, Sc. and by: thiee 


Or. 
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not ſaid in the AQ, that the Signing ſhall be in the Preſence of the three 
MMVuWitneſſes at the ſame Time. HS. 

Comyns's 26. J. S. before the Statute of 29 Car. 2. wis. in 1668-9, wrote his 
Rep. 197. Will with his own Hand on a Sheet of Paper, and the Writing went to the 
_— Bottom on one Side, and half-way on the Backſide, which Will, at the 
It — inſiſt- End of it, had the Name and Seal of 7. S. and Notice was taken in his 
ed, that upon ow] n Hand of ſome Interlineations. At a very little Diſtance on the Back- 
this Evi- fide of the ſame Paper, a Codicil was written, which extended almoſt 
oy” to the Bottom of the ſame Backſide of the Paper, and was dated 1699, 
char be Co- Which was after the Statute of Frauds, and had the Name of the Deviſor 
dicil was fubſcribed, and his Seal affixed; in which Codicil a Legacy as to a Houſe 
wrote before was revoked, and the ſame was thereby deviſed to A. for Life, and after 
the * his Brothers ſucceſſively, but Notice was not taken of the Names of 
AL: ; his Brothers in the Codicil, but they were named in the Will. At the 
otherwile Top of the Will was written, (ſigned, ſealed,” and publithed, as my laſt 
there was no Will and Teſtament, in the Preſence of the ſame, being written here for 
Reaſon that Want of Room below.) This was likewiſe written in the Teſtator's own 
r Hand, and then the Names of the three Witneſſes were ſubcribed ; two 
' write their Of thoſe Witneſſes were dead, and the third was produced at the Trial, 
Names at Who teſtified that he was Servant to the Teſtator for four Years, and 
the Top of about twenty-ſeven or twenty eight Years ago, he and the other two Wit- 
the firft Side neſſes were called up in the Night, and ſent for into the Teſtator's Cham- 


and the ber, who produced a Paper folded up, and deſired him and the others to 


Words wrote ſet their Hands as Witneſſes to it, which they all three did in his Preſence; 


by the Tel- but they did not ſee any Writing, nor did the Teſtator tell them it was 
tator's on his Will, or ſay what it was; but he believes this to be the Paper, be- 


Rene an 3 Cauſe his Name is there, and the Names of the other Witneſſes, and he 


not then been be of his Hand-writing. And Lord Chief Juſtice Trevor inclined that 
Paper. For 


chere would Jury found it accordingly. 
have been | 


ſufficient Room below the Will for the Witneſſes to atteſt it. The Witneſs alſo ſays, that the Ex- 
ecution was about twenty-ſeven or twenty-eight Years ago; which Time is ſubſequent to the Co- 
dicil. But it was ſaid, the Execution is ſufficient within the Statute ; for there is no Neceflity that 


the Witneſſes ſee the Teſtator write his Name; and if he writes theſe Words, Signed, ſealed and 
publiſhed as his Will, and prays the Witneſſes to ſubſcribe their Names to that, it will be a ſufficient 
Publication of bis Will, cho' the Witneſſes do not hear him declare it to be his Will: And a Caſe was 
mentioned, determined by Lord Chanc. Shafteſbury, before 29 Car. 2. where a Man wrote his Will 


with his own Hand, and alſo theſe Words, ſigned and publiſhed in the Preſence of, and no Witneſs 


| had ſubſcribed it; this was held to be a ſufficient Publication. Ibid. 


z Ram, 27, 4. B. made a Will or Teſtamentary Schedule, all of his own Hand- 


aus. writing, as follows; ** In the Name of God Amen. I A. B, do make 
Beresford this my laſt Will and Teſtament for fear of Mortality, till I can ſettle 
* it more at large. I do give and bequeath 1000/7. unto P. P. to be 


paid by my Executar (or) Adminiſtrator ; and for ſure Payment there- 


+ of, Ido charge all the Real and Perſonal Eſtate which I have in the | 


„World, I being very deſirous to make a Proviſion for the ſaid D. P. 


* for ſeveral good Reaſons inducing me thereunto. In Witneſs whereof _ 


* 1 have hereunto ſet my Hand, this preſent th Day of December 1704. 
* Signed, 4 5.“ And delivered the ſame fo the ſaid D. P. and about a 
Fortnight before his Death, A. B. did declare he had left with D. P. an un- 


queſtionable Security for 10001. charged upon his Real and Perſonal Eſ- 


tate, and that he had done the ſame for fear of Mortality, till ſuch Time as 


he could make a full and compleat Will; which he declared he would do 


as ſoon as his Wife was braught to Bed, but that he waited to ſee if it were 
Male or Female. He died ſuddenly 6th February 1704, leaving his Wife 


tence 


” 


— 


here was ſufficient Evidence to find the Codicil well executed, and the 


then lying in of a Daughter. The Judge of the Frerogative Court gave Sen- | 
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tence againſt the Wül, and pronounced that A. B. died inteſtate. On Ap- 


peal to the Delegates (among whom were Holt Ch. J. Price B. and Judge 
Dermer) the Sentence was reverſed, and they pronounced for the Will. 
28. A. by Will in Writing, atteſted by three Witneſſes, deviſed a Copy- 2 Vern. 498. 
hold Eſtate to his Wife: And afterwards the Teſtator on the Day of his Burkit v. 
Death, directed his Nephew to obliterate ſome Deviſes, but ſaid nothing >” 
to the Copyhold deviſed to his Wite, and then cauſed a Memorandum to 
be written, that he examined, peruſed, and approved of the Will as fo 
obliterated and altered by his Nephew, in his Preſence, but did not re- 
publiſh it in the Preſence of three Witneſſes, but directed his Nephew to 
have it wrote out fair; but before it was brought back he became deli- 
rious ; and this was held a good Will as to the Copyhold., | 

29. Teſtator gave Inſtructions to make his Will of his Real and Perſonal comyne's 
Eſtate, and when it was brought to him he made ſeveral Alterations, and Rep. 453- 
then wrote the whole over as altered, with his own Hand: This being bag 
found in his Study, tho' not ſigned or ſealed, was held a good Will © e 


Note, the firſt Sentence was, that he died inteſtate, but that was reverſed 


by the Delegates. 5 85 : "" 
30. A Will of Lands made before the Statute of Frauds, had but two prec. in 


. Witneſſes, and the Teſtator died after the Statute, witheut altering his Chan. 77. 
Will: And his Honour thought it a good Will, to paſs the Lards; but® 


erjeant v. 


the other Side inſiſting to have it tried at Law, he directed it accordingly. Funtis. 


31. A Witneſs proving a Will of Lands, ſwears that he ſubſcribed the | Will: Reps 


Will, as a Witneſs in the fame Room, and at the Teſtatrix's Requeſt ; Y 

two others ſwore, that they ſaw the Will executed by the Teſtatrix, and Longford v. 
that they ſubſcribed the ſame in the Teſtatrix's Preſence; a fourth Wit- Eyre. 
neſs was gone beyond Sea, and therefore could not be examined. Cowwper The proper 
C. doubted as to the Proof of the Execution of this Will, but would de- ir Suki 


clare no Opinion on the Point until farther Application, ſaying, that the witnets to 


Heir at Law, then an Infant, might by that Time come of Age. Afﬀter- prove a Wilt 


wards Lord Macclesfield held, that the bare Subſcribing by the Witneſſes #5 to Lands, 


in the ſame Room, did not neceſſarily imply it to be in the Teftator's Pre- 3 the 
itneſs 


ſence, for it might be in a Corner of the Room in a clandeſtine fraudulent nould not 
Way; and then it would not be a Subſcribing by the Witneſs in the Tef- only prove 


tator's Preſence, merely becauſe in the ſame Room; but that here it being the execut- 


ſworn by the Witneſs, that he ſubſcribed the Will at Teftatrix's Requeſt, ing the Will 
: by the Teſ- 


and in the ſame Room ; this could not be fraudulent, and was therefore tor, r 

well enough. N | vo : his own ſub- 
N | | Oe | | EY. x ſcribing it in 
the Preſence of the Teſtator, but likewiſe that the reſt of the Witneſſes ſubſcribed their Names in 
the Teſtator's Preſence; and then one Wiinels proves the full Execution of the Will, ſince he proves 
that the Teſtator executed it; and likewiſe that the three Witneſſes ſubſcribed it in his Preſence. 


Fer Lord Chan. Macclesfield, Id. 741. Rs 


32. It has been determined, that a Truſt of an Inheritance muſt be de- 


33. F.S. ſeized of Lands in Fee, conveyed them by Leaſe and Releaſe 2 will. Rep. 


to Truſtees, to the Uſe of them and their Heirs, in Truſt, (that after ſuch 258. Wag- 
Monies raiſed as therein mentioned) the Truſtees ſhould convey to 4. . K 


his Heirs and Aſſigns, or to ſuch Perſon or Perſons as he or they ſhould And his 


direct. . ordſhip 

5 : | BY held, chat 
23 the Will did not refer to the Deed of Truit, but A. bed undertaken to deviſe the Land as Owner 
thereof, without any Relation had to the pretended Power z this made it much {tronger againſt the 
Will. Ibid. 260 Alt was ſaid arg. that this Will, though bot good by way of Deviſe, ſh:uld be fo 
by way of Appointment, like a Copyhold ſurrendered to the Uſe of a Will, which may be deviſed by 
2 Will atteſted by two Witneſſes, or one Witneſs only. But his Lordſhip faid, that the Copyhold 
paſſes by a Surrender, and not by the Will, and that if this Matter had not been ſettled, it might be 
more reaſonable to ſay, when I have ſurrendered my Copyhold to the Uſe of my Will, a Will of this 
Copyhold ſhall be ſo executed, and in ſuch Manner, as by the AQ of Parliament a Will of Lands 
ought to be executed : But this Caſe having been ruled otherwiſe, he ſaid he would not ſhake it. 


Ibid. 258.— lu Hill. Vac. 1727 his Honour admitted it to be ſettled that where a Copyhold in Fee is 
Fs 7 | ſugren- 
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ſurrendered direct. The Monies were raiſed, and A. by Will atteſted only by two 


to the Uſe of Witneſſes deviſed the Premiſſes to B. Lord Chan, Macclesfield ſaid, there 


a Will, ſuch - | 2 , | 
Will, though could be no Queſtion, but that a Truſt of an Inheritance could not be de- 


executed in Viſed otherwiſe than by a Will atteſted by three Witneſſes, in the ſame Man- 
the Preſence ner as a legal Eſtate: For if the Law were otherwiſe, it would introduce 
of one or two the fame Inconveniences as to Frauds and Perjuries, as were occaſioned be- 
e F. 4 fore the Statute, by a Deviſe of the legal Eſtate in Fee ſimple. Decreed 
becauſe it the Will void, and that the Truftees ſhould convey the Premiſſes to the 
paſſes by the Teſtator's Heir at Law. © | | „ uy 
Surreader, | rh: Og | . 5 

and not by the Will, which is only a Declaration of the Uſe of a Surrender: But that if a Copyholder 
be ſeized only of the Truſt or Equity of Redemption of the Copyhold, and deviſes ſuch Truſt or 
Equity of Redemption, there muſt be three Witneſſes to the Will; for here can be no precedent 
Surrender to the Ule of the Wiit to (pals this Truſt; and the Truſt and Equity of Redemption of all 
Lands of Inheritauce are within the Statute of Frauds, otherwiſe great Inconvenience would ariſe 
therefrom; and it is no Prejudice to the Lord to comprize the Truſt of a Copyhold within that Sta- 
tute, becauſe the Perſon who has the legal Eitate ot the Copyhold, is Tenant to the Lord, and liable 
to 2aiwer all the Services. Ibid; 261. Anon.——But in the Caſe of Tuffnel and Page, Eaſt. 11.0, 
Lord Hardwick was of Opinion that the Truft of a Copyhold wuuld paſs by a Will not aiteſted ac- 
cording to the Statute of Frauds, as a Copy hold ſurrendered to the Uſe of a Will would do; for chat 
Equity ought to follow the Law, and make it at leaſt as ea y to convey a Truſt, as a legal Intereſt ; 
And decreed according. [bid. at the Bottom of the P. 261. | 3 TED 


Barnard. 34. Uponan Iſſue directed out of Chancery, wherein the Queſtion was, 
SONS B. whether a Man was compos or not at the Time of executing the Will, it 
Dada, Was held by the Chief Juſtice, that it was not neceſſary that all the Wit- 
Durrant. neſſes to the Will ſhould fee it executed: If one of them ſaw it executed, 
and the others were preſent, he ſaid it would be ſufficient. 

2 Will. Rep. 35. J. S. poſſeſſed of a Term of five hundred Years in Blackacre, after- 
236. Whit- ward purchaſes the Fee Simple in B.'s Name, and deviſes Blackacre by 
church v. Will, all of his own Hand-writing, to C. in Fee ; but the Will was neither 
Whitchurch, 3 hee 5 
A Will not dated, ſubſcribed, or atteſted. Decreed per his Honour, that as this was a 
atteſted, &c, Term which would have attended the Inheritance, and in Equity have gone 
2s in the pte- to the Heir, and not to the Executor, in which Reſpect it was to be con- 
mw S ſidered as Part of the Inheritance, ſo the Will which was not atteſted by 
„ paſs three Witneſſes, as the Law required it to be when Land was to paſs, 
2 Term in Jhould not carry this Term, | ns | 8, 
Groſs; but 1 | | | ; . | _— „ 
not a Truſt of a Term attendant on an Inheritance, nor conſequently the Term iifelf, Per his Ho- 
nour lbid. 238.-——A Will not atteſted as the Statute of Frauds requires, ſhall not paſs any Eſtate 
of which the Heir, as Heir, would otherwiſe have had the Benefit. Per his Honour, Ibid,—Gilb, 
Rep. in Eq. 168. S. C. 2 Mod. Cafes in Law and Equity 124. S. C. 5 | 


Comyns's 36. An Ejectment by the Heir at Law, the Queſtion for the Opinion of 
Rep. 531. the Court was, whether it ſhould be left to a juty to determine, whether 
| Jams *% the Witneſſes to a Will (being all dead) ſet their Names in the Preſence 
of the Teſtator, and this merely upon Circumſtances without any poſitive 

Proof? Per Cur. This is a Matter fit to be left to a Jury, which is all 
that is referred to the Court. Ihe Witneſſes, by the Statute of Frauds, 
ought to ſet their Names as Witneſſes in the Preſence of the Teſtator ; but 

it is not required by the Statute that this ſhould be taken Notice of in the 

- Subſcription to the Will; and whether inſerted or not it muſt be proved: If 
inſerted, it does not conclude but it may be proved contra, and the Verdict 
may find contra; then it not concluſive when inſerted, the Omiſſion does not 
conclude it was not ſo, and therefore muſt be proved by the beſt Proof the 
Nature of the hing will admit. In cafe the Witneſſes be dead, there cannot 
probably be any expreſs . oof, finceat the Execution of Wills, few are preſent 
— — but Deviſor and Witneſſes; then, as in other Caſes, the Proof muſt be citcum- 
ſtantial, and here are Circumſtances. Firſt, three Witneſſes have ſet their 
Names, and it muſt be intended they did it regularly. Secondly, one Witneſs 
was an Attorney of good Character, and may be preſumed to underſtand 
What ought to be done father than the contrary. Ard there may be Cir- 
x: RS 9 85 . cumſtances 
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cumſtances to induce a Jury to believe, that the Witneſſes ſet their Hands 
in the Preſence of the Teſtator, rather than the contrary; and it being a 
Matter of Fact, was proper to be left to them; as whether the Livery was 
given on A Feoffment, when no Livery is indor{ed; whether a Deed was 
executed when only a Counterpart was produced, &c. and the Court was 
of Opinion, that the Plaintiff ought to be nonſuited. 2:20 | 

37. A Will ſhall not be read in Proof of a Witneſs's Hand, unleſs there Comynwe 
be poſitive Proof that he is dead. VV Rep. 614. 

5 Biſhop v. 

| 1 N | Burton. 
38. Upon a Trial at Bar concerning the Execution of a Will, it did not vin. Abr. 


appear upon the Face of it, that the Atteſtation of the Witneſſes was tit. Devile 


made in the Preſence of the Teſtator, which being objected to, a Caſe was (N. 9.) Ca. 
cited, where Lord Chief Juſtice Eyre held it a Matter proper to be left 1 
to a Jury, whether they believed it to be ſo done or not: And Mr, Pem' of 
Juſtice Chappel cited a Caſe to the ſame Purpoſe, quod Curia conceſſit, and Dalby e. 
held it not neceſſary it ſhould be inſerted in the Will, that the Atteſtation Pawlet. 
was in the Preſence of the Teſtator, though by the Statute it is neceſſary 

it ſhould in Fact be ſo atteſted. : | 

39. If a Copyholder, after Admittance, ſurrenders the Lands to the Uſe Barnard. 

of his Laſt Will, and by his Laſt Will gives them to A. but the Will is not Rep in 


 atteſted' by any Witneſſes; yet A. is well intitled to the Lands. Per , Tuffur 
Lord Chanc. 1 N | | v. Page. 
And his 


Lordſhip faid, that the Reaſon is, that the Party is in by the Surrender, and not by the Will, and 
therefore it is good, though there be no Witneſſes at all; but that it is neceſſary that the Will be in 
Writing, and if it be ſo, it is ſuſſicient, if it be ſigned by the Party; and fo it is where a Perlon is 
intitled to the Truſt of a Copyhold, though there were no Surrender at all to the- Uſe of the Wiil, 
nor the Will attefted by any Witneſs, yet it is ſufficient to give the Truſt of a Copy hold Eſtate. 
Fer his Lordſhip. Id. Ibid, 


40. A Surrender was made of a Copyhold Eſtate to Truſtees, to the Uſe Select Caſes 
of the Will; which was made with only two Witneſſes to it. It was ad- !2Cbanc-42. 
mitted, that a Will of a Copyhold Eitate does not require three Wit- 5 8 

neffes ; but this is a Deviſe of a Truſt relating to Lands, fo within the Lord Chan- 
very Words of the Statnte of Frauds: The Heir controverting the Sur- cellor ſeem- 


render and the Will, this Point was not determined, but two Hſues ordered. ed to be of 


| <p | Opinion, 
that the Deviſe of a Truſt muſt enſue the Nature of the Eſtate, and not make it neceſſary to have 
three Witneſſes, as the Copyhold might be deviſed without three Witneſſes ; but this may be @ 
Queſticn to be determined when the Iſfues are tried. Ibid. —— Via, Abr. tit. Deviſe. (N. 1.) 
C2. 4. p. 129. S. C. ſtates it thus. A. ſeized in Fee of Copyhold Lands, makes a Surrender to the 
Uſe of B. and C. and their Heirs, to the Uie of his Will, and deviſes the Land to D. Parker C. was 
of Opinion, that the Circumſtances required by the Stat. 29 Car. 2. of Frauds in Deviſes of Lands, 
ought to be obſerved in this Caſe; for, by this Surrender, the Fee of the Copyhold was in the Sur- 


_ renderers, and only a Truſt deviſed by the Will, which cannot paſs by the Deviſe, without the 


Circumſtances required by the Statute of Fraude, in Relation to Deviſes of Lands, be duly obſerved. 
But the Counſel infifting, that a Devife of Copyhold is not within the Statute ; Lord Chancellor ſaid, 
that if the Surrender had been only to the Uie of the Will, that might have been a Queſtion in this 


Cafe, but now it is not; however he inclined to think it neceſſary in that Caſe, but would not de- 
termine that Point, that not being the Caſe before him. i | 


41. Will made beyond Sea, of Lands in England, mult be atteſted by 2 Will. Rep. 
three Witnefſes, Tl. | | F 93. 

42. J. S. had a Power at any Time during the joint Lives of him and M. 2 Will. Rep. 
his Wife, by his Laſt Will, or any Writing purporting to be his Laſt 306. Dotmer 
Will, under his Hand and Seal, atteſted by three or more credible 1 
neſſes) if he ſhould die before his Wife, without any Iſſue between them Fd Chance. 

1 5 „ | then King ſaid, 

3 | 5 | that though 
he himſelf inclined to think the Will of the Lands good, if the. Teſtator ſhould acknowledge the 
Name to be his, and the Witneſſes ſhould ſubſcribe in his Prelence, yet that Point ſhould be referved 
to the Defendant; and faid, that he took this Will to be a good one, and being ſo, to be a good 
Charge; but in the Caſe of Stonehouſe and Evelyn, in proving a Will dipoſing of a veal Eſtate . ow 

| | Bo: | roo 


(D) Or WILLS Ip TESTAMENTS, 

| then living) to charge Lands with any Sum or Sums of Money not ex- 
TS eroding 2000 J. to bn paid to ſuch Perſons and in ſuch e een 5 
three ſub- he ſhould appoint ; with the like Remainder to M. if he ſhould die with. 
3 out Iſſue in the Life of her Huſband J. S. There was no iſſue of the 
| $74 Tubſcribe Marriage, and FJ. S. by his laſt Will in Writing under his Hand, at. 
their Names teſted by three Witneſſes, but not ſealed, reciting his Power, Ec, gif. 
in the Pre- poſed of 2000/. to the Plaintiffs (being his Relations] in the Proportions 
| ſence of the therein mentioned. There were three Witneſſes to the Will Two of the 
ee 2 Witneſſes ſwore that the Will was ſigned by the Teſtator, in the Preſence 
them ſaid, Of all the three Witneſſes, but the third ſwore, that the Teſtator having 
| he did not Written and ſigned the Will before, called for the Witneſſes, and declared 
fee the Teſ- that Writing o be his Laſt Will, and that all the three Witneſſes were 
eerix ſig, then preſent, and ſubſcribed their Names in his Preſence. Lord Charc- 
pos oe * King referred it to the Judges of B. R. who determined (on Argument) 
the ſame that the Will was void as'a Charge for want of being ſealed. x 
Time the | | 


Witneſſes ſubcribed, that the Name ſigned to the Will was her own Hand-writing, which Sir Joſeph 
Jekyll held, without all Doubt, to be ſufficient. 3 Will. Rep. 254. And Ibid. the Reporter ſays, 
that on his mentioning his Honour's Opinion above to Mr, Juſtice Forteſcue Aland, he ſaid, it was 
the common Practice, and that he had twice or thrice ruled it ſo upon Evidence on the Circuit: 
and that it is ſufficient if one of the three ſubſcribing Witneſſes ſwears the Teſtator acknowledged 
the Signing to be his own Hand-writing. And it is remarkable, that the Statute of Frauds does not 
ſay that the Teſtator ſhall ſign his Will in the Preſence of three Witneſſes, but requires theſe three 
Things: Firſt, that the Will ſhould be in Writing. Secondly, that it ſhould be ſigned by the Teſts. 
tor. And, thirdly, that it ſhould be ſubſcribed by three Witneſſes in the Preſence of the Teſtator. 
Vin. Abr. 43. A Will of Land was duly ſigned by Teſtatrix in the Preſence of 4. 
dit. Deviſe, and alſo publiſhed ; which 4. writ the Will, but is now dead : His Rand 
ye 2? whe was proved. After this the Teſtatrix called in B. to be a Witneſs to the 
+ kae Win > ſhe told him it was her Will, and publiſhed it as ſuch ; after this 
ſhe called in C. and did the ſame. The Queſtion was, whether theſe 
Witneſſes atteſting this Will at ſeveral Times, though all in the Preſence 
of the Teſtatrix, was according to the Statute of Frauds and Perjuries? 
© For the Baron Price held it ill“, at Lent Aſſizes at Devon, 1717. 
nt was | 1 —_ ROE Ree? „ : | „ 
| _ all the Witneſſes ſhould be together, that one might teſtify for the other; and this was. s ready 
Way to let in Fraud and Periury, for after the firſt Witneſs had atteſted it, there might be a Razure 
or Interlineation. Per Baron Price. Ibid, „ „ . | 
Prec. in 44. Lord Keeper Wright held a Publication of a Will before three Wit- 
ee 185. neſles though at three ſeveral Times, good within the Statute, and 
IT thought the Writing of the Will with the Teſtator's own Hand, a ſufh« 
£: cient Signing within the Statute, though not ſubſcribed or ſealed by 
him; but doubted whether owing the Subſcription to be his was ſuffi- 
\ cient: But the Validity of the Will is a Queſtion at Law and therefore 
ordered it to be tried, | „ 5 0 
Vin. Abr. 45. If a Man draws up his own Will, and ſends it to Counſel to be ad- 
tit. Deviſe, viſed of the Legality of it, this is no Will, unlefs it has a Publication 
(N. 2.) Ca. after he receives it back from his Counſel. If after his Wil} came from 
16. p. 119. Counſel, with Alterations made by Counſel, the Party puts his Seal to it, 
or ſubſcribes his Name, or writes upon it, This is my Will; though there 
be no Witneſſes to it, yet this is a good Publication; becauſe any of thoſe 
declare his Intent, that it ſhould be his. Will: And though it bad no for- 
mal Beginning, but began, Alſo I give and bequeath ; and though there 
be Blanks for the Names of ſuch Perſons as he ſaid he had made a 
Leaſe or Feoffment to, to perform his Will, if there be ſuch a Leaſe or 
Feoffment, this is a good Will, and ſhall dire& thoſe Perſons, to whom 
' ſuch Leaſe, Ic. is made, to perform all Things according to the Direc- 
| tions of ſuch Will. EE 55 . 
Vin. A br. 46. If a Teſtator 6gns his Will, but delivers it as his Act and Deed; yet 
tir. Deviſe, this will be a ſufficient Publication” — 
N. 7.) Ca. | | L 
13. Pp. 125. 5 | 
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47. An 
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47. An Uncle having deviſed his Eſtate from his Nephew and Heir at 2 Vern. 441. 


Law, a Younger Brother of the Heir at Law, at the Uncle's Funeral, Haynes v. 

ſnatched the Will out of the Hands of the Executor, and tore it in many 2 255 

ſmall Pieces, but moſt of them, and particularly ſuch Part wherein was 

the Deviſe of the Land, were picked up and ſtitched together again: And 

on a Bill to have the Will eltabliſhed, it was decreed that the Deviſee 

ſhould “ hold againſt the Heir, and he to convey io him, although there, 

was no direct Proof made that the Heir directed the Tearing of the, — 2 

Will. | | | | to Pieces by 
TG ; BED g | 5 | Rats in the 

Life of the Deviſor, if by foining the Pieces together, the Contents can be known, will be good. So 


if a Will continues in Wiiting at the Death of the Deviſor, though gnawn, burnt, or loſt after, it 
ſhall ſtand good. Allen 2, 55. A Writing, in Form of an Indenture, and ſealed and delivered, if 


proved to be intended a Will, ſhall be good as ſuch, 1 Ch, Caf. 248.——1 Mod. 117. 


| Of the Republication of a Will —What will amount to a Republica- 
_tion.—And, where a Republication will make a Deviſe good. 


| 43. If a Man deviſes cettain Lands, and after aliens the Land to a Stran- 1 Vern. 330. 
t, and repurchaſes; and after ſhews his Intent, that the ſaid Will ſhall Hall ». 


SPY ; 
be his Will, This is a new Publication, and the Land ſhall paſs by the Punch. 


—49. So the Teſtator's ſaying his Will was in a Box in his Study amount- ern. 2 
ed to a new Publication, ana ——S Yer. 20% 


| | Cotton and 
* | | | | Cotton, 
1 Freem. 264. ſtates it; A. deviſed his Lands in D. and all his other Lands unto his Wife, and after 
purchaſed other Lands, and then diſcourſing with B, B. deſired him to let him have thoſe new pur- 
chaſed Lands at the Rate that he bought them; 4. anſwered, No; for that he had made his Will, 
and ſettled his Eſtate, and intended that his Wife ſhould have his whole Eftate. The Court ſtrongly 


— — 


inclined that this was a new Publication, and applied particularly to the Lands; and that it was no 
Matter for alledging, quod dixit Animo Teſtandi, for that muſt neceſſarily be intended, when the- 


Diſcourſe had particular Reference to the Will ——2 Chan. Rep. 138, 140. S. C. fays, a Trial at 
Law having been had upon this Point, a ſpecial Verdict was found by C. J. North's Directions; and, 


on a ſolemn Argument, all the Judges of C. B. held it a Republication of the Will, and that the 


Lands belonged to the Wife, and that the Court of Chancery affirmed the Judges Opinion. 


50. If a Man ſeized of Lands, deviſes all the Lands to 7. S. and after- 1 Roll. Abr. 


-wards purchaſes the Manor of D. and after writes in his Will that F. D.518. 


ſhall be his Executor: Vet this is not any new Publication, to make the 
Lands pals. - 5 55 a 


$1. But if after the Purchaſe of the Manor of D. he delivers the firſt Will ia. PO 


5 40 his Will, and ſays, that it ſhall be his Will, without putting any Words Salk*237. 


thereto: Yet this is a new Publication to make the Lands newly purchaſed 


52. So if a Man ſeiſed of Lands in D. deviſes to another by his Will in, Roll. Abe. 


Writing, all his Lands in D. and after purchaſes other Lands in D. ands:1s. 
after one J. S. comes to him, and requeſts him to give him the Buying 
of the Lands laſt purchaſed: And he anſwers him, that he will not, but 
that his Intent was, that thoſe Lands thould go to his Executors (the De- 


viſee being made Executor by the Will) as his other Lands ſhould: And 

Devifor cauſes a Codicil to be writ, in which there is a Deviſe of 
ſeveral perſonal I hings, as Corn and Implements of Houſhold, and an- 
nexes it to his firſt Will: And after dies without other Publication; yet 


| this ſhall be a ſufficient Publication to make the Lands newly purchaſed 


to paſs by the Will, for there needs no other Words in the Will than there 
were before ; and his Intent appears that it ſhould be his Will, by the- 
annexing the Codicil, N f... 


| 33. But 
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1. Abr. Eg. 53. But if a Man has Iſſue of two Daughters, A. and B. and he Deviſes 
oy 457. Lands to A. and to the Heirs of her Body, and for want of Iſſue to B. 
pony „and A. dies in the Life- time of the Teſtator, leaving Iſſue, though after 
Simpſon. the Teſtator annexes a Codicil to his Will, and thereby diſpoſes of ſome 
Part. of his Perſonal Eſtate: Yet this will not amount to a Republication 
of the Will, nor give any Title to the Iſſue of 4. though the Teſtator 
had declared. in his Wil, that B. had married againft his Conſent, and 
that What he had given her, was in full of her Portion, and in Bar of any 

further Part of his ceal-Eftate, . | 
aVern. 209. 54. It has been doubted whether if one deviſes a Leaſe to his Daughter, 
and afterwards renews the Leaſe, and afterwards adds his Codicil to his 
Will, without taking any Notice of the Leaſe, whether the Renewal of 
the Leale is a Revocation, and whether the adding a Codicil to his Will 


is Republication. | — 
SS. Rep... 55. it has been ſaid, however, that if a Codicil be executed after making 
Gibſon v. a Will and purchaſing Lands, it will amount to a Republication, and pals 
| pay bY the Lands purchaſed after making the Will, and that it was ſo determined 
ave by all the Judges in the Cate ot Hebei ley and Vernon; which ſee infra, 
3 Sed Q. unleſs it appears he had bis Real Eſtate under Conſideration. 
MSS. Rep. 56. A. having given a Legacy inter alia to his Son Foſeph. Foſeph died, 
Perkins and and he afterwards had another Joſeph, and then by a Codicil to his Will, 
one] confirming his Will, he took Notice, that ſince the. laſt, it had pleaſed 
1 Sod to give him another Son, and gave him a ſmaller Legacy. Deter- 
mined, that this was a Republication of his Will, and amounted to a ſub- 
ſtituting the ſecond Joſeph in the Place of the firſt; and gave him the firſt 


Legacy as well as the ſecond. 5 | 
Cro. Eliz. 57. If a Man has Iſſue three Sons, A B. and C. and deviſes Lands to B. 
12. Fuller in Tail. Remainder to C. and B. has Iſſue two Sons, and dies, and after 
Kat! uler. the Deviſor ſays, My Will is, that the Sons of B. ſhall have the Lands 
deviſed to their Father, as they ſhould have had if he had lived and had 
died after; and then the Deviſor dies. Whether this ſhould amount to a 
| new Publication, Dubitatur two Judges againſt two. 
1 Lev. 243. 58. If J. S. has Iſſue two Sons, William and Robert, and Robert has Iſſue 
Strode v. a Son named. Nobert, and F. S. deviſes Lands to his Son Robert, and his 
N PO] . Heirs ; and by the ſame Will gives his Grandſon 50 1. and Robert his Son 
1 hos 145 des: And after J. F. by Parol republiſhing his Will ſays, Robert my 
Raym. 408, Grandſon ſhall take by my Will as Robert my Son ſhould have done: Vet 
the Grandſon ſhall not have the Lands, for Lands cannot paſs but by 
Will in Writing; and his Son Robert cannot import his Grandſon Robert, 
eſpecially when, by the ſame Will, he has made a Diſtinction between 
Son and Grandſon. "The Judgment to the contrary, given by three Judges 
Againſt the Opinion of Scr-ggs in the Common Pleas, is faid by the Re- 
porter to have been reverſed in B. R. (as he heard) though it was ar- 
gued, that the Words of the Will were proper enough to paſs the Lands 
to the Grandſon; for that the Addition of Grand, only imported a Diſ- 
tinction between Father and Son while living; but that the Father being 
dead at the Time of the Republication, the Grandſon might properly be 
deſcribed by the Name of Son. n. ET . 
Comyns's 59. J. S. by a Will dated 17 Jan. 1711, deviſed to M. his Wife 1000 !. 
Rep. 38 1. per Annum for her Life, to iſſue out of his Real Eſtate, his capital Mel- 
3 ſuage at H. &c. ; to his Siſter E. 200 l. per Annum for her Life; and 10007. 
445 5 9 : | | 8 100 
Will, dated . p nec og oh . 
26 March 1700, deviſed all his L. ands to A. his Nephew and his Heirs, and directed, that 
he ſhould take the Surname of Ly?:on; and his Perſonal Eſtate be deviſed to Dame———— 
Ruſſel, his Siſter, and the ſaid A. azd made them Executors. Afterward J. S. purchaicd 
the Equity of Redemption of ſome Mortgages in Fee, which were mortgaged to him 
defore he made his Will, and 13 Jan. 1704, by a Codicil atteſted by three Witneſſes, 
be ſays, I make this Codicil, Which I will ſhall be added to and be Part of my Laſt 47 
9 | | | | „ hich 


be made, and afierwards 
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to L. her Daughter, for her Portion; and after other Legacies, he de- 1 
viſed the Reſidue of his Real and Perſonal Eſtate to V. B C. D. and F. and. Rave 3 
their Heirs, Executors and Adminiſtrators, on Truſt to veſt the Reſidue of“ merly 
his Perſonal Eſtate in Lands of Inheritance; and that his Truſtees ſhould“ made.“ 
ſtand ſeized and poſſeſſed of his Real and Perſonal Eſtate to the Uſes 1 
his Will, during his Wife's Life ; and after her Deceaſe, if he ſhould — rh 


die without Iſſue, to the Intent that his Freeheld and Leaſehold Eſtate, Sir john Tre- 


and the Lands to be purchaſed ſhould be ſettled to the Uſe of the De- vor Maſter of 
fendant G. for ninety-nine Years. Then to his firſt and other Sons in Tail theRolls, and 
Male, Fc. J. S. purchaſed ſeveral Fee-farm Rents, Aſſart Rents, and Lord Ch. J. 


© Trevor and 


other Lands and Tenements, and then by a Codicil, 2 Feb. 1720, being Tracey ]. 


two Days before his Death, he recites that he made a Will, dated 1ſt Jan. 16Juner708. 


4711, and then ſays, I hereby ratify and confirm the faid Will, except decreed,that 
e jn the Alterations hereafter mentioned. The Portion to my Niece 
e ſhall be made up 6000/7, and what I have given to my Siſter and ien. Por 


L thiswasnota 
Republiea- 


« Niece ſhall be accepted by them in Satisfaction of all they may claim ſince thestat. 
« out of my real and perſonal Eſtate, and on Condition they releaſe all 29 Car. 2. 
« Right, Wc. to my Executors and Truſtees in my Will named; and there can be 


thus having provided for my Siſter and Niece, I deviſe all the Lands fange an 


by me purchaſed ſince my Will, to my "Truſtees and Executors in my implied Re- 
Will named, to the ſame Uſes, and ſubjeQ to the ſame Truſts to which publication; 


« | have mentioned to deviſe the Manor of H. and the Bulk of my for the Paper 
« Eſtate ; and I revoke that Part of my Will, whereby 1 appoint A. B ONES 

« and C. three of my Truſtees in my Will, and I deſire K. and V. to, 1.icwn. 
« be two of my Truſtees, and deviſe my faid Real Eſtate to them ac-tained,oughr 
« cordingly.” Lord Ch. Macclesfield, 20 Now. 1723, decreed, that the to be re-exe- 


Will was confirmed by the Codicil ; that J. S. ſigning and, publiſhing peter = 


his Codicil in the Preſence of three Witneſſes was a Republication of his, Wit 


Will, and both together made but one Will; and by the. faid Will and neſſes. Cited 
Codicil, his Fee-farm Rents, Aſſart Rents and Lands, contracted to bearg? in the 


.purchaſed, and all his Real and Perſonal Eſtate (except the Capyhold Caſe of A- 


cherley v. 
Vernon, 38 


purchaſed before his Will) did well paſs. On Appeal to the Lords, the 


Decree was affirmed. the Caſe of 


_ Lytton v. 


WI Falkland, Vid. Comyns's Rep. 333. ——A. by Will, dated 11 OR, 163 4, only executed, 


took Notice that his Lands were ſettled up:n his Sons B. and C. in Tail Male, and then deviſed in 
theſe Words: In Caſe my Sons ſhall have no Iſſue Male, then for the Preſervation of my Name and 


„Family, I deviſe my ſaid Lands to my Brother E. and the Heirs Male of his Body iſſuing.“ G. died 


in the Life of the Teſtator having Iſſue a Son, then. Lord Landidown, by which the Deviſe to E. in 
Tai! Male lapſed. Aug. 15. 1791, the Teſtator ſent for ſeven Perſons, and faid, ** I ſent for you to 
'* be Witneſſes to my Will, and ſometimes to be Witneſſes to the Republication of my Will ;” and 
then took a Codicil, dated ſame Day, in one Hand, and the Will in the other, and ſaid, This is 
«my Will whereby I have ſettled my Eſtate, and I-publiſh this Codicil as Part thereof;” and then 


'figned the Codicil which lay on the Table with the Will, in the Preſence of the Witneſſes, who ſub- 
| ſcribed it in his Preſence. By this Codicil he deviſed in theſe Words; “ Whereas heretofore made 


* my Will, dated i 1 Oct. 1684, which I do not Intend wholly to revoke 3 but in regard to the mauy 
'« Accidents and Alterations in my Family and Eſtate, I by this Codicil, which I appoint to be taken 
as Part of my Will, deviſe as follows;” and then deviſed ſeveral Manors, &c. to his Son B. in-Fee, 
and 100 J. per Axnum to his Nephew, then Lord Landidown, for Life. He then put the Will and 
Codicil together in a Sheet of Paper, and ſealed them up in the Preſenee of the ſame Witneſſes : 
But the Will was not unfolded in their Preſence, nor did any of them write their Names as Witneſſes 
on or under the Will, or on the ſame Paper; but on the Codicil only, And Parker Ch. J. and the 
whole Court held this no Republication. For ſince the Stat. 29 Car. 2. there ſhall be no Republica- 


tion by Implication ; but the Will muſt be re- executed, otherwiſe a Deviſe of Lands ſhall not be 
good. Comyns's Rep. 384, Vid. Lucas's Rep. 96. Since the 29 Car. 2. the ſame Forms are 
neceſſary to the republiſhing a Will as to the firſt making it. Reſolved per Lord Ch. Cowper, Tre- 


vor, Ch. J. and Tracy J. Vid. Lucas's Rep. 98. 


60. It was determined upon the Opinion of all the Judges, that if a Will MS. Rep. 
another Will without cancellins the ormer,; ard Phipps v. 


then by an Act ſubſe to both, the firſt will be confirmed, the _Liny- 8 
tations in that WII to confimed, will take Place : And allo that if there ſure 1751. 
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are two inconſiſtent Wills of the ſame Date, neither of which can be proved | 


to be laſt executed; they are both void by the Common Law for Uncer- 
tainty, and will let in the Heir at Law: And allo that although the Willz 
are dated the ſame Day, the Limitations may take place if they are con- 
ſiſtent in both, to the Diſinheriſon of the Heir at Law: and upon this Opi. 
nion, the Order appealed from, which was a Diſmiſſion of the Plaintiff- 
Bill in the Court of the Exchequer in Ireland, was confirmed in Favour of 
Lord Angleſey, by the Houſe of Lords. Vide the printed Copy. 


2. What ſhall be deemed a good Will in Writing of Goods and Chattels, 


m thr. 61. If it be a Will of Goods and Chattels, and be compleat, there muff 
Taft”, de. de an Executor named in it, and that Executor that is named muſt be ca- 


pable of the Executorſhip; for this is the principal Thing in it. And be 


there never ſo many Legacies given, and no Executor made, this Will is 
but a Codicil, and cannot be properly called a Teſtament ; for here the 


Party dies Inteſtate, and an Adminiftration of the Goods muſt be granted: 
But where there is an Executor, although there be no Legacy given, yet 
it is properly ſaid to be a Teſtament. _ 5 Z 


See Title Executors and Adminiſtrators and Legacies. 


1 3 of itſelf; but if it be ſealed with his Seal, and ſubſcribed with the 
2 7, a+. © ame of the Teftator, and can be proved by Witneſfes, it is the more 
altered byag authentick ; and when it. is found amongſt the choiceſt Evidence of the 


Car. 2. C. 3. leftator, or faſt locked up in a ſafe Place, it is the more eſteemed ; for if 


e * 5 it be written in another Hand, and the Teſtatot's Hand and Seal, or one 
otice of, 


— fome Proof will be expected of it further by Witneſſes in that Caſe; and 


ſor the Will if Writing be found under the Teſtator's own Hand, yet if it be but a 


to be ſub- ſcribbling Writing, written copywiſe, with a great Diſtance between every 


feribed by Line, without any Date, in ſtrange Characters, with many Interlineations, 


| asd lying amongſt his void Papers, or the like : This will not be eiteemed 


jn his Pre- a ſufficient Will, nor a good Proof of it, but it ſhall be accounted rather a 


ſence, and to Draught or Image of the Teſtator's Will, for a Direction to him after to 
de ſubſcrided make his Will by; and yet if it can be proved that the Teſtator did de- 
| wa 97 clare himſelf, that this ſhould be his Will, this will be a good Will, and a 
| three Wit- £90d Proof of it. p EF 
neſſes. | | 5 5 3 LY 
14. Idid 63. If it be proved, that the Teſtator ſaid his Teſtament was in ſuch a 
Schedule, in the Hands of J. S. and J. S produces a Writing, depoſing 
it to be the ſame, this is the ſufficient Proof: But if he ſays withal, it is 
written with his own Hand, then it ſeems jome other Proof, as by com- 
paring Hands, or the like, that it is his Hand wherein it is written, will be 
expected, CE ff ä | 
1d. Ibid. G64. If the Witneſſes will prove the Writing produced to be the Laſt Will 
| of the Teſtator, or that he ſaid it was, or it ſhould be his Laſt Will, or 
that it was the fame Writiog that was ſhewed to them, and whereunto they 


* 


are 


of them, not to it, although it be found in ſuch a Place as before, yet 
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are Witneſſes; although they never heard it read, or ſet their Hands to 
it, it is a ſufficient Proof. _ 5 5 

65. Where there is no Queſtion or Oppoſition moved or had about or 
againſt a Will, there the Oath of the Executor alone is eſteemed a ſufficient 
Proof of it, and in that Caſe regularly no other Proof is required ; and 
where more Proof is neceſſary, it is in the Diſcretion of the Ordinary what 
Proof to admit and allow: And thoſe Witneſſes, for Number, Nature 
and Quality, or ſuch other Proof that he deenis and accepts for ſufficient, 
is ſufficient ;-and the Will fo proved by ſuch Witneſſes, or ſuch other Proof, 


is ſufficiently proved. 


66. All Perſons, male 
Witneſſes to prove a Will, ſave only ſuch as are infamous, as perjuted “ lee. 44. 


Perſons, and the like; and ſuch as want Underſtanding and Judgment, as 
Children, Infants, and the like ; and ſuch as are preſumed to bear Aﬀec- 
tion, as Kindred, "Tenants, Servants, and the like, A Legatee is reputed 
a competent Witneſs to prove any other Part of the Will but his own Le- 
gacy, or to prove any Thing againſt himſelf touching his own Legacy, but 
not otherwiſe ; ard therefore where there are two Witneſſes of a Will, 
wherein either of them have ſomewhat bequeathed unto himſelf, this Will 
cannot be ſufficiently proved for thoſe Legacies, but for the reſt of the 


Will it may be ſufficiently proved. But ſee poſtea. 


67. Where a Teſtator by his Will deviſed Lands, and gave to the Wife _ Rep. 
nſty v. 


of John Hailes an Annuity of 20 J. a Year to her ſole and feparate Uſe ; and -_ — 0 


to J. Hailes and his Wife each of them a Legacy of 10/. and charged his Mich. 1744. 


whole Real and Perſonal Eſtate with the Payment of all his Legacies and B. R. 
Annuity. J. Hailes was one of the ſubſcribing Witneſſes to this Will. 

The Legacies and Satisfaction for the Annuity were tendered and refuſed; 
and the Queſtioh now was on a ſpecial Verdict, whether this Will was 
good and well atteſted within the Statute of Frauds and Perjuries? The 
Court were of Opinion, that the Will was not properly atteſted, as Hazles 

was intereſted, and therefore not a credible Witneſs ; and gave Judgment 

for the Plaintiff the Teſtator's Heir at Law, 5 3 05 


68. Witneſſes have been examined to prove the Teſtator's Intent, 2 Ld. Raym. 
I | 5 1326. Cliffe 
& al v. Gibbins & al. 


69. The Probate of a Will cannot be controverted at Common Law. IId. Raym. 
. 28 ET, 262. Sir 


Richard Raine's Caſe, V. B. Though neither the Courts of Law, nor the Courts of Equity can de- 


termine the Validity of a Probate adverſarily; yet if it comes in incideatally, and the incident is ad- 
mitted by the Parties, thoſe Courts may determine it, and hold the P 
hon. Atk, 630. Sheffield v. The Ducheſs of Buckingham. £ 


70. A Recital of a Will in a Copyhold Admittance is Evidence againſt 1. 735- 


any but the Heir. 
71. 9. It the Probate or Regiſter of a Will be Evidence to prove a Pe- Id. 745. 


digree. 9 
Ld.Raym. 


prove a Will concerning Lands, 


73. One of the ſubſcribing Witneſſes to the Atteſtation of a Will having 2 Str. 1253. 
an Annuity deviſed to his Wife, was held not to be a credible Witneſs 22 on 
vithin e nfs ⁵P ST 
74. Parol Evidence is not admitted to contradict the Words of a Will., 19, 1267. 
5 oy FO ; | L owfield v. 
8 Stoneham, & Caſ. Temp, Talbot, Brown v. Selwin, 240. 
75. And Proof of a Will cannot be made againſt a Man by Confeſſion of 1 Ld. Raym. 
his own Witneſs, a : e ee. 
Vox. V. LI 76. Executor uch. 


V. Adams. 


* = 


and female, rich and poor, are eſteemed competent Swinb. Part 


arties bound by their Admiſ- 


72. According to Holt Ch, J. the Regiſter's Book is good OI {Sr a pn 


"MM; 
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76. Executor may be ſued for a Legacy where he proves the Wil, 


Edgworth v. though he does not live in that Dioceſe. 


Smalridge. 


77. But Deviſees, Legatees, and Creditors, are now made competent 
Witneſſes to Wills. Therefore we are next to ſnew | 


1 in what Caſes Deviſces, Legatees, and Creditors may be admitted tg 


78. By the Act of 25 Geo. 2. for avoiding and putting an End to cer. 
© tain Doubts and Queſtions, relating to the Atteſtation of Wills and Codi. 
« cils, concerning Real Eſtates, in that Part of Great Britain called Eng. 


% and, and in his Majeſty's Colonies and Plantations in America, it is enac. 


ted, That any Perſon ſhall atteſt the Execution of any Will or Codii, | 
« which ſhall be made after the 24th June 1752, to whom any benefici] 


Deviſe, Legacy, Eftate, Intereſt, Gift or Appointment of, or affecting any 


- Real or Perfonal Eſtate, other than and except Charges on Lands, Tee. 


„ments or Hereditaments, for Payment of any Debt or Debts, ſhall be 


thereby given or made, ſuch Deviſe, &c. or Appointment, ſhall fo far on 


Co dicil, within the Intent of the ſaid Act. That if any Perſon hath at- 
A teſted the Execution of any Will already made, or ſhall atteſt the Execy- 


ments or Hereditaments, or not; and ſuch Perſon before he ſhall give 


_ * ſuch Legacy or Bequeſt, upon Tender made thereof; ſuch Perſon ſhall 


_** notwithſtanding ſuch Will or Codicil ſhall afterward be adjudged to be 


_*« Codicil, within the Intent of the Act of 29 Car. 2. notwithſtanding ſuch 


to be made, any Lands, Tenements, or Hereditaments, are or ſhall be 
charged with Debt; and any Creditor whofe Debt is ſo charged, hath 


* barred from his Legacy; and in Caſe of Acceptance, ſuch Legatee hal 


« as concerns ſuch Perſons atteſting the Execution of ſuch Will or Codici, 
« or any Perſon claiming under him, be utterly null and void; and ſuch 
« Perſon ſhall be admitted as a Witneſs to the Execution of ſuch Will g 


Dare, Oc. DE IN „ | 
79. And it is alſo enacted, that in Caſe by any Will or Codicil made or 


te atteſted, or ſhall atteſt, the Execution of ſuch Will or Codicil. ſuch Cre- 
„ ditor ſhall be admitted as a Witneſs to the Execution of ſuch Will or 


«*« cution of any Will, c. made on or before 24th June 1752, to whom any 
Legacy is or ſhall be thereby given, whether charged upon Lands, Tene- 


„his Teſtimony concerning the Execution of ſuch Will, Cc. ſhall have 
„been paid, or have accepted or releaſed, or ſhall have refuſed to accept 


* be admitted as a Witneſs to the Execution of ſuch Will, c. within the 
Intent of the ſaid Act. Provided that in Caſe of Tender and Refuſal, 
„ ſuch Legatee ſhall in no wiſe be intitled to ſuch Legacy, but ſhall be 


s retain his Legacy, which ſhall have been fo paid, ſatisfied, or accepted, 


„void. That in Caſe a Legatee, £9c. who hath atteſted the Execution al. 
« ready made, or which ſhall be made on or before 24 June 1752, ſhall 
die in the Teſtator's Life-time, or before he ſhall have received or 1e- 
* leaſed or refuſed (on tender) his Legacy, ſuch Legatee ſhall be a legal 
$ Witneſs to the Execution of ſuch Will, Fe. within the Intent of the ſaid 
Act of 29 Car, 2. Proviſo, that the Credit of every ſuch Witneſs ſo al- 
“ teſting, Fc. and all Circumſtances relating thereto ſhall be ſubject to the 
« Conſideration and Determination of the Court and the Jury before whom 
any ſuch Witneſs ſhall be examined, or his Teſtimony or Atteſtation made 
* uſe of; or of the Court of Equity in which his Teſtimony or Atteſta- 
& tion ſhall be made uſe of; in like Manner as the Credit of Witneſſes in 
% other Caſes, ought to be conſidered of and determined. No Perſon to 
hom any beneficial Eſtate, Intereſt, Gift, or Appointinent, ſhall be given 
or made, which is thereby enacted to be null and void, or who ſhall er 
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« refuſed to receive any ſuch Legacy or Tender as aforeſaid ; and who 
« ſhall have been examined as a Witneſs concerning the Execution of ſuch 


« Will or Codicil, ſhall, after he ſhall have been ſo examined, demand or 
« take Poſſeſſion of, or receive, any Profit or Benefit of or from any ſuck 


„ Eſtate, Ic given by any ſuch Will or Codicil ; or demand, receive or 


« accept from any Perſon, any ſuch Legacy or Bequeſt, or any Satisfac- 
« tion or Compenſation for the fame, in any Manner, or under any Colour, 
« or Pretence whatſoever. This Act not to extend to the Caſe of any Heir 
« at Law, or of any Deviſee in a prior Will or Codicil of the ſame Teſta- 
« tor, executed and atteſted according to the Act of 29 Car. 2. or any 
« Perſon claiming under them reſpectively, who has been in quiet Poſſet- 
« fon for two Years next proceeding the 6th of May 1751 ; as to ſuch 
« Lands, Tenements, or Hereditainents, whereof he has been in quiet Poſ- 
« ſeſſion as aforeſaid. This Act not to extend to any Will or Codicil, the 
« Validity or due Execution whereof hath been conteſted in Law or Equity 
« by the Heir of ſuch Deviſor, or the Deviſee in any ſuch prior Will, or 
« Will or Codicil fo conteſted, or any Part thereof, or for obtaining any 
« Codicil, for recovering the Lands, c. mentioned to be deviſed in any 
« other Judgment or Decree relative thereto, on or before the ſaid 6th of 
« May 1751, and which has been already determined in Favour of fuch 
« Heir at Law, or Deviſee in fuch prior Will or Codicil, or any Perſon 
te claiming under them reſpectively or which is ſtill depending, and has 
© been proſecuted with due Diligence; but the Validity of every fuch Will 
« or Codicil and the Competency of the Witneſſes thereto, ſhall be ad- 
« judged and determined in the fame Manner as if this Act had never been 
made. No Poſſeſſion of any Heir at Law, or Deviſee in ſuch prior Will 
ce or Codicil, as aforeſaid, or. of any Perſon claiming under them reſpec- 
« tively, which is conſiſtent with, or may be warranted by or under any 
« Will or Codicil atteſted according to the intent of this Act, or where the 
« Eſtate deſcended or might have deſcended to ſuch Heir at Law, till a 
« future or executory Deviſe by Virtue of any Will or Codicil atteſted ac- 
« cording to this Act, ſhould or might take Effect, ſhall be deemed to be 
« 2 Poſſeſſion within the Intent of the Clauſe herein laſt contained. This 
« Act {hall extend to ſuch of the Brizi/þ Colonies in America, where the 
« 29 Car. 2. is by Act of Aſſembly niade, or by Ulage received as Law 
« or where by Act af Aſſembly or Uſage, the Atteſtation and Subſcription 
« of a Witneſs or Witneſſes, are made neceſſary to Deviſes of Lands, Wc, 
« and ſhall have the ſame Force and Effect in the Conſttuction of, or for 
„the avoiding of Doubts upon the ſaid Acts of Aﬀembly, and Laws of 


the ſaid Colonies, as the lame ought to have in the Conſtruction of, or 


* for the avoiding Doubts upon, the ſ:id Act in England. Provided, al- 
„ways, that as to the Caſes arifing in any of the taid Colonies, no ſuch 
* Deviſe, Legacy, or Bequeſt aforefaid, ſhall be made null and void by 


virtue of this Act, unleſs the Will or Codicil whereby ſuch Deviſe, &c, 


* thall be given, ſhall be made after March i, 1753.” | | 


2. What the Law is where the Probate differs from the original Will, 


517 


80. A Will was made in French and proved in French, and under it in 1 Will. Rep. 
the ſame Probate, the Will was tranſlated into Engliſh, but it appeared to be 3 itt 


falſely tranſlated. It was objeQed, that the Tranſlation being Part of the 
Probate, and allowed in the Spiritual Court, it muſt bind; and the Ap- 
plication muſt be to that Court to correct the Miſtakes, which until then 
mult be concluſive. But per his Honour, nothing but the Original is Part 
of the Probate 3 neither hath the Spiritual Court Power to make any 


Tranſlation ; And ſuppoſing the * Will was in Latin (as was for- 
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merly very uſual) and there ſhould be a plain Miſtake in the Tranſſatiog 
of the Latin into Engliſh, ſurely the Court would. determine according tg 

what the Tranſlation ought to be. And fo it was done in this Caſe, 


2. Of Nuncupative Wills. 


81. * By Stat. 29 Car. 2. c. 3. , 19. for the Prevention of fraudulent 

4 Practices it is enacted, 1. That no Nuncupative Will ſhall be good where 

* the Eſtate thereby bequeathed ſhall exceed the Value of thirty Pound, 
that is not proved by the Oaths of three Witneſſes, at the leaſt, that 
«© vere Preſent at the making thereof, and bid by the Teſtator to bear Wit 
« neſs that ſuch was his Will, or to that Effect. And by Stat. 4 Ann, c. 16, 

« { 14. it is declared, That all ſuch Witneſſes as are and ought 10 be a]. 


« lowed to be good Witneſſes upon Trial at Law, by the Laws and Cuſton 


« of this Realm, ſhall be deemed good Witneſſes to prove any Nuncupative 

« Will, or any Thing relating thereto. | FE | 
82. ** Nor unleſs ſuch Nuncupative Will were made in the Time of the 

&« laſt Sickneſs of the Deceaſed, and in the Houle of her or their Habitatiog 
or Dwelling, or where he or ſhe has been reſident for ten Days, or more 
next before the making of ſuch Will, except where fuch Perſon was 
*« ſurpriſed or taken ſick, being from his own Home, and died before he 
returned to the Place of his or her Dwelling.  _ „„ 
83. © Sec. 20 That after ſix Months paſſed after the ſpeaking of the 
«« pretended Teſtamentary Words, no Teſtimony ſhall be received to prove 
* any Will Nuncupative, except the ſaid Teftimony, or the Subſtance 
thereof were committed to Writing within ſix Days after the making of 
T . | 
84. Sec. 21, That no Letters Teſtamentary, or Probate of any Nun- 
* cupative Will, ſhall paſs the Seal of any Court, till fourteen Days, at the 
* lealt, after the Deceaſe of the Teſtator be fully expired, nor ſhall any 
Nuncupative Will be at any Time received to be proved, unleſs Proceſs 
* have firſt ifſued to call in the Widow, or the next of Kindred to the De- 

** ceaſed, to the End they may conteſt the ſame, if they pleaſe. - 

85. Se. 22. That no Will in Writing concerning any Goods or Chat- 
«« tels, or Perſonal Eſtate, ſhall be repealed ; nor ſhall any Clauſe, Deviſe, 
or Bequeſt therein, be altered or changed by any Words, or Will by 
Word of Mouth only, except the ſame be in the Life of the Teſtator 
committed to Writing, and after the Writing thereof read to the [eſia- 
* tor, and allowed by him, and proved to be fo done by three Witneſſes 
Fo 2, 2 - | AS 4 | EE Ss 
NR. It has $0: © Sec, 23. Provided that any Soldier in actual Military Service, or any 
been ruled Mariner or Seaman being at Sea, may diſpoſe of his Moveables, Wages, 


ia Equity, and Perſonal Eſtates, as before the making of this AQ.” 


tiiat betore : | | | 998 „ 
P obate, a Nuncupative Will is not pleadable in any Court againſt any Adminiſtrator, 1 Ch. Caſ. 192. 
Verherne v. Brewin i | 3 | | | | 1 


1 Abr. Eq. 87. A. being ill, deſired B. to make her Will, who wrote down only Names 
Cal. 403. and initial Letters to this Effect, vix. To The. Weſt 200l. to Fo. Dev. 
1001. to Reb. Cro. gol. to Self 101. and to ſeveral other Perſons in like 
Manner, to above 400. which being more than her Eſtate, B. made an 
Alteration in the ſecond Column, by ſubtracting Part of the Sums from 


ſome of the Legatees, as ſet down in the ſecond Column, and then told 


A. the Senſe of the propoſed Deviſes: There were two Perſons in the 
Room that did not hear any Thing that paſſed between A. and B. but 
only heard the Teſtatrix at laſt pronounce, that all was well. B. went to 
a Scrivener to have the Deviſes drawn out at Length and in Form, and 
before ihe returned the Teſtatrix died: The Judge below pronounced for 
this Will; but upon Appeal to the Delegates, it was reverſed ; and in = 


Or WILLS any TESTAMENTS. (D) 

Cale it was agreed, that if the Will had been written in Words at Length, 
ſo as they had carried a Senſe and Meaning in themſelves, it had been a 

od Will; for that there was one Witneſs that wrote it, and two that 
heard the Teſtatrix pronounce, that it was well: Which would have been 
intended to have amounted to a ſecond Witneſs, in Regard it appeared on 
all Hands, by ſeveral Witneſſes, that the Teſtatrix did then ſeriouſly diſ- 
oſe herſelf to make her Will; and for that was quoted the Caſe of one 
Pepper, where A Perſon diſpoſed herſelf to make her Will, and dictated 
it to a Perſon who wrote it down; and another, not called in as a Wit- 
neſs, lay behind the Hangings, out of Curioſity ; and yet ſuch Will was 
allowed to be good, being proved by thele two Witneſſes : But they diſ- 
tinguiſhed this Caſe, becauſe the Will was not ſubſtantive, but was to 
take its Senſe from the Interpretation of the Witneſs; and fo there would 
be Innuendo upon Innuendo, which made purely a Nuncupative Will: And 
as ſuch, not being atteſted by the Number of Witneſſes appointed by the 
Statute of Frauds and Perjuries, the Will and Legacies were void. 


Wife put him in Mind to give 200. more towards the Charges of build- 
ing their Church, at which, though Dr. SHallmer was at firit diſturbed, 
yet after he ſaid he would give it, and bid Preu take Notice of it: And 
the next Day he bid Prew remember of what he had ſaid to him the Day 
before, and died that Day. Within three or four Days after the Doctor's 
Wife puts down a Memorandum in Writing of the ſaid laſt Deviſe, and fo 
did her Maid. Prew died about a Month after, and amongſt his Papers 
was found a Memorandum of his own Wining, dated three Weeks after 
the Doctor's Death, of what the DoQor ſaid to him about the 2007, 
and purporting that he had put it in Writing the fame Day it was ſpoken : 
But that Writing which was mentioned to be made the ſame Day it was 
ſpoken did not appear, and theſe three Memorandums did not expreſoly 
agree, About a Year after, on Application by the Pariſh to the Com- 

| milſioners of Charitable Uſes, and producing theſe Memorandums and 
Proof by Mrs. Shallmer and her Maid, they decreed the 200/. But on 
Exceptions taken by the Execurors, the Decree was diſcharged of this 
200). and Lord Chancellor held it not good, becauſe it was not proved 
by the Oath of three Witneſſes; for though Mrs. Shallmer and her Maid 
had made Proof, yet Prew was dead; and rhe Statute in that Branch re- 
quires not only three to be prefent, but that the Proof ſhall be by the Oath 
of three Witneſſes, | en . 


| $8, Dr. Shallmer, by Will in Writing, gave 200l. to the Pariſh of St. ; Abr. Tg. 
Clement's Danes, aid after, Prew the Reader coming to pray with him, hisCal. 494. 
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89. A Daughter depoſits 180/ in the Hands of her Mother (the Defen- Id. Ibid. 


dant) and afterwards makes her Will in Writing, and thereby deviſes ſeveral Gil. Eq. Rep. 
Legacies, and makes her Mother Executrix, but takes na manner of No- gn Ig 


tice of this 1801. Afterwards, by Word of Mouth, ſhe deſires her 
Mother to give this 180/. to the Plaintiff, if ſhe thought fit, and then 
ſoon after died : The Mother proved the Will, and this Bill was brought 
againſt her, to have the 180/. paid. The Mother, by her Anſwer, admits. 
ſhe had ſach a Sum in her Hands, that her Daughter did make ſuch a Re- 
queſt to her, but that ſhe left it to her blection, whether the would give 
it to the Plaintiff or not, by the very Form of the Deviſe: And inſiſted, 
that ſhe did not think fit to give it to the Plaintiff, And in this Caſe it 
was agreed, that this was not good as a Nuncupative Will, being above 
3ol. and not reduced into Writing within fix Days after the ſpeaking, as 
the Statute requires. 2dly, That if the Nefendant had inſiſted on the 
Statute of Fraud and Peijuries, the Court could not have relieved the 
Plaintiff as upon a Truſt: But in this Caſe the Defendant having by An- 
ſwer confeſſed the Truſt, there was no Danger of Perjury from Variety 
of Proof, which was the Miſchief the Statute intended to provide againſt ; 
and therefore the Court took it to be in Nature of a Truſt, and _ 
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for the Plaintiff: For the Defendant expreſsly ſwore, ſhe did not think ft 
to give it to the Plaintiff, and that the Teſtatrix had left her at Liberty, 

But this Decree was againſt the Opinion of ſeveral at the Bar, whg 
thought it too hard on the Election left in the Mother: But the Coun 
principally relied on the Caſe of Kingſman and King ſman, where a Man 
deviſed away an Eſtate of 20001. per Ann. and upwards, from his Son and 

Heir to a Bargeman. And by his Will deviled 2ol. per Ann. to his Son, 

with this Clauſe, that if he behaved himſelf well, and gave no Trouble 

or Difturbange concerning his Will, that he might make it up 80/, if be 
thought fit. And the Court decteed the Bol. per Ann, to the Son, But 

note, the Sol. per Ann. in the Caſe of -Kingſman and King ſman ſeems 

to have been decreed purely upon the Circumſtances and Hardſhips of the 

Caſe: But in the preſent Caſe there were no ſuch Circumſtances or In- 
gredients of Hardſhip on the Plaintiff: But Quære, for it ſeems to bea 

Truſt in the Hands of the Mother. CE | 


*» 


———_—k 
_ — 


(E) The Nature and Effett of a CClill oz Teſta: 
ment and ot a Codici 


1 Inſt. 112. 1. Will or Teſtament is of that Nature, that it differs much from other 
4 Rep. 6 1. b. Acts and Deeds that Men do and execute in their Life- time: For 
He Tc although it be made, ſealed, and publiſhed in ever fo ſolemn a Manner, 
Caſe. yet it has no Life nor Virtue in it until the Teſtator's Death: For it is a 
But N. B. Maxim in Law, Omne Teſtamentum Morte conſummatum eſt, & V oluntas eft 
though it ambulatoria ufque ad Extremum Vite Exitum, it is therefore reſembled 
does ot until Death to the interlocutory Sentence, and after Death to the definitive 
take Effect 5 : 3 . ; 

till after the Sentence of a Judge; and hence it is ſaid, Sed Legum ſervanda Fides, ſu 
Teſtator's prema Voluntas Quod mandat fierique jubet parere neceſſe eſt. 5 
Death, yet | „ | | 

it is in hoate: though not confurnmate, from the Execution of it; and to many Purpoſes in Law ſhall 
relate to the Time of the making of it. 1 P. Will. 97. Lord Bindon v. Earl of Suffolk. 


Shep. Abr. 2. And for this Reaſon a Man may alter or make void his Will at his 
—_ 55. 9:Pleaſure; and he may make as many new Wills and Teſtaments as he 
plwGKbeaſes, and there is no Way to bara Man of this Liberty. | 
Lit. 168. 2. And the latter Teftament-always revokes and overthrows the former: 
| 4 b. 1. But otherwiſe it is of a Codicil, for a Man may make as many of theſe as 
Br Teſta- he will, and make no Teſtament at all. Or if he makes a Teſtament, he 
went ao. may afterwards make as many Codicils as he will, and one of them will 
not overthrow the other; for in the firſt Cate they muſt be all annexed 10 
the Letters of Adminiſtration, and the Adminiſtrator muſt perform them 
and in the latter Cafe they muſt be all annexed to the "Teſtament, and the 

Executor muſt take Care to perform them. 5 | 


Shep. Abr. 4. A Teſtament therefore is ſaid to have three Degrees. iſt, An Ince» 
* 4: pi 9-tion, which is the waking of it, 2diy, A Progreſſion, which ts the Pub- 
oc, Teſt. 


lication of it. 3dly, A Conſummation, which is the Death of the Tel- 
tator, OG | x | 

1 Inſt. 112. b. 5. In Grants therefore the firſt is of the greateſt Force, but in Teſta» 
But if the ments the laſt is of greateſt Force., 8 5 | 
zatter Will | | 


cancot be found, or the Contents of it are unknown, it is 80 Revocation of the Former. Show, Cal, 


6. But 


Or WILLS AVD TESTAMENTS, 521 
6. But when a Teſtament is perfect by the Death of the Party, it as ef- Shep. Abr. 
ſectually gives and transfers Eſtates, and alters the Property of Lands and vs do 
Goods, as Acts executed by Deeds in the Life-time of the Parties: For 5 ; 
hereby Deſcents of Lands are prevented. And a Man may make Eſtates in 
| Fee-Simple or Fee-Tail, for Life or Years, of Lands, Tenements, Rents, 
Reverſions, or Services, as effectually as by Deed; and theſe Eſtates alſo 
will be good without any Livery of Seiſin or Attornment, and hereby alſo 
Rents and Power to diſtrain for them, may be reſerved, Conditions created 
and annexed to Eſtates or Things deviſed. | 
J. And therefore they that take by Deviſes of Land, are ſaid to take in 
the Nature of Purchaſers. 65 | — | : 
8. And if therefore a Tenant in Tail makes a Feoffinent to the Uſe of Dy. 221. pl, 
Ne himſelf in Fee, and after deviſes the fame Land to his Wife in Fee, and 16. 
$9 dies, the Son is not remitted though the Father dies ſeized, for the Deviſe 
prevents the Deſcent. | | | 
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* Þy CF) How Wills Hall be conſtrued, 


TT is to be obſerved, that where the Words of a Will have a plain 2 And. 17. 


. Senſe, and no Doubt is in any Matter within or without the Words, 2 7” 1 
Cr touching the Matter of the Deviſe, there the Words of the Will ſhall al- f 
L ways be taken to be the Intent of the Deviſor, and his Intent to be what 


the Words fay.. 5 | = 
2. That all the Words of a Will are to be carried to anſwer the Intent of* And. 10 
the Deviſor ; but this is to be underſtood in Caſes where the Intent of the 3. 
Party may be known by the Words that are in the Will. | 
3. That if there are inconſiſtent and contradictory Words in a Will, ſome MSS. Rep. 
Words muſt be rejected to make it Senſe. Thus where a Teſtator gave the £007. 
Intereſt of a Sum of 60004. to Mary Comfortle, his Daughter, for her Life, p,c,,G.z 
and after Deceaſe gave the Money between Charles Comfortle her Huſ- in Cane. 
band, and their Children: And in another Part of the Will he faid, and in 
Caſe there be no fuch Child or Children, I give it to Charles Comfortleand 
ſuch Children.——Lord Chanc. rejected theſe latter Words, as they were 
abſurd and contradiftory. _ | Sg | 
4. A. having a Wife and no Children, made his Will, and ſaid, —leaſt MSS. Rep. 
it ſhould pleaſe God that he ſhould not return, he gave and deviſed a Real Parſons v. 
and Perſonal Eſtate, or to that Effect. He returns, has Children, and dies, Hi 4 
without altering his Will: The Plaintiff being a Legatee, and there being ian Cane. 
2 Direction in the Will, for the Sale of the Real Eſtate to pay his Legacy; 
Lord Chanc. was of Opinion, that the Diſpoſition was merely contingent, 
and that no Part of the Will, wasto take Effe& but on the Contingency of 
his Return ; and fo avoided determining the principal Queſtion, how far 
the Alteration of the Teſtator's Circumſtances would be a preſumptive Re- 
vocation as to the Real and Perſonal Eftate ; but as to the Perſonalty, 
ſeemed to rely on the Caſe of Lug and Lug; and as to the Real Eſtate, he 
faid, that the Statute of Frauds and Perjuries made a material Difference 
between that and the Perſonal Eſtate, 8 | 
5. That a Will muſt have a favourable Interpretation, and as near to the Shep. Abr. 
Mind and Intent of the Teſtator as may be, and yet ſo withal as his In- Part 10. Vec, 
tent may ſtand with the Rules of Law, and not be repugnant thereunto: Teſtament. 
it being a Rule or Maxim of Law, Quod ultima Voluntas Teſtatoris per- 
implenda eft, ſecundum veram Intenticnem ; and that, Sed Legum ſervanda 
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| Bridg. 10g. Fides, ſuprema Voluntas Quod mandat fierique jubet par ere neceſſe eft. In 
4 oaks Deeds the Rule of Conſtruction is, That the Intention muſt be directed by 
* the Words, but in Wills, the Words muſt follow the Intent of the Devi 
ſor ; and ſuch a Conſtruction is to be made of them, as to make uſe of all 
the Words, and not of Part, and ſo as they may ſtand together, and have 

no Contrariety in them.. 

Shep. Abr. 6. That tuch a Senle ſhall be made of a Deviſe, that 1 it may be for the 

Vs, Tel Profit of the Deviſee, and not to his Prejudice. 

oc, Teſt'. 

Id. Ibid. 7. That general and doubtful Words i in a Will, ſhall not alter an expres 
Deviſe before, nor carry any Thing contrary to the apparent Intent, 

Id. Ibid. 8. That the Clauſes and Sentences of a Will ſhall be ſeverally tranſpoſed 
to ſerve the Meaning of it. And Conſtruction ſhall be made of the Words 
to ſatisfy the Intent, and they thall be put in ſuch Order as the Intent may. 

| be fulfilled. 

Id. Ibid. 9. 'That no Senſe may be framed upon the Words of a Will, wherein the 

„ Teſtator's Meaning cannot be found. 

styles 148, 10. That to give a Thing to ſuch a Perſon to whom the Law gives it, is 

149. as if it had not been given; and ſo a Deviſe of a Man's Land to his 
Heirs is void. 

| — Abr. 11. That a Conſtruction of a Will muſt be gathered out of the Words of 

art 11. p. 11. | 

Voc. bh the Will, and not by any Averment. 

1 Freem. 12. That ch a Parol Ae ſhall not be admitted to explain 3 

hon: * Will, ſo as to expound it contrary to the Import of the Words, yet when 

5 Rep 68, the Words will bear it, a parol Averment may be admitted. ——As, for 


La. Chey- Inſtance, to aſcertain the Perſon, but in no Caſe to alter the Eſtate. 
ney's Caſe. 


2 Freem. 13. That one Part of a Will ſhall be expounded by another: As wherea 
267. Bam- Man leaves an Uſtate to another and his Heirs, and afterwards mentions to 
| — v. Pop- ha ve given him an Eſtate- Tail; Heirs ſhall be taken to mean Heirs of the 

— | Body, and the Deviſee hall take on'y an ae Fal. 


rr — F f py CO 9 , ; ELECT th Mo es 


(8) pow wills may be avoided. 


7I LES may be avoided ns by AQ of the Party himſelf, as by 
Revocation ; or by legal Sentence aſter the Death of the Teſtator, f 
as for Fraud, Nc. Therefore we will conſider 


51. What ſhall be deemed a Revocation of a Will. 


3 * By che 29 Car. 2. cap 3. it is coed That no Beit ie Wiiting of 
& Lands, Tenements, or Hereditaments, or any Clauſe thereof ſhall be re- 
** yocable, otherwiſe than by ſome other Will or Codicil in Writing, or 
other Writing declaring the fame, or by burning, cancelling, tearing, or 
** obliterating the ſame by the Teſtator himſelf, or in his Preſence and by 
« his Directions and Content, but ſhall continue, c. unleſs altered by ſome 
** other Will or Codicil in Writing, or other Writin 


in the Preſence of three or more credible Witneſſes declaring the fame : 
And by the Ee Nc. TWIT WT c cer g concerning Perſonal Eſtates, 
s ſhall be repealed, nor any Clauſe or Begueit therein altered by Words, or 

[3 ns cn pe ao of the 
2 Teftator, conunitted to Writing, and read to and allowed by him, and 


prove E done : by three Wienelſes, de 


3- But 


Or WILLS anv TESTAMENTS. (G) 523 
3. But where a Man, by Will in Writing, deviſed the Reſidue of his Raym. 334. 
Perſonal Eſtate to his Wife, and after, ſhe dying, he, by a Nuncupative : 
Codicil, bequeathed to J. S. all that he had given to his Wife, it was re- 
ſolved good; for, by the Death of the Wife, the Deviſe of the Reſidue 
was totally void; and the Codicil was no Alteration of the former Will, 


but a new Will for the Reſidue. _ | = 6M | 
4. Revocations by the Act of the E re either expreſs, as where the 2 Abr. Eq. 


Deviſor expreſ®?y_Cecares big und, that his Will ſhould be revoked ; 1 
implied, as where the Eſtate or Thing deviſed is altered after making of - Oe; 
: — — — — Of pleman's 


1 
WWII. Caſe, Mich. 


ä 40 3 be 4 Anne in 
C. B. N. B. Where the Spiritual Court ſet aſide a Will as revoked by the Teſtator, their Sentence ex- 
tends only to the perſonal Eſtate, and does not revoke a Deviſe of the real Eſtate. 3 P. Will. 166. Sir 


Samuel Marwood v. Turner, : | 


Time of the-Deviſe, the Deviſor muſt have a diſpoſing Capacity, and an 13 
beer. and the Eſtate mutt remain in the fame EI row" 
and onditign until his Death: For the leaſt Alteration by any AQ of Ns, Paſc. 25G. 2. 


makes it_a different Eſtate, and ſhews a different Intention, and therefore 
is an Actual Revocation, f hus if one ſeiſed in Fee deviſes, then infeoffs 


another, to the Ule of himſelf in Fee, though it is the old Uſe that re- 


5. Per Hardwicke Lord Chanc. The general Principle is, that at the MSS. Rep. 


mains, yet it is a Revocation, though it is his on the Feoffment, So of 


a Bargain and Sale without Inrolment. So if a Man thinking himſelf 


| Tenant in Fee, deviſes, and then apprehendivg himſelf to be only Tenant 


in Tail, ſuffers a Recovery, with Intent to contirm his Will, it is a Re- 
vocation. As to Mortgages, they are Exceptions out of the Rule. At 
Law a Mortgage for Years, and in Equity a Mortgage in Fee, are Re- 
vocations pro tanto only; and the Reaſon is, that a Mortgage is only a Se- 
curity ; and tho' it be a Conveyance of a Real Eftate, yet in this Court it is 
a Chattel Intereſt only, and goes to the Executor, and it gives no Dower. 
In the Cafe wherein theſe leading Principles were eftabliſhed, after the Teſ- 
tator had deviſed all the Manors, Lands, Tenements, and Hereditaments, 
he by a Deed conveyed an Advowſon which he was ſeiſed of at the Time 
of making his Will, to, and to the Uſe of Truſtees and their Heirs ; in 
Truſt to preſent the Church when void to a particular Perſon, if quali- 
ted, on the Terms preſcribed therein: And if ſuch Perſon ſhould be in- 
capable, then to preſent ſuch Clerk as 4. ſhould nominate ; and in de- 
fault of Nomination by him, as the Truſtees ſhould think fit. The 
Perſon intended was preſented ; and on a Bill brought by the Heir at 
Law of the Teſtator, to have a legal Conveyance of the Refidue of the 


Advowſon ; the Queſtion was, whether this Deed, being only a Truſt for 


a particular Purpoſe, as it was alledged, was a total or partial Revocation ? 
And determined by Lord Chanc. after arguing as above, that it was a total 
Revocation ; it being a Grant of the legal Intereſt ; and the Truſt was a 
real ard beneficial Intereft given by it to the Truſtees, that of nominating 


themſelves in Default of A.'s nominating : And he decreed a Conveyance to 


be made according to the Prayer of the Bill, | 
6. J. S. ſeiſed of a Leaſe for Lives, deviſes it; and afterwards J. S. ſur- 3 Will. Rep: 


Tenders the old Leaſe, and takes a new one to him and his Heirs for_three 165, A 
ar wood V, © 


Lives, Decreed by Lord Chanc. King, that this Renewal of the Leaſe was a aka 


Revocation of the Will as to his Particular. | : For by the 


| re ID Surrender 
of the old Leaſe, J. S. the Teſtator, had put all out of him, had deveſted himſelf of the whole Inte- 
reſt, ſo that there being nothing left tor the Deviſe to work upon, the Will muſt fall; and the new 


Puchaſe being of a Freehold defcendible, could not pals by a Will made before ſuch Purchaſe. Ib. 171. 


7. So where a Teftator deviſed by his Will a Leaſehold Eftate under MSS.Rep.Sir 


Magdalen College Oxon, and, after the making of his Will before his Death, Tho. fer in 


renewed his Leate by ſurrendering the old one, and taking a new Leaſe. Can, Tria. 
EE | | | Determined 43. 
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Chan. 183. 


Prec. in 


524 (G) Or WILLS any TESTAMENTS. | 
Determined by Lord Chanc. that this was a Revocation of his Will. And 
though the Teſtator, after the Renewal, looking among his Papers, had 
ſaid this is my Will, that was held to be no Republication. | 


Fitzgibbons g. If the latter Part of a Will is inconſiſtent with the former Part of it, it 


195. Attor- 


ney General ſuperſedes and revokes it. Per Reynolds C. B. and een. v. Tb 


v. Governor Barons, in Scacc, 
and Co, of | 

Chelſea Water-Works. | „ To „ | | 

2 Free. Rep. 9. It was agreed to be the conſtant Rule of this Court, that where a Le. 

wy pay v gacy was given to a Child, who afterward upon Marriage, or otherwiſe, 

f had the like or greater Sum, it ſhould be intended in Satisfaction of the 

Legacy, unleſs the Teſtator ſhould declare his Intent to be otherwiſe ; and 

it was ſaid the Words of ratifying and confirming, do not alter the Caſe, 

tho” they amount to a new Publication, being only Words of Form, and de- 

claring nothing of the Teſtator's Intent in this Matter. Thus— | 


Id, Ibid. yo. Defendant's Teſtator by his Will gave his four Daughters 600 . a- 


piece, and afterward married his eldeſt Daughter to the Plaintiff, and gave 

her 700 J. Portion; after that he makes a Codicil, and gives 1007. a- piece 

to his unmarried Daughters, and thereby ratifies and confirms his Will and 

dies. Plaintiff preferred his Bill for the Legacy of 600 J. given to his Wife 

by the faid Will. And his Honour held, that the Portion given by the Teſ- 

tator in his Life-time, ſhould be intended in Satisfactiqn of the Legacy. © 

Prec. in II-. 7:S. had four Daughters, A. B. C. and D. and by his Will deviſed 
Ward » to 4. 1000 J. and by the ſame Will deviſed to them 1500 J. a- piece for their 
8 Portions; which laſt Sums of 1500 J. were to be raiſed out of a Real 
Eſtate deviſed by his Will for that Purpoſe. A. marries in J. S.'s Life- 

time; and J. S. gave her 4000 J. Portion. And per Lord K. Wright, this 

4000 J. Portion muſt be taken to be a Satisfaction of the 1500 J. given A, 

by the Will for her Portion; and a Revocation of the Will pro tanto But 

as to the 100 J. that being a general Legacy, 4. muſt have it notwithſtand- 

ing the 400 J. given her for her Portion. 8 

Vin Abr. tit. 12. J. S. deviſed Lands in S. to A. his Son for ninery-nine Years, deter- 


Origo tas minable upon three Lives, and by his Will charges the ſaid Lands with an 


Farker v. Annuity of 40 J. per Annum to his Daughter M. and afterwards deviſes the 


Lamb. . fame Lands for ninety-nine Years, determinable upon three other Lives, 

| reſerving 50/1. a Vear Rent; this is, during the Continuance of the Leaſe, 

| a Revocation ; but it is no Revocation as to the 40 J. per Annum Annuity, 
there being Rent enough reſerved to ſatisfy that © 

Chan. 263. 13. J. S. by Will (int al) deviſes to B. his younger Son 750 J. and after- 

Hoſkins v. wards buys him a Cornet of Horſe's Commiſſion, and paid 650 J. for it, and 


| Hoſkins, jt was proved he intended this 650 J. ſhould be diſcounted out of his Lega- 


cy, and that ke would ftrike ſo much out of the Will, as ſoon as the Ac- 
counts came to London to him, but died before they came without altering 
his Will. Decreed that the Money paid for his Commiſſion, ſhall go in 
Diminution of the Legacy, and be taken in Payment and Satisfaction for ſo 


Vis. Abr. tit. 14. If a Man deviſes Lands, and afterward mortgages the fame for Years, 


Deviſe (P.) and then levies a Fine ſur conuſance le Droit came ceo, and nota Fine ſur con- 
Laps *ceffit ; this will be a Revocation ; but if there had been a Fine ſur con- 
ce ſſit, it had revoked on 4 pro tanto. | 


Prec. in 15. A. by Will gave his Children ſeveral Legacies, and to his eldeſt Son 
Chan. 298. 2000 J. Afterward. he gave him 400 J. to go to Italy, and being a Mer- 
Bid v. chant, enters on the Debtor tide of his Book, My Son Debtor 400 J. Then 


Hooper. | 
His Honour mentioned the Caſe of Lord Guernſey, who married a Daughter of Sir John Banks, with 
whom he had a conſiderable Fortune in Land. Afterward Sir John builds a Houle upon the Land, 


and being a Merchant, makes an Entry, Lord Guernſey Debtor ſo much, for building the Houſe ; and 


then makes bis Will, and deviſes the Reſidue of his Eſtate to his two Daughters; And yet it was held, 
that this Houle ſhould fall into the Lump of the Fortune given to Lady Guernſey, Ibid, 5 


Or WILLS any TESTAMENTS. (G) 525 
by a Codicil, having taken an Account of the Eſtate, and finding it 
would not anſwer all the Legacies, he retrenches 400. out of each of the 
younger Children's Legacies, without taking any Notice of the eldeſt 
Son, or his 4001. His Honour deereed the whole 2000. to the eldeit 
on. | | 
: 16. A Man makes his Will duly executed and atteſted according to the 1 Abr. Eq. 
Statute of Frauds and Perjuries, and at the fame Time, in like Manner, Caſ. 407. 
executes a Duplicate thereof : Some Time after, the Teſtator, having a 
Mind to change one of his "Truſtees, orders his Will to be wrote over 
again, without any Variation whatſoever from the firſt, ſave only in the 
ame of that Truſtee. And when it was ſo wrote over, he executes it 
in the Preſence of three Witneſſes, and the three Witneſſes ſubſcribed their 
Names, but not in his Preſence, After this the Teſtator cancels the 
5 Duplicate, by tearing off the Seal, and then dies: And the Queſtion was, 
| Whether this ſecond Will, not being good, as a Will to paſs Lands, 
ſhould yet be a Revocation of the firſt ; and if it ſhould not, whether the 
cancelling the other ſhould be a Revocation thereof within the Statute of 
Frauds and Perjuries. And it was decreed, that neither the making of 
the Second, nor the cancelling the firſt was a Revocation thereof; though 
in the ſecond there was an expreſs Clauſe, that he did thereby revoke 
all former and other Wills ; wherein my Lord Chancellor took this Dit- 
tinction, that the ſecond was not intended barely a Revocation of the 
| fiſt, ſo as to ſignify his Intention of dying Inteſtate, or without any 
Will; but it was intended as an effectual Will to paſs the Lands to the 
Perſons, and in the Manner thereby deviſed: And therefore if it was not 
good as a Will to that Purpoſe, it was no Revocation of the firſt, but as 
it was ſuppoſed to be valid as a Will for paſſing the Lands by the 
ſecond : And if a Man by his Will deviſes Lands to 4. and after makes: 
a ſecond Will, and thereby deviſes the ſame Lands to B. if this ſecond: 
Will be not good as a Will to paſs the Lands to B. it ſhall be no Revo- 
cation of the Deviſe in the firſt to A. for it is plain A. was to loſe only 
what B. was to gain; and if B. gains nothing by the ſecond, A. ſhall 
loſe nothing that was given him by the firſt: Bur if a Man executes a 
ſecond Will, which appears to have no other Intention chan to revoke 
the firſt, and to die inteſtate, though this ſecond be not in all Circum- 
ftances duly executed as a Will whereby to paſs Lands, yet it will ope- 
rate as a Revocation of the firſt : And as to the Cancelling or Tearing of 
the firſt Will, that is no Revocation of it in this Caſe, becauſe that was 
no ſelf- ſubſiſting independent Act, but done to accompany, or in a Way 
of Affirmation of the ſecond: It was done from an Opinion, that the ſe- 
cond had effectually revoked the firſt, and therefore he tears the firſt as of 
no Uſe: But the firſt was not effectually revoked by the ſecond: And the 
Act of rearing the firſt will not deſtroy it neither: For tho' a Man may, by 
the Statute of Frauds, as effestvally deſtroy his Will, by tearing or can- 
celling it, as by making a ſecond ; yet if he daes make a ſecond, and in- 
tends that as a Revocation of the firſt, if it be inſufficient for n: Pure 
poſe, as in the principal Caſe, the Tearing and Cancelling being only in 
Conſequence of his Opinion, that he made a good ſecond Will, it ſhall 
not deftroy the firſt; but it ought to be ſet up again in Equity. 
17. But if a Man cancels or revokes either the Duplicate or original, verz. 542. 
Will, this is an effectual Avoiding of both, they being both but one Will, Onions v. 
and therefore muſt ſtand or fall together. | Tyrer. 
18. A Man makes his Will in Writing, and thereby deviſes all his Real 
and Perſonal Eftate to his Wife, her Heirs and Executors, in Truſt * 3 Eq. 
to pay his Debts and Legacies ; and then deviſes ſeveral Legacies to Hyd 
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COS ET | Hyde. 
3 Chan. Rep. 1g5.S. C. and decreed, and adds, that all agreed that the ſecond Will, 3 not 
iealed and ſubſcribed as the Statute of Frauds directs; yet it is good for the Pei ſonal Eſtate, it being 
Ceſus emifſus out of the Statute, and then it was good at Common Law, Ibid, 161, | 


— ũ <4 OTE. ces 
— —————— 


— 
— 


his 


Pe Sr 


* 
* 2 PFF 3: ou ein ACS; ee et 
= — = . — . . I ee 


—— — 
— — 2 


P — 
— —— — 


— — — 


N 


* = F * - 2 — Ab — „ 2 X08 Wins 
„ ˙ rr 


— —_—_ 


Mm — — — 
—— — 2: 
— Eng DINE. — 


* wa - — — 
r 


2 


— » . — — 
— 4 —_— a ES 
828 


—_— 
WESC” GT KY 


ry, 2 
1 _— 
CEE =o Aa. 


. 
? Y 
. 
by 
. 
Ss”. 
is 
4 

Ns 

"hy 
. 

9 
11 
* 

Pa 
*3þ4 
Ke 
% 
BP 
4 
5 
1 
N 5. 
4 » 
N 
Mi 
Ry | * 
un 
xl 
19 
* 
i 
* N 
N 
. » 
"8 

* 
* 
1 

* 

1 

1 
* 
»7 

* 
AN 
, 
* 
1 
1 
1 
144 
1 
15 
\ 8 
} 1 
"> 

i 
N 
4. 7 

F 
os | 

13 12 5 

1 
1 4 
4 y 
4. 

* 

15 

66 

1 

1 

2. 

4 
2 C 
195; 
4 

ins 
_ 

* 

1 

"4 

14 
1 
. 

* 

N 
tf 

v 
1 
h 
& 
1 
7 
* 

9 

36 
i | 

* 


526 


(G) Or WILLS axo TESTAMENT S. 
his Children and other Perſons, and concludes, In Witneſs whereof [ 
have to this my Laſt Will and Teſtament, containing Nine Sheets of 
Paper, and to a Duplicate thereof, to be left in the Hands of ſuch a 
one, ſet my Seal to every Sheet thereof, and to the laſt of the faid Sheets 
my Hand and Seal, in the Preſence of three Witneſſes, who all ſubſcribed 
their Names in due Form of Law. Afterwards the Teſtator being 
minded to add other "Truſtees to his Wife, and make ſome Alterations in 
his Will, ſends for a Scrivener, and gave Directions to prepare a Draught 
of Inſtructions for another Will, which the Scrivener does according]y, 
which the 'Tefſtator read over and approved of very well, and ſets his 
Hand to it ; and being at a Tavern, thinking he had now made a new 
Will, he pulls out of his Pocket the firſt Will and tears off the Seals from 
the firſt eight Sheets, which the Scrivener ſeeing, aſked him what he was 
a doing? Why, ſays he, I am cancelling my firſt Will. Pray, ſays the 
Scrivener, hold your Hand, the other Will is not perfected; it will not 
paſs your Real Eftate for want of being executed purſuant to the Statute 
of Frauds and Perjuries. I am ſorry for that, ſays he, and immediately 


deſiſted from tearing off any more of the Seals; and in ſome ſhort Time 
after dies without having done any Thing further to perfect the ſecond 


Will, or cancel the firſt. After his Death, on, Application to the Spiritual 
Court by the Wife, who was made Executtix of his laſt Will, they ſen- 
tenced it a good Will as to the Perſonal Eſtate, and admitted her to prove 
it: And on a Bill brought by the Legatees againſt the Wife, and other 
Truſtees to have a ſpecifick Performance of the Truſt in the firſt Will, and 
that the Eſtate might be fold, purſuant to the Directions of that Will. 
It was infifted upon, that the firſt Will was revoked either by making of 
the ſecond, or by tearing off the Seals from the firſt, but Lord Chancellor 
held, that the ſubſequent Will could be na Revocation as to the Real Eſ- 


tate, not being executed according to the Statute of Frauds and Perju- 


Ties: And that as to the tearing off the Seals from the firſt eight Sheets, 
that not being done anime cancellandi, was no Revocation ; and that the 


Seal remaining whole to the laſt Sheet was ſufficient, and in Strictneſs it 


was not neceſſary that all the Sheets ſhould be ſealed : But becauſe the 
Spiritual Court had ſentenced the ſecond a good Will of the Perſonal Eſ- 
tate, his Lordſhip held it a good Will for the whole Perſonal Eſtate, and 


that ſuch Legatees of Perſonalties in the firſt Will, as are left out in the 


ſecond, mult loſe their Legacies; but for thoſe that had Legacies by the 


firſt Will chargeable on the Real Eſtate, if the ſame Legacies were deviſed 


to them by the ſecond Will, that they thould ſtill continue chargeable on 


the Real Eſtate ; provided ſuch Legacies were not increaſed or inlarged by 


the ſecond Will: For though the ſecond Will was not ſufficient in itſelf tio 
charge the Real Eſtate, yet ſince the Real Eftate remained well deviſed 
by the firſt Will, they ſhould be ſtill ſecured Ly rhat Real Eftate ; for 
they were not deviſed out of Land like a Rent, but only ſecured by Land, 
which before was. wen deviſed ; but for new abſolute perſonal Legacies 


dievited by the laſt Will, they ſhould be chargeable only upon the Per- 


ſonal Eftate, and ſhould have the Preference to be firſt paid out of the 


' Perſonal Eſtate, before the other Legacies, in the firſt Will, charged upon 
the Real Eftate, becauſe they had ſeveral Funds, out of which they 
were to be paid; the Perſonal Legacies in the laſt Will out of the Perſonal. 
Eſtate, which was well deviſed by that Will; and the Legacies charged 
upon, or ſecured upon the Real Eſtate, which was deviſed by the fuſt 
Wil}, out of the Real Eftate. | 2 


Vin. Abr. tit. 
Devi ſe, 


(R. 4.) 
Ca. 3. p 142. 


Tovnſheud 


v. Pearce. 


19. A. in December 1715, makes his Will, and ſigns, ſeals, and publiſhes 


it in the Preſence of four Witneſſes, who atteſt and ſubſcribe the ſame in 
bis Preſence, and thereby gives to H. P. his Son, and to his Heirs and 


Aſſigns for ever his Lands, &c, I be ad of January following, he or- 
EO | | | : 3 ders 
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ders one O. to make an Alteration in his Will, and interlines theſe Words; 

« | give unto my Wife A. P. and her Aſſigns, my Lands in V. for her 

„Life; and after her Deceaſe to my Son H. and his Heirs.” The Will 

is read to the Teſtator, and he approves of it with the Interlineation : He 
puts his Seal upon the Wax in the Preſence of three of the ſame Witneſſes, 

but does not write his Name de novo, neither do the Witrefſes ſubſcribe 

theirs de novo. The Queſtion was whether this was a good Deviſe to 

A. P. for her Life? The Doubt was chiefly upon the 29 Car. 2 whether 

this Alteration was not a Revocation within the Statute. Every Bequeſt 

is to continue in Force until the ſame be burnt, &c. by the Teſtator or his 
Direction, in his Preſence, or unleſs the fame be altered by ſome other 

Will or Writing of the Deviſor, ſigned in the Preſence of three or- four 
Witneſſes, declaring the ſame. It the Will be ſigned, it may be in any 

Part, and per Parker and Eyre, The putting a Seal is a good Signing; 

for, per Parker Ch. J. The Intention of the Parties ſigning it, and the 
Witneſſes atteſting, is only that the Witneſſes may know it again. This 
Att is fully penned, and is not to be expounded away. Per Powwrs, Here 
is no Danger of Fraud or Perjury ; here is a new Deviſe, and not an Al- 

teration only. Per Eyre, Every Thing is right, ſave the new ſubſcribing 

by the Witneſſes: The Caſe of Lee v. Libb, in Shower 68, 69. is right ; 

nobody can ſay this new Bequeſt was ſigned in the Preſence of the Teſ- 
tator. Per Eyre and Parker, There muſt be more than a bare Revocation. 
it muſt be ſigned in the Preſence of three Witneſſes, The altering a Will 
muſt be underſtood of a Revoking, i. e. An Alteration by Revocation. 
The latter implies the whole Will, the former of any Part, otherwiſe this 
Alteration will claſh with the former Clauſe ; ſo that if the Teſtator re- 
vokes the Whole or Part, it ſhall be by Will or Writing, ſigned in the 
| Preſence of Witneſſes, but they are not obliged to ſubſcribe. Per Eyre, 
If H. P. had been here found Heir at Law, then A. the Leſſor of the Plain- 
tiff, might have been helped; for if this be an Alteration, ſo as H. is not 
to have the Lands till after A.'s Death, ſhe will have an Eſtate by Ope- 
ration and Implication of Law. Lg „ | | 

20. If A. deviſes Lands to B. and his Heirs, and afterwards mortgages i Vern. 329, 

the ſame Lands to J. S. for Years, or in Fee, though a Mortgage in Fee 342,974141, 
be 0 Revocation at Law, yet in Equity it ſhall be a Revocation pro 132+ 1 Salk. 
tanto only, fp | 
21. 80 if a Man ſeiſed in Fee deviſes it to J. S. in Fee or for Life, and 1 Roll. Abr. 
afterwards makes a Leaſe to J. D. for Years, this, even at Law, ſhall not 616. Monta- 
be a Revocation, but during the Years; for this Intent does not appear bu ?: Jeff 
further than during the Term for Vears. | i 
22. So if a Huſband poſſeſſed of a Term for forty Years, deviſes it to id. Ibid. 
his Wife, and after leaſes the Land to another for twenty Years, and dies; Wilcoz's | 
this Leaſe is not any Revocation of the whole Eſtate ; but only during Caſe. 

the twenty Years, and the Wife ſhall have the Reſidue by the Deviſe. 

23. But if 4. deviſes Lands to B, and his Heirs, and twelve Years after « Abr. Eq. 
leaſes the fame Lands to B. for ſixty Years, to commence after his Death, Cal. 410. 
and delivers the Deed to a Stranger, to the Uſe of B. who does not de- 
liver it to B. till after the Death of 4. This is a Revocation of the whole 
Eſtate, for both Eſtates are not conſiſtent nor can veſt in B. at the ſame 
Time; and it was plainly the Intention of the Deviſor, that B. ſhould 
have the leſs Eftate only. And it was fo adjudged, though objected, 
that it was the Intention of A. that B. ſhould have his Liberty to take 
7 the Leaſe or Deviſe, B. not having agreed to the Leaſe in the Life 
0 A. ; | | | | | 


24. But if the Leaſe made to the Deviſee had been to begin either in Cro. Ja. 4g. 


Preſenti or Future, in the Life of the Deviſor, it had not been a Revoca- gf be 
tion, for inaſmuch as the Leaſe might have determined in his Life, it was TT 
conſiſtent with his Will. Ts Dn: 
„ 5 25. S8 
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wo 25. So where A. by Will deviſed to his younger Son a certain Meſſuage 
| YO} 9% for ninety-nine Years, if three Lives lived fo long, ene and paying to 
Parker. His Siſter the Plaintiff, 2ol. per Ann. until twelve Vears old, and thence 
2Freem. 284 gol. per Ann. for Lite: And afterwards the ſaid A. for 3001. Fine demiſed 
S. C. ſays, the ſaid Meſſuage to J. S. for ninety-nine Years, if three Lives lived ſo 
rende long. yielding and paying gol. per Ann. to A. the Teſtator, his Heirs and 
of Opinion, Aſſigns, and tho! it was held at the Rolls to be a Revocation, yet on an Ap. 
that it was peal to my Lord Keeper, he decreed it to be no Revocation,” and that the 
not a Revo- Daughter ſhould be paid her Annuity ; and he ſaid, that the Rule is, 
* my where a ſubſequent Act ſhall amount to a Revocation by Implication, it 
ER" ” muſt be a neceflary Implication : And the Act muſt be wholly inconſiſtent 
in the Leaſe with the Deviſe. Sf. | . l 

might die 3 | | | ES 

before the Teſtator, and then the Deviſe would take Place; but referred it to the Judges of B. R. 
by way of a Caſe to determine. Weg | | | 


2 Vern. 241. 26. So if A. deviſes Lands to Truſtees to pay his Debts, and then to pay 
Vernon v. his Wife 2o0l. per Ann for her Life; and the Teſtator living ſeveral 
Ar Y Years after, his Debts increaſed from 2000. to 10,0001, for 8oo0ol. 
117.8. C. whereof his faid Truſtees were bound, and afterwards A. the Teſtator, 
fays, the by Deed and Fine, conveys his Lands to his ſaid Truſtees to ſell to pay his 


Lords Com- Debts, and the Surplus to him and his Heirs, and though the Wife joined 


* with him in the Fine and Conveyance, yet this ſhall be no Revocation of 
9 


Rawlinſen, the Wife's 200). per Ann. and ſhe ſhall have the 2007. per Ann. out of the 
and Hufchint Surplus Money after the Debts paid. | e 


Were of 


Opinion, that the Surplus being to his own right Heirs, that it was ſtiil in his own Power, and ſhould 
be ſubject to his Diſpoſal by the Will: And the Caſe of Hall and Dench was cited; where, aſter a 
Deviſe of Lands, the Devitor made a Mortgage in Fee: And adjudged, that the Deviſee ſhould have 
Prec. in Chanc. 32. S. C. ſays, the Lord Commiſſioners held, that 
neither the Mortgage and Fine, nor Deed of Truſt, ſhall be a total Revocation of the Will, being 


made for particular Purpoſes, but that after Debts paid, the Widow ſhall have the 200. per Ann. 


1 Abr. Eq. 27. But in a Caſe where Edward Earl of Lincoln had mortgaged the 
Oi. 411. Manor of S. to the Defendant Wynn and his Heirs for 1 20004. and after- 


1 wards, by his Will, in Default of Iſſue Male of his own Body, deviſed it to 
ſolved, it Sir Fran. Clinton (who was to ſucceed him in the Honour) for his Lite, 
was 2 Revo-with Remainder to his firſt and other Sons in Tail Male, with other Re- 
cation. and mainders over; and appointed that his Hou'ehold Goods at his chief 
Ml fo held Houſe at S. ſhould remain there as Heir-looms to the next Heir Male, 
in Dom. Proc. Who ſhould be Earl Lincoln and made Sir Francis Clinton Executor: Aﬀ- 
by a Majori-terwards the Earl (who was very whimſical) took a Fancy to one Mrs, 
ty of two Calvert, Daughter to the Lord Baltimore, and ſancied he ſhould marry 
Lords only. her, tho? it was proved in the Cauſe, there never was any Intention of ſuch 
Marriage in her, or in any of her Relations, nor any Treaty about it; and 

in this Fancy he makes a Leaſe and Releaſe of thoſe Premiſſes to the Defen- 

dant Davenport and Townſhend and their Heirs, (in Conſideration of the 

ſaid intended Marriage, as it was expreſſed) to the Uſe of himſelf and 

Heirs, till the ſaid intended Marriage took Effect: Then as to Part in 

'Truft for Mrs. Catwert and her Heirs, in lieu of Dower, and as to the reſt 

in Truſt that the Truſtees ſhould ſell it, to diſincumber the Part limited 

to Mrs Calvert, and the Surplus of the Money to his Executors and Admi- 
niſtrators There was no farther Progreſs towards the Marriage, and 

ſometime after the Earl died without any Alteration of his Will, and the 

Honour deſcended to Sir Francis Clinton, (who had but a very ſmall Eſtate, 

. if any, who died ſoon after; and the Plaintiff, his eldeſt Son and Heir, 
an Infant of about ſeven Years old, brought his Bill to have the Redemp- 
tion of the Mortgage, and a Conveyance of the Eſtate: And the De- 
fendants, 4. B. and C. who were Couſins and Coheirs of Earl Edward, 
brought à croſs Bill, that they might redeem and have the Eſtate m 
DE: 7 Or os veye: 
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veyed to them. And the only Queſtion was whether this Leaſe and Re- 
leaſe were a Revocation of the Will? It was faid for the Plaintiff that 
the Earl had but an equitable Intereſt, the whole Eſtate being beiore 
mortgaged in Fee, and therefore it ought to be conſidered accorcing to 
Equity; and that though ſuch a Leaſe and Releaſe would hau, {een a 
Revocation of a Deviſe of a legal Eftate, yet it will not be ſo here; For 
the Reaſon the Law goes upon in judging it a Revocation is, becauſe the 
Leaſe and Releaſe is a Conveyance of the Eſtate, and ſo ex neceſſitate rei a 
Revocation of the Deviſe: And it is plain the Law goes upon this, and 
not upon. any ſuppeſed Alteration in the Perſon's Will. For if a Man 
makes a Will, and thereby deviſes Lands to J. §. and his Heirs, and af- 
terwards articles to fell the Lands to F. D. and his Heirs, and receives the 
Purchaſe Money, and dies before any Conveyance made, theſe Articles 
will be no Revocation of his Will: And yet it is as plain his Mind and 
Intention, as to thoſe Lands, is altered as much «s if he had actually 
made a Conveyance to J. D. and in Caſe of an equitable Intereſt, the 
Leaſe and Releaſe makes no Alteration of the Eſtate, ſo as to induce a 
Neceſſity of adjudging it a Revocation, as there is in Caſe of a legal 
Eſtate: It is plain as to his Intention, that he did not intend any Revo- 
cation or Alteration of his Will, unlefs or until that Marriage ſhould take 
Effect; for by the Releaſe it is limited, that till that Marriage it ſhould con- 
tinue to him and his Heirs, which is jutt as it was before; and that Mar- 
riage having never taken Effect, the Eſtate continues juſt as it was, And it 
cannot be pretended, that this Leaſe and Releaſe are any expreſs Revoca- 
tion of his Will; and the Court of Chancery is ſo far from following the 
ſtrict Rules of legal Revocations, that it often relieves againſt them. And 
therefore if a Man deviſes Blackacre to J. S. and his Heirs, and afterwards 
mortgages it to F. D. and his Heirs, this, in Law, is a Revocation of 
the Deviſe, and yet in Equity it ſhall be none farther than to let in the 
Mortgage; and to this Purpoſe were cited ſeveral Caſes. And therefore 
ſince the Court of Equity muſt interpoſe for one Side or the other, it was 
concluded it ought to interpoſe for the preſent Earl, and that he ought to 
have the Redemption of the Eſtate, as deviſed by the Will of Earl Ed- 
award. For the Defendant it was ſaid, that ſuch a Leaſe and Releaſe would 
have been a Revacation of a Deviſe of a legal Eſtate, and that equitable 
Eſtates are governed by the fame Rules that legal Eſtates are; and there 
is no Fraud or Circumvention, nor other equitable Circumſtances, to make 
the Court vary from that Rule in this Caſe; and the Will is in Diſinhe- 
riſon of the Heir, who is always favoured in all Courts. And as to the 
Caſes put, where Mortgages have been held to be no Revocation in 
Equity, it was ſaid, the Reaſon of that is, becauſe Mortgages are not 
conſidered as Conveyances of the Eftate, but only Charges upon it: And 
my Lord Keeper was of this Opinion, and decreed the Plaintiffs Bill to 
be diſmiſſed, and the Cokeirs to have the Redemption of the Mort- 
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26. So where Sir John Huſcand by Will in Writing, dated the 12 of Feb., Abr. Eg. 
1708, deviſed ſeveral pecuniary and ſpecifick Legacies, and then gave all Ca. 412. 
the teſt of his Real and Perſonal Eftate, after all his Debt and Legacies Pollen v. 
paid, to John Pollen, on Condition he took the Name of Huſband upon Huſband. 
him, and the Heirs Male of his Body, with divers Remainders over: 
Afterwards by Leaſe and Releaſe, the 30 of Aug. 1709, Sir John Huſband 
together with J. S. his Truſtee, conveyed ſeveral Manors and Lands in 
the County of Warwick to Truſtees and their Heirs, to the Uſe of him- 
ſelf for Life, without Impeachment of Waſte, and that the Truſtees and 
their Heirs ſhould execute ſuch Conveyance and Conveyances thereof as 
the ſaid Sir John by Writing under his Hand and Seal, or by his Laſt 
Will and Teſtament, ſhould direct or appoint ; and in 1710 Sir Fobn 
died, without altering or revoking the ſaid Will, or making any other 
N | + Appointineat 
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Appointment touching the ſaid Real Eftate : And the Queſtion Was, 


Whether this Leaſe and Releaſe were a Revocation of the Will or not? 
the original Bill of Pollen being to eftabliſh the Will, and the croſs Bil 


to ſet aſide the Will, and have an Account of the Profits. And it was 


decreed, that the Leaſe and Releaſe were a Revocation of the Will. 
2 Vern, 720. 29. A. having Iſſue four Daughters, and no Male Iſſue, deviſes Lands 
Clarke v. to Truſtees, in Truſt to permit his Daughter S. to receive the Rents and 
Berkley. profits until her Marriage or Death; and in Caſe ſhe married with the 
Conſent of two of the Fruſtees and her Mother, then to convey the Pre. 
miſſes to her and her Heirs; but if ſhe died before Marriage, or married 
without ſuch Conſent, then to convey to other Perſons : Afterwards $. 
married in the Life-Time of her Father, and with his Conſent, and he 


ſettled Part of thoſe Lands on her and her Huſband, and died, And it 


was held, that this Settlement was no Revocation of the Will, as to the 
Dieviſe of the other Lands. 5 e | 

Vin. Abr.tit. 30. So J. S. having four Daughters, A. B. C. and D. in 1705, by Will 
| Don's C2. deviſes ſeveral Parcels of his Eſtate ſeverally to his four Daughters, and in! 
Oh ke 2 2 he deviſes to Truſtees all his Lands, Tenements, and Hereditaments, 
D v. Lucas in E. and F. or either of them, or near thereto adjoining, in Truſt for 4. 
S4“. until her Marriage or Death; and in caſe ſhe marries with the Conſent of 
ce | woke her Truftees, then for her and her Heirs, or for ſuch Perſon as ſhe ſhould 
e. 2 "appoint, Sc. But in Caſe ſhe ſhould marry without Conſent of her 
this Kind, be Truſtees, and forfeit her Eſtate, then to her other viſters equally among 
the Conditi- them, c. In 1708 the Plaintiff Clark married A. with the Conſent of 
ons prece- F. F. and he ſettles upon the Marriage (his Wife joining with him, who 


Ten, lee had theſe Lands in Jointure) Part of theſe Lands deviſed to her by his 
in Nature o 


Penalties Rent, which was doubtful if it paſſed by the Will or not. In 1709 J. 5. 
and Forfei- died without altering his Will, (Note J. S. in a Letter to C/arke upon the 
timtes; and Treaty of Marriage, declares, what he will give him with his Daughter in 

if the ſub- = : | | : 

ſtantial Part Preſent, and that ſhe will be a better Fortune at his Death.) Quere, If 
| and Intent this Deviſe to A. in Fee, upon Condition of marrying with the Conſent 
be perform- of Truſtees, be diſpenſed with or performed by her marrying in J. S's 
ed, Equity Life-Time, and with his Conſent ? And Cowper C. was of Opinion, that 


ly ſmall : , | 
Defects, and penſed with, and the Deviſe become abſolute. 
favour the | . : a oo | 5 
Deviſee: And his Lordſhip obſerved, that it was admitted that here was no Forſeiture; and ſaid, 
ſhould he take away the Eltate from the firſt Deviſee, when it cannot go to the Deviſee over, it 


mould ſup- by the Marriage with the Conſent of the Father, the Condition is dif- 


would deſcend to Heirs at Law, which certainly was never the Intent of the Teſta:!or. One Queſtion | 


in this Cale was, if the Father giving and ſettling, upon A.'s Marriage, part ot the Lands deviſed to 
her by the Will precedent to the Marriage, be a Revocation of the whole Deviſe to her,. or only pro 
tante, as was ſeitled on her upon the Marriage? And Lord Ch. held, that the Lands ſettled by the 
Father, upon the Marriage of A. is a Revocation only pre tanto of the Lands deviſed to her, and not 
of the whole Deviſe ; for implied Revocations ought to be plain and certain, and the Incanſiſtency 
molt apparent, which is not fa in this Cale : For why may not the Father give his Daughter all theſe 
Lands at his Death, though it was not proper for him to part with them all in his Life time ? Though 
he gave Part by Deed, why may he not give her the reſt by Will > Decreed for Plaintiff the Wie, 
for all the Lands deviled to her by Will. Ibid. And ſee ante——2 Vern. 720. Clarke v. Berkley, &c. 


2 Vern. 23. 31. 4 made his Will and thereof his Brother Executor, and deviſed unto 


Wilkinſon his Executor. all his Eſtate both Real and Perſonal, and four Years after- 


WP, mance 


wards he marries, and then by a Codicil makes his Wife his Executrix. 


And the Queſtion was, Whether the Brother ſhould have the Perſonal | 


Eſtate: And it was urged, that he ſhould; for he does not take it as 
Executor only, but by expreſs Words of Gift in the Will, and it appears 

17 that there was not only a Benefit intended him as Executor, for even the 
Real Eitate was deviſed to him: But it being in Proof that he had not 

any the leaſt Real Eſtate in the World, it was ſaid by my Lord Chancel- 

lor, that the Perſonal Eſtate was deſigned him only as Executor: And it 

was thereupon decreed for the Widow, the Executrix, 1 


Will, after the Death of her Mother, and alſo 77. per Annum in Fee-farm 
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Will, 


Counſel on both Sides as good Law. Thus, in a— 


Lands to B. who was a Papiſt, both Deviſes are void; for though the laſt Devite(R 3) | 
is void as a Will, yet it is good as a Revocation. 7: p. 141. 1 

5 | 1 
a 5 Mm 38. A De- 
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32. If A. by his Will deviſes all the Reſidue of his Perſonal Eſtate to B. MS. Rep. 
and C. and ma kes them Executors; and after, by a Codicil, cancels and Humphries 
revokes every Legacy, Thing, and Part relating to B. and revokes his . 
ing Executor: C. ſhall have the whole. A Revocation, without a new ag G. 45 : 
Gift, ſhall have the ſame Effect as if it had been expreſsly given ; and 
whether it be by Codicil or Obliteration, it is the ſame, | 
33. An Alteration of Circumſtances has been conlidered as an implied 

Revocation.— Thus . | | 
34. FJ. S. being a Bachelor, made his Will, and deviſed a Legacy of: Abr. Eg. 
00 J. to his Brother, and other Legacies to other Perſons, and deviſed his Cal. 413. 
Real Eſtate to Eliz. Cliſe and her Heirs; and afterwards intermarties with Brown v. 
the ſame Elia. Cloſe and died, leaving her Privement enſeint wi h a Son, * 
without making any Alteration in his Will: And the main Queſtion in the 304. in a 4 
Caſe was, Whether this Alteration in the Teſtator's Circumitances did, of Note, this 
itſelf, without more ado, amount to a Revocation, 'Thoſe who argued Reporter 
for its being a Revocation, relied on the Caſe of one Ayres (a), in which 1 
it was reſolved by the Judges, that where a Man that was unmarried made e = 8585 
a Will and deviſed away his Eſtate, and afterwards married and had a Rolls, 8 
Child, and died without making any Revocation of his Will, that this Al- Dec. 1701. 
teration of Circumſtances was, in itſelf, a Revocation of the Will, And where Sir 
a Caſe was cited out of Cicero (, where one thinking his Son dead, eg mig 
deviſed his Eſtate to another ; yet the Son returning, it was held he ſhould tubſequent 
have it, becauſe it was not to be ſuppoſcd he would have diſinherited him Marriage, 
without Reaſon. On the other Side it was argued, that though Alte- and having 
ration of Circumſtances might, in ſome Caſes, amount to a Revocation of . 
a Will, yet it does not in this Caſe ; for there is nothing but what a reaſon- cation of a 
able Man might do, nothing unjuſt or unjuſtifiable. It appeared he had Will of 
an Intention of marrying Elig. Cloſe when he made his Will, tho? perhaps Land, and 
he might not know when he died that his Wife was enſeint, or if he did, err che 
yet it is not uncommon for many who are kind to, or fond of their Wi NE eames, 
to leave their Children wholly in their Power, to make them the more du- claiming Le- 
tiful to her, and that he muſt know the Son would be the Wife's Heir, gacies 
as well as his; and would have the Eſtate as ſuch, it ſhe did not diſpoſe of charged on 
it from him. Lord Keeper was of clear Opinion, that Alteration of Cir- 1 
cumſtances might be a Revocation of a Will of Lands as well as of a Per- Will: And 
ſonal Eſtate ; and that notwithſtanding the Statute of Frauds and Perjuries, the Reporter 
which does not extend to an implied Revocation : But no fuch Altcration adds, that 
appears here, for no Injury is done any Perſon; and thoſe are provided —_ 11 
for whom the Teſtator was bound to provide for, and fo eſtabliſhed the ter“ Bode 
| - that Wright, 
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| SE h Lord Keep- 
er, in July following, reverſed the Order of Diſmiſſion, and decreed the Payment of the Legacies 400. 
1 Will. Rep. 304. S. C. cited by Sir John Trevor, Maſter of the Rolle, and appears to have been the 
Caſe of Eyre v. Eyre, ſaid to be reported to Sir John, by Treby C. | and ſome eminent Civilians. 
Ibid. in a Note. (b.) Vid. Cic. de Oratore, Cantab, Ed. p. 69, 102, Sc. Dig. L. uk. de Hzred. Init. 


35. Tho' Marriage and the having of Children has been deemed a Re- 1 Ld. Raym. 
vocation of a Will; yet it is only a preſumptive Revocation ; for if it ap- 441. Lugg 
pears by any Expreſſion, or other Means, to be the Intent of the Deviſor, s. 
that his Will ſhould continue in Force, the Marriage will be no Revocation 
of it. | | Ke | 

36. A ſubſequent Deviſe to a Perſon incapable of taking, is a Revocation, Mod 233. 
of a precedent Deviſe to a Perſon capable. This was approved by the Roper - 

| Rade ifte. 


37. Deviſe of Lands to A if afterward the Deviſor deviſes the fame vin. 1 
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e321. . (G6) Or WILLS and TESTAMENT S. 
Vin.Abr iit. 38. A Deviſe was made of a Term carved out of an Inheritance for nine. 
De ie (X] ty-nine Years, before the Statute of 3 £9 4 W. & M. c. 14. of fraudulent 
Ca. 2. Saun· Heviſes, in Truſt to pay 141. per An num to a Grand-daughter for Life; 
Cers V ; ; 3 X a , 
Hawkins, and after the making this Will, the Deviſor mortgaged this Land for five 

hundred Years (which is a Revocation in Law for the erm, but the 

Deviſee has an Equity to redeem the Mortgage) the Mortgagee afligns over 

the Mortgage to the Plaintiff, who was a Creditor by Bond to the Teſ. 

tator, and the Reverſion in Fee deſcended to the Teſtator's Heir at Law. 

Per Cowper C. the Mortgage is a Revocation pro tanto of the Deviſe of the 

Annuity, and ſhe muſt keep down the Intereſt, or pay a third Part of the 

Redemption; but being a Deviſee ſhe may redeem the Mortgage without 
... 5 15 

Jin. Abt tit. 39. 4. deviſes Land to an Executor for Payment of Debts, and recites 

S a particular Schedule of them was annexed to the Will, Remainder 

a. 25. p. 14. 4 | 
Bernardiſtag Over. Afterwards he mortgages Part of the ſaid Lands, and pays moſt of 
v. Carter, the Schedule Debts with the Money. And it was decreed, that this Mort. 

gage is not Revocation, neither in all, nor Part, and that the Will ought 
to extend to all the Debts that ſhould be owing at the Time of his Death, 
and not to the Schedule Debts only; and that the Mortgage was only a 
Security, and not an Appointment how it ſhould be made. But this De- 
cree was reverſed, though without Prejudice to Heir at Law. | 
Prec. ia 40. If Lands are deviſed to one in Fee, and afterward mortgaged to the 
Chan. 514. fame Deviſee, it is a Revocation in toto, being inconſiſtent with the Deviſe; 
— though it was agreed, if the Mortgage had been to a Stranger, it had been 

Nie, a Revocation guoad the Mortgage only. Decreed per Lord Macclesfield. 

1 Will. Rep. 41. F. S. by his Will gives his Daughter 500 J. for her Portion, and af. 
681. Hartop terwards marries her to H. and gives her 300 J. for her Portion in Marriage, 
2. Whitmore. and lived four Years after without revoking bis Will, Afterwards the 
8 41. Huſband is a Bankrupt, and the Aſſignees brought a Bill againſt the Fa- 
S. C. lates ther's Executor for the 500 J. or at leaſt to recover 200 J. to make up the 
it thus: Portion tantamount to the 500 J. Legacy. Lord Ch. Parker with great 
J. S. by Will Clearneſs held, that giving a Daughter a Portion by Will, and afterwards 
Pad a Portion in Marriage, is by the Law of all other Nations, as well as Great 
M bis Britain, a Revocation of the Portion given by the Will; and diſmiffed ile 
Daughter, if Bill with Coſts, | „ N 

ſhe married | , EE | | LS 3 

with her Mother's Conſent, but if not, then 200 7 only : MA. after ward in the Life-time of her Father 
and Mother, married without the Conſent of either of them, but the Father was afterward prevailed 
on to give her 200 fl. and died without altering his Will. M.'s Hutband afterwards becoming 2 Bank- 
rupt, his Aſhgnees brought a Bill to have the 300 J. or at leaſt the 200 J. given M. by her Father's 
Will; but the Bill was diſmiſſed, for that the 200 J. given by the Father in his Life-time, was a Satis- 
faction of the Legacy, and a Revocation of the Will as to that Portion; and the 300 J. was to take 
place on her marrying with her Mother's Conſent, which could only be intended after the Father's 
Death, and conſequently the Legacy never became due at ail, 1 | | 


Vin. Abr. tit. 42. Teſtatrix having thiee Daughters A. E. and M. by Will deviſed 
| 8 1000 J. to A. 800 J. to E. and 500 J. to H. After this Will was made, 
Fepper te ' Plaintiff courted A. and upon a Treaty of Marriage, Teſtatrix gave a Note 
Uw. v. for 500 J. payable within ſix Months after the Marriage to Plaintiff, in Aug - 
Wirysve mentation of her Daughter's Portion left her by her Father; and the next 
& UX. Day the Marriage was had; and upon the ſame Day the Teſtatrix was 

taken ill, and died fix Days after, without altering or making a new Will; 
but ſhe did declare, that ſhe did intend that her Daughter A, ſhould bave 
but 10co J. from ber, and that now ſince ſhe had given her this 500 J. the 

. muſt alter her Will; and ſent for an Attorney to do it; but when he 
came ſhe was lightheaded, and died ſoon after. And it was faid by the 
Defendants, the Executors, that the Teſtator's Aﬀets were not ſufficient to 
pay Plaintiff the 5007. upon the Note, and the: ooo J. Legacy, and likewile 
the Legacy left to the other two Daughters, And two Points were _— 

: 5 5 8 8 rlt, 
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firſt, If this 500 J. Note ſhall be taken in Part of Satisfaction of the 1co00 /. 

Legacy ? Secondly, If parol Evidence ſhall be adwitted to prove the In- 

tent of the Teſtatrix? And per Lord Ch. Parker, Circumſtances of Teſta- 

trix and her Family may be given in Evidence to expound the Will, but 

not any parol Declarations to explain the Words of the Will, or to control 

it: That in this Caſe there is no Doubt upon the Words of the Will; but 

the Queſtion is, if the Teſtatrix has not advanced Part of the Legacy in her 

Life-time upon the Marriage of her Daughter ? And the Evidence is only 

as to the Satisfaction; and thereupon his Lordſhip admitted the Evidence 

to be read ; and directed the Maſter: to ſee if there were Aſſets ſufficient 

to pay all the Legacies ; and upon Report the Court to determine as to the 

Quantum due to the Plaintiff. : „ 5 | | 
43. J. S. deviſed to M. his Wife ſix Houſes in Bar of Dower, and, ſubject . will. Rep 

to his Legacies, he deviſed (the reſt of) his Real and Perſonal Eſtate to 328 Rider v. 

his two Daughters, and their Heirs, in Moieties ; and afterwards, in Conſi- Wager. _ 

deration of the Marriage of A. his eldeſt Daughter with B. J. S. by AndÞisLord- 

Marriage Articles covenants to ſettle one Moiety of his Real Eſtate to they? _ ny 

Uſe of himſelf for Life, Remainder to the Uſe of the ſaid B. and A. een 5 

his intended Wife for their Lives, Remainder to the younger Children ofcauſe, after 

the Marriage in Tail general, Remainder to the ſaid B. in Fee; and alſo the Marriage 

covenanted that he would ſtand poſſeſſed of one Moiety of all ſuch Per- Are i ag 

ſonal Eſtate as he ſhould leave at his Death (ſubject only to his Debts, J. 8 N | 

and ſuch Legacies as ſhould amount to 5000 J.) in Truſt for B. and his ſaid executed a 

intended Wife for their Lives, and afterwards to be paid to their younger Codicil, con- 


Children. Lord Ch. King held, that though this was but a Covenant, and brmirg bis 


therefore at Law no Reyocation of the Will by which the Teftator had 33 


diſpoſed of his Real Eſtate, yet that the ſame being for a valuable Conſi- cles, Which 


deration, was in Equity tantamount to a Conveyance, and conſequently in Confirmation 
Equity a Revocation of the Will as to the Moiety of the fix Houſes de- **2 Re- 
viſed to the Teſtator's Wife, ſo that B. was intitled to one clear Moiety 38 
of the Real Eſtate, and to an Account of the Rents, Ec. thereof, from and às if he 
J. S.s Death; but as to the fix Houſes deviſed to the Teſtator's Wife, had wrote it 
it being his Intent that ſhe ſhould have them, the Court held, that ſlie over again. 
ſhould have a Satisfaction out of the remaining Moiety, and that the Wife r hadafter- 
ſhould not ſuffer by the Marriage Articles, there being enough out of the dre ' 


other Moiety to ſupply and ſatisfy the Deviſe of the fix Houſes to her. Conſidera- 


Therefore as to the other Moiety of the Real Eſtate, it was decreed, that tion aſſigned 
the Teſtator's Widow was to have for her Life fix Houſes, Part thereof, 


over aMoice 


and the Reſidue of ſuch Moiety ſubject to the Wife's Eſtate for Life in the ee vw 


fix Houſes, to be divided between the two Daughters equally, Perſonal E- 


ſtate to his 


eldeſt Daughter, by which the ſaid Moiety thus diſpoſed of did no longer continue any Part of the ſaid 


7.5.'s Eſtate : So that the Teſtator afterward by deviſing a Moiety of his Real and Perſonal Eſtate 
muſt be intended to have meant the remaining Moiety only, and to have divided that Moiety into 
Moieties. Ibid. 334. Note, after the making of the Will and Codicil, the Teſtator and his Wife, by 
L.eate and Releale and Fine, mortgaged the Premiſſes; and it was urged, that this was a Revocation 


of the Will; but per Lord Chanc. it can only be a Revocation pre tanto. Ibid. 334. 


44. F. S. on his Marriage with F.'s Daughter, ſettled 300 / per Annum on Selen Caſes 


her; he afterward ſurrendered ſome Copyhold Eſtates to the Uſe of his in Chan. 46. 
Will which he made, and gave the Copyhold to his Wife. Afterward 
J. S. on the Death of his Wife's Father, became intitled to 1500 J. in 


Lannoy v. 
Lannoy. 


Right of his Wife; then J. S. levied a Fine, and made a new Settlement, 


and increaſed her Jointure 300 J. per Annum, but never altered his Will. 
And per Lord Chanc. the Settlement is a Revocation of the Will, for ſuch 


Lands as are compriſed in it; but the Copy hold is not, and therefore paſſes 


Mmz | 45. P. . 


— 
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Select Caſes 45. J. . in 1699 leaves to A. 8784). in Truſt, to be by her inveſted in 
Oe Lands, and to ſeitle the ſame on herſelf for Life, Remainder to the Heiis 
Scudzmore, Of B. A Decree was had againſt A. to lay out the Money in Lands, and 
to ſettle the tame according to J. S.'s Will. 4. purchates Land to the 
Value of 3300 J. and deviſes thoſe Lands to C. (who was Heir at Law 
to B.) and her Heirs, and gives ſeveral Legacies, which could not be paid 
if the Deviſe were not to be taken as Part of Satisfaction; and for that 

| Reaſon it was fo decreed, per Lord Chanc. King. | | 
Vin Abr tit. 46. A. and B. were Tenants in common of Lands in Fee. A. by Will, 
Deviſe(R.6.)dated 25 Jan. 1719, deviſes her Moiety of the ſaid Lands unto Truſtees 
8.39 P-145. and their Heirs, upon Jruſt to fell the ſame for the Purpoſes therein men- 
Kirby. * tioned ; and afterward A. and B. made Partition by Need, dated 16 May 
3 Will. Rep. 1722, and a Fine was levied, and the Uſes were declared to be, as to one 


169. by way Moiety in ſeveralty to A. in Fee, and as to the other Moiety in ſeveralty 


— 1 rn to B. in Fee. In 1724, A. died without revoking or altering her ſaid Will, 
ſays "he leaving J. S. her only Son. Lord Chancellor declared that the Will was 
Judge's Cer-Well proved, but referred it to the Judges of B. R. whether the Deed of 
tificate ap- 16 May 1722, and the Fine levied purfuant thereto, was not a Revocation 
pears tobe of the Will. And Raymond Ch. J. Page, Probyn and Lee Juſtices, certified 
— 2 4 x4 their Opinions to be, that the Will was not revoked by this Deed and Fine, 
Bos un and that 4.'s Share of the Land contained in this Deed and Fine doth paſs 
which Lora by: the Will. e | . 125 = 


Chanc. King 


concurred, and ordered, that the ſeveral Truſts in 4,*s Will ſhould be eſtabliſhed : But, adds, that if A, 
deviſes Lands and levies a Fine, and the Caption and Deed of Uſes are betore the Will, but the Writ 
of Covenant is returnable after the Will, this ſeems a Revocation ; becauſe a Fine operates as ſuch 
from the Return of the Writ of Covenant, and not from the Caption. ——See Salk. 341. Lloyd and 
the Lord of Say and Seale ; and yet this is an hard Caſe, ſince by the Caption the Party Conufor 


does all his Part, and the Reſt is only the Act of the Clerk or his Attorney, without any particular 


Inſtructions from the Party. 


MS. Rep. 47. By Marriage-Artieles it was agreed, that the Wife's Lands, whereof 
—_— ſhe was ſeized in Tail, ſhould be conveyed to the Huſband in Fee; they 


258.2 nlarried, the Huſband made his Will and deviſed theſe Lands, then the 


Huſband and Wife ſuffered a Recovery of theſe Lands, to ſuch Uſęs, and 
for ſuch Eſtates, as they ſhould jointly appuint, and in default of fuch Ap- 
pointment, to the Uſe of the Huſband and Eis Heirs. She died without 
appointing. Per Hardewicke Chanc. This amounts to a Revocation of the 
Will. And in this Caſe the following Rules were laid down. 
48. If a Man ſeized in Fee deviſes, and then makes a Conveyance by Fine, 
Feoffment or Recovery, and takes back a new Eſtate, it is certainly a 
Revocation; and fo if he takes back the old Uſe unaltered, from a Pre- 
ſumption that he could not have made ſuch a Conveyance, without an 
Intention to alter his Will: But if after making his Will he had made a 
Leaſe, or charged it with a Sum of Money, 22 it would only have been 
a Revocation pro tanto. The Rules are the ſame in the Deviſe of a Real, 
and of a Perſonal Eſtate, with regard to Charges made afterward : But if 
a Man, having an equitable Eſtate in Fee, deviſes it, and then takes a 
Conveyance of the legal Eſtate; it is no Revocation. The equitable 
Eſtate will not paſs by Will, but the Heir at Law by deſcent of the 
legal Eſtate, may become a Truſtee for the Deviſee, who may call for a 
Conveyance of the Eſtate. If a Man contracts by Articles for the Pur- 
chaſe of Lands, and before a Conveyance, deviſes the Lands and dies; 
the Deviſee ſhall have the Lands and call for a Conveyance, from the 
Vendor. If a Man, ſeized of a legal Eſtate, makes his Will, and then 
_ conveys the legal Eſtate to another in Truſt for himſelf, it is a Revoca- 
tion. If in this Caſe the Huſband bad only taken the legal Eſtate by the 
Recovery to execute it into the equitable Eſtate, it would have been no 
| Revocation ; but new Uſes are appointed, and though the Wife died with- 
out making any Appointment, that will not alter the Caſe, for here ” 
„„ 55 took 
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1712 to the Uſes therein after ſpecified, with Liberty nevertheleſs at his Will 
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took the Fee by the Recovery differently qualified, ſubje& to different | 
Conditions, differently conveyed, But if two Parceners make Partition, 


3 levy a Fine, and declare the Uſe, that will not be a Revocation, becauſe it 


is to effectuate the Partition. OE | - 
49. A. being ſeized in Fee, ſettled his Eſtate by Leaſe and Releaſe in ee 
onv. 390, 

and Pleaſure to difpoſe of, alienate or change the faid Eſtate, or any Part 410 13 | 

thereof, for any Eſtate or Eſtates whatſoever, as he ſhould think fit, and toPFaucenterg,s 
revoke all and every the Utes thereby limited, and then declares the Uſes to Fitzgibb. 

himſelf for Life, with ſeveral Remainders, and a Remainder over to D. in Rep. 207. 


(Fee) Tail. The ſaid Deed contains the following Powers: Firſt, A Power ;; eg | 
for 4. by any Deed or W:iting, figned, fealed, and delivered in the Pre- lineation, 
ſence of two or more Witneſſes, to demiſe, leaſe, limit, or appoint, the ſaid Lord Ch. 
Premiſſes to any Perſon whatſoever, for any Term or Terms whatſoever, ſal that the 


and for ſo much yearly Rent as he ſhould think fit. And that it ſhall and Party that 


put it in 


may be lawful to and tor the faid A. at any Lime during his natural Life, thougheit 


at his Will and Pleaſure, to grant, ſell, or demiſe the iaid Premiſſes, or any would be of 
Part thereof; or by any Deed or Writing under his Hand and veal, or by ſome Uſe or 
his laſt Will, Sc. in Writing, ſigned, ſealed, delivered, and publiſhed, in the _ _ 2 
Preſence of three or more Witneſſes, to revoke, repeal and make void, all . 
and every, or any the Uſe and Uſes, Eſtate and Eſtates, Truſts and Limi- give A. an 
tations before raiſed, and to declare or limit the fame, or ſuch new Uſes as unlimited 
ſhould ſeem moſt meet to him, and then and from thenceforth, the Estates Beer over 


before limited and fo revoked, to ceaſe, fc. And that the ſaid 4. may diſ- He EAR z 


and as A,'s 


poſe of the ſame Premiſſes, and every Part thereof, to ſuch other Perſon and intention 


Uſes as he ſhall think fit; any Thing, c. to the contrary notwithſtand- was to re- 
ing. The firſt Part of this Proviſo, vis. to grant, ſell, or demiſe, appears ſerve ſuch a 
inſerted by Interlineation.——In 1715 A. by Leaſe and Releaſe, reciting that 2 _ q 
he was 1ndebted as ſpecified in a Schedule annexed, conveyed his Eftate. to he pas | 
M. R. and W. S. and their Heirs, in Truſt to pay the ſaid Debts by the not abricge 
annual Profits, or Mortgage, or Sale of the Premiſſes, and after Payment it. Ibid. 223. 
thereof, to pay the Overplus, if any, and rteconvey ſuch Parts of the 
Premiſſes as ſhould remain unſold, to the faid A. or to ſuch Perion and Per- 

ſons, and to ſuch Uſes, &c. as A. by any Deed or Writing, under his 

Hand and Seal, atteſted by two or more credible Witneſſes, ſhould li- 

mit, Sc. This Releafe was atteſted by two Witneſſes only. 4. died 

without Iſſue. Lord Chancellor, aſſiſted by Lord Chief Baron Reynolds, 

and the Maſter of the Rolls, was of Opinion, that A. intended to reſerve 

an abſolute: Power over this Eflate, and either to revoke it by an expreſs 
Revocation, or by a Conveyance to different Uſes, which are the two Kinds 

of Revocation, as is evident as well from the Preamble which is interwoven 

with the Conſideration of the Deed, as from the Proviſo: And in Conſe- 


quence of that Intention, it is reaſorable to ſuppoſe he meant to have a 
Power to defeat it without taking any Notice of it, and if no Power had 
been reſerved in the Body of the Deed, then would the Preamble have 
given a general Power, That a Conveyance to different Uſes would have 


been a Revocation as effectual as an expreis Revocation, and that he thought 
any other Conſtruction would be forced and unnatural, That if 4. had 


ſtopped with the firſt Words of the Proviſo, wis. to grant, feil, oc de- 


miſe, he had reſerved an abſolute Power. ben come the Words, Or by 
any Deed or Writing. Or is plainly a Disjunctive introductoty of a dit- 


ferent Sentence, and a different Power, which is plain by the Words im- 


mediately following, vis. And then the Ules fo revoked and 1epealed,” 


wich refer to the expre's Power of Revocation. That if the ſecond Part 


of the Clauſe, or by any Deed or Writing, Ec. had been dropped, (ard it 


had been) or to repeal, Ec. it is plain they would be diſtin Powers: And 
his Lordſhip aſked, Why thoſe Words ſhould alter the Caſe? T hat the 


_ Circumſtance. 


536 (G) Or WILLS AND TESTAMENTS, 
"4 Circumſtance of three Witneſſes, is only applicable to the expreſs Revo. 
cation; but it neither goes to the firſt Power, nor to the general Power of 
diſpoſing at the End of the Clauſe, vis. And that the ſaid 4. ſhall and may 
_ difpole, Sc. which is as much a diſtin Power as can be, and is larger 
than tlie firſt ; for by this he might give his Eſtate (Tail) by Will, That 
the expreſs Power of Revocation could not by this Conſtruction be thought 
nugatoty, for within the firſt Power he could not be reinſtated in his former 
Eſtate without a Conveyance and Reconveyance ; nor could he have de. 
viſed it, But admitting it to be ſo, he thought general Intention is not to 
be ſuperſeded, becauſe a ſubſequent Part of the Deed is Surpluſage : Ang 
that the whole legal Eſtate paſſed to the Truſtees by the Deed of 1715. 

Decreed 12 June 1730. Do V . 
2 Wil. Rep. 50. Tho' a Covenant or Articles do not at Law revoke a Will, yet if en. 
Gone tered into for a valuable Conſideration, amounting in Equity to a * Con- 
* See S. P. Veyance, they muſt conſequently be an equitable Revocation of a Will, or 
reſolved in of any Writing in Nature thereof, A Woman's Marriage is alone + a 


the Caſeof Revocation of her Will. 
Sir Barnham RN 


Ryder and Sir Charles Wager. Ibid. 332. See 4 Rep. 61. 


3 Will. Rep. 5 1. Tenant in Tail, Remainder to himſelf in F ee, deviſes his Lands to 
163. Mar- A. and then ſuffers a Recovery to the Uſe of himſelf in Fee, and dies with- 


3 out Iſſue male; this is a Revocation of the Will. 


Vin. Abr. tit. 52 A. 23d June 1729 made his Will, and executed two Duplicates 
Deviſe(K.2.)thereof before three Witneſſes, and made B. and C. (ſince deceaſed) Execu- 
Ca. 17. p. 1430. tors; and one of the Duplicates was delivered to B. A. died 2 Oct. 1730, 
= —y and about three Weeks before his Death he made ſeveral Alterations and 
— — Obliterations with his own Hand, in the Duplicate remaining in his own 
| Cuſtody, making a new Deviſe of his Real Eſtate, and a new refiduary Le- 
gatee, and a new Executor, entirely ſtriking out the Names of the fiſt 
Deviſees, reſiduary Legatee and Executors, and altered ſeveral] of th 
former Legacies, and inſerted or interlined new Legacies; and ſoon after 
wrote another Will with his own Hand, agreeable in a great Meaſure, but 
not altogether, to the Will or Duplicate ſo altered, with Concluſion in 
theſe Words; In witneſs whereof I the ſaid Teſtator have to each Sheet 
« fſet my Hand, and to the Top, where the Sheets are fixed together 
„my Hand and Seal, and to the laſt thereof my Hand and Seal, and to a 
% Duplicate of the ſame Tenor and Date, this Day of 
1730.“ But there was no I or fixing together. Teſtator ſoon 
after began to write another Will, Word for Word with the laſt, ſo far as 
it goes, but went no farther then deviſing his Lands. Teſtator lived fix 
Days after, and was in good Health, and might have finiſhed and executed 
both or either of the latter Wills if he had thought fit. Teſtator never 
ſent or called upon B. for the Duplicate of the firſt Will in his Hands, 
though B. lived in Town. After the Death of the Teſtator, all the Teſta- 
mentary Papers or Schedules were found lying all in looſe and ſeparate Pa- 
pers upon a Table in his Cloſer, not ſigned or executed'; and the Duplicate 
of the firſt Will was found on the ſame Table, altered and obliterated ; (ut 
ſupra) with his Name and Seal thereto whole and uncancelled. Sentence 
was given in the Prerogative Court, for the Duplicate of the firſt Will in B.'s 
Hands, and confirmed upon Appeal to the Delegates, vis. Lord Raymond 
Ch. J. and Probyn ] Dr. Tindale and Dr. Bramſion, (who were all the De- 
legates preſent) after four Days ſolemn Hearing, and upon a Commiſſion of 
Review (granted by Lord Chanc, Ling, upon the Petition of Hyde the Exe- 
cCeutor named in the new Will) was again affirmed by the Opinion of all the 
Delegates (except Dr. Pinfold) wiz, of the Judges Reynolds C. B. Page |. 
and Comyns B. and two Doctors of the Civil Law, chiefly on the Reaſon, as 


— 


mence. 
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the Reporter ſays he heard, that the Teſtator did not intend an Inteſtacv, 
and by the Alterations and Obliterations, in his own Duplicate of his fit 
Will, he appeared only to deſign a new Will, which as he never perfected, 
the firſt ought to ſtand; and Leſtator not calling for the Duplicate of the 


firſt Will in B.'s Hands ſtrengthens the Preſumption of his Intent not ab- 
ſolutely to deſtroy his firſt Will, till he had perſected another, which he 


never did. | 


3 7 F. deviſed all his Real and Perſonal Eſtate to Truſtees A. B. and MSS Rep. 
C. their Heirs, Executors and Adminiſtratots, in Truſt to pay 15]. per An- Mich. 1734, 
num to the Plaintiff (his two Siſters) for their Lives, and after ſeveral Le- Lloyd & Cx. 
gacies, the Surplus in Truſt for the Diſſenting Miniſters at Reading, c. Spillet & 
| s ; Ta, 

took Care in executing the Truſt. Afﬀerward by Leaſe and Releaſe of 


and gave 3ool to each Truſtee, and 20C per Annum to each, while the 


ſubſequent Date to the Will, the Teſtator conveyed all his Real Eftate 
unto and to the Uſe of the ſaid A. B. and C. and their Heirs, with a Pro- 
viſo to be void on Payment of 10s. And by another Deed of the ſame 
Date, the Teſtator gave all his Perſonal Eſtate to ſaid A. B. and C. 
Proviſo to be alſo void on Payment of 10s. But J. S. kept both the Deeds in 
his own Cuſtody, and ſoon after died; and the faid 4. B and C obtained 


Adminiſtration cum Teflamento annexo as Iruſtees, The Truſtees for ſome 


Years paid the 151. per Annum a- piece to each of the Teſtator's Siſters ; 


but afterwards refuſed to continue the Payment thereof, and alſo refuſed 
to pay any of the Diſſenting Miniſters ; but kept the Rents, Ce. to their 
own Uſe. The two Siſters (the Heirs at Law) and their Huſbands, 


brought their Bill againſt the ſurviving Truſtee, inſiſting that the Deed 


of Conveyance of the Real Eſtate, and the Deed of Gift of the Perſonal 


Eſtate had revoked the Will, and that there was a reſulting Truſt for them, 


as Heirs at Law; or at leaſt that they (the Siſters) were intitled to their 
151. per Annum Annuities, . Defendant inſiſted on Plaintiffs having for- 
| © feited their Annuities by bringing their Bill, there being a Clauſe in the 
Will, that if they (the Sifters diſputed the Will, then they ſhould for- 
feit their Annuities, Lord Chanc. Talbot decreed, that the Annuities 
ſhould be paid to the two Siſters, with the Arrears and growing Pay- 
5 _ thereof; but the Surplus was decreed to go to the Diſſenting Mi- 
niſters. x | 
54. Sir Jobn Wobrych by Will in Auguſt 1722 deviſed his Eſtate to uss. Rep. 
Truſtees for the Term of 200 Years, for Payment of all his Debts. In Mich gGeo. 
: December following he deviſed the ſame to other Truſtees for 300 Years, 2. Weld v. 
in Truſt to pay ſome particular Debts by Specialty mentioned in the Deed, Acton, Ce. 
and all Incumbrances that affected the Eſtate. In June 1723 he died; 
and the Queſtion was, If the Deed in December was a total Revocation of 
the 200 Years Term? And at the Rolls both Terms being held to be 
_ conſiſtent, the Plaintiff now brought a Bill of Review; and Talbot Lord. 
Chanc. was of Opinion, that the Deed in December was intended only as 
a collateral Security, for Payment of the Debts therein mentioned, and 
ſuch others as were a Charge on the Eſtate; and that Sir Jabn did not 


depart from his former Intentions of paying all his Debts, but only to 


give Preference to thoſe comprized in the 300 Years Term, who by Law 
were preferred to the Simple contract Debts ; and therefore he declared, 
that ſo much of the 200 Years Term ſhould be fold as would ſatisfy the 


Purpoſes of the Need ; and afterwards the 200 Years Term ſhould com- 


$38 o Or WILLS a TESTAMENTS. 
| 2. 10 what Caſes the Court will ſet aſide a Will for Fraud. 


2 Will. Rep. 55. Fekyl Lord Commiſſioner took a Difference between a Will andy 
2.70. James Deed gained upon a weak Man, and upon a Miſrepreſentation or- Fraud, 


v. Greaves. for if a Will be gained from ſuch by falſe Miſrepreſentation, this is not à 


- ſufficient Reaſon to ſer it aſide in Equity; as was determined in the Duke 

of Newcaſtles's Will, betwixt! Lord Thanet and Lord Clare, and in the 

Caſe of Bodvil and Roberts But where a Deed which is not revocable 23 

a Will is, is fo gained irom ſuch a Perſon, and without any valuable Con- 
ſideration, the fame ought to be ſet aſide in Equity, _ 

8 BI 56. A Will obtained in Extremis and upon Importunity of Teſtator' 
Blei, Wife, his Hand being guided in the writing of his Nawe, has been ſet 


(Z. 2.) aſide. 8 | 


Ca 7. p. 167, 


Moneypenny v. Brown. 


57. A Will likewiſe concerning Land may be good at Law, as being 
well executed, and yet be ſet aſide in Equity for Fraud: As where 
1 Will. Rep. 58. 4. by Will had deviſed his Lands to M. his Mother in Fee; M. was 
287, 289. afterwards told by J. S. that this Will would not be good, but ought to 
Gols v. be guarded, as he called it, and that he would make another Will ior 4. 


2 z - Which he would take Care ſhould be tufficiently guarded. J. S. afterward 


Aoi drew a Will, by which 4. gave the Land to M. for Life only, Remainder 


Landsto to F.S. in Fee, Upon a Bill to eflabliſh the firſt Will, becauſe of the 
M. in Fee, ill Practices uſed in obtaining the after Will, Lord Chanc. Coper directed 


_— an Iſſue in Middleſex, where the Will was made, though the Lands lay 


bad told 4. in Shropſhire, to try whether the Will, by which the Lands in Fee were | 


and not M. deviſed to M. was the Laſt Will of 4. 


that the Will 


was void for want of its being well guarded . and that he would make another Will for 4. that ſhould 
be effectually guarded, and accordingly had made another Will for A. whereby the Eſtate had been 


deviſed to M. for Life only. Remainder to F. S. in Fee, this would be a good Will in Law, if at- 


teſted purſuant to the Statute of Frauds, but would be ſet aſide in Equity for the Fraud; but as to the 


Evidence of the Teftator's being an compos when he made this ſecond Will, that is to be tried at 
Law. Fer Lord Chanc Ibid. 288. A Will, though good at Law, may yet be ſet aſide in Equity for 


Fraud: As if A. ſhould agree to give B. Bank Bills to the Amount of 1000). in Conſideration that B. 


would make his Will, and thereby deviſe his Land to A. and accordingly B. does make his Will, and 


A. gives B the Bank Bills, which prove to be forged ; this though a good Will at Law, ſhall never- 
theleſs be avoided in Equity by 4.'s Heir for a Fraud. Per Lord Chanc. Ibid. 2 Vern. Rep. 699. 
See in 1 Chan. Rep. 12, 66. Inſtances of a Will ef Land being ſet aſide in Equity for Fraud, | 


risfy the Court that it was unfairly obtained, but the Will was regularly 
ſigned, ſealed, and publiſhed, according to the Statute of 29 Car. 2. and 
ſo a good Will at Law. Lord Ch. J. Parker, having taken Time to con- 
ſider of it, decreed Defendant to account for the Perſonal Eſtate, having 
juſt Allowances, Fc. and to convey the Real Eſtate to Plaintiff, ſubject to 
the Payment of 'Tettator's Debts, as a Truſtee for the Plaintiff, | 


60. A Eill 


IF Ki... 2 1 rd « _ Hf) 2 


5 t. Where a Bill is brought to prove a Will of Lands, the Sanity of the 


Or WILLS anp TESTAMENTS. (G) $39 
60. A Bill was likewiſe brought to ſet aſide a Will of a Perſonal Eftate,, wi; Rep. 
and to ſtay the Probate, upon a Suggeſtion of its being obtained by Fraud; 266. ste- 
and the Defendant demurred to the Juriſdiction of Chancery, whereuponÞPhenton v. 
an Injunction was moved for, inſiſting that the Demurrer confeſſed the Vardiner. 
1 . 2 . 5 And per Cur. 
Fraud, and that Fraud was cognizable in Equity as well as in the Spiritual the Spiritual 
Court; but the Injunction was denied. 9 . 
| | | WE Jurudiction 
of Fraud relating to a Will of Perſonal Eſtate, and can examine the Parties by Way ot Allegatiôn 
touching the lame, and it the Will was read lalſely to Teſtatrix, then it was not her Will. Ibid. 


Teſtator muſt be proved; but it is otherwiſe in Caſe of a Deed of Truſt : - 3 
to ſell for Payment of Debts. | DO IF _ v.Ingledew. 
85 | A Will was 


ſet afide after ſorty Years poſſeſſion under it, upon Account of the Inſanity of the Deviſor, and al- 
though in Prejudice of a Purchaſer, . Vin, Abr. tit, Deviſe, (Z. 2.) P. 169. Squire v. Perſhall. 


VN. B. A Will having relation only to the Teſtator's Death, and not to Vin. Abr.tic. 
the Making: For till his Death he is Maſter of his own Will, and there- Pevite, 


fore the Will of a Papiſt in Ireland, was held to be avoided by a ſubſe- 3 272 


quent Statute made in that Kingdom, which enaQs, that the Lands of Burk v. 


Papiſts there ſhall not be deviſeable, but deſcend in Gavel kind. Morgan. 


3. Where Fraud in obtaining a Will is examinable. 


62. It has been ſaid, that Wills (of Perſonal Eflates only) though 


gained by Fraud, if proved in the Spiritual Court, are not to be contro- 


verted in Equity. Thus where 


63. 4. made his Will, and thereby gave the Plaintiff the greateſt Part: vern. 8. & 
of his Perſonal Eſtate, to the Value of 5000/. as was proved in the Caſe, 9. Archer v. 
but one B. his Maid-Servant, had in his Sickneſs, prevailed on him (as Molie. 


was alledged) to make another Will, and to marry her a Week before 


his Death, when he lay in his ſick Bed, at fix of the Clock at Night, 
though it was really proved by two Miniſters, that ſhe was, a Year be- 
fore, actually married to the Defendant M. and was then his Wife; and 
that M. procured the Licence for the Marriage of A. to B. And this 
Will being ſet up by M. Executor to B. though it appeared there was as 
groſs Practice as could be, in gaining the Will, the Leſtator being non 
compos, both at the Time of making this Will, and alſo at the Time of 
his ſuppoſed Marriage; and that in his Health he knew that MH. and g. 
were married; and that B. ſuppreſſed the firſt Will: Yet that Will fo ſet 
up, being proved in the Prerogative Court, and the Matter in Qreſtion 
being purely relating to the Perſonal Eftate, the Lord Chanc. was of Opi- 
vion, that whilſt that Probate ſtood, this Matter was not examinable in 
Chancery ; and though the Fraud was fully proved, and was opened to 
him he would not hear any Proofs read, but diſmiſſed the Bill, 
64 So where an Executor proved a Wilt of a Perſonal Eftate, wherein P. Williams 
one of the Legacies was forged ; it was decreed, that the Executor had no 388. Plume 
Remedy in Equity; but ought to have proved the Will, with a ſpecial** Beal. 


Reſervation as to that Legacy. 


65. But though Wills (of Perſonal Eſtates only) gained by Fraud, and 2 Ve 56. 


proved in the Spiritual Court, are not to be controverted in Equity, yet if Nelſon v. 


the Party claiming under ſuch Will comes for any Aid in Equity he ſhall Oldfield. 


not have it. | 


66. It has been determined likewiſe, that the Courts of Equity can hold 1 Str. 673. 


| Plea concerning a Legacy, and likewiſe concerning the Deviſe of the Re- Marriot v. 


duum, Narriot. 


as of 


(6) Or WILLS IV TESTAMENTS, 
fiduum, which is but a Legacy: And they may in notorious Caſes decres 
a Legatee, who has obtained a Legacy by Fraud, to be a Truftee for 
another: As if the Drawer of the Will ſhould inſert his own Name inſtead 
of the Name of a Legatee. = OY RO 

1 Abr. Eq, 67. But it has been decreed in the Houſe of Lords, that a Will of a Real 
. _ Eſtate could not be ſet afide in a Court of Equity for Fraud or Impoſition, 
Kerrid-e. but muſt firſt be tried at Law on Deviſavit vel non, being Matter proper 
I ge. ee e | To a ; 
for a Jury to inquire into. | 


Since the Sheet which contains the Matter relative to Signing, 
Atteſtation, &c. was worked off, the Caſe of Windham v. Chetwynd has 
been publiſhed in Maſter Burrow's Reports, wherein the principal Ob- 
jection was, that the ſubſcribing Witneſſes to the Will were not at the 
Time of their ATTESTATION, credible Witneſſes: And the Judgment of 
the Court thereon, as delivered by Lord Mansfield, is ſtated in a very full 
.and perſpicuous Manner : In this Judgment is explained what is to be 
underſtood by the Words Credible and Competent; and after entering very 
largely into the Law reſpecting Atteſtations, it is determined that a Benefit 
given to a ſubſcribing Witneſs ſhould not annul his Atteſtation, and make 
the Will void, as at the Time of bis SUBSCRIBING, if at or after the Teſ- 
tator's Death, the Witneſs be diſintereſted, and competent to be examined 
in Support of the Will. | 1 7% 
This Judgment has not, that the Editor knows of, been ſhaken by any 
ſubſequent Adjudication; though it muſt be added, that ſome of the 
Principles on which it is founded, have been lately controverted, 
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ADVERTISEMEN T. 


ROM the Circumſtances attending the Manner of the firſt Publi- 


cation of the ſeveral Volumes of Bacon's Abridgment *, it has hi- 


therto proved a principal Defect in that valuable and copious Fund of 
uſeful and important Learning, that for want of proper Tables or In- 
dexes to it, a great Part of the original Information it contains, as well 
as the more modern Caſes that have been added, are not to be found 
without ſuch Inconvenience and Loſs of Time, as greatly to retard and 
prevent the proper Uſe of that extenſive Work. The Compiler of the 
reſent Tables, having long and much experienced theſe Diſadvantages 
in the Courſe of very frequent Peruſals and References to the New 
ABRIDGMENT, has in the prefent Publication ſupplied a Purpoſe fo 
very deſireable to thoſe who are poſſeſſed of this valuable Work, by the 


following new Tables. 


iſt. A Table of the Names of near 6000 Caſes therein abridged and 
digeſted, formed upon the Plan of that compiled by Mr. Viner, and an- 
nexed to his general Abridgment of Law and Equity, with this only 
Difference, that the References in the preſent Table are to the Volume 
and Page, and not to the Titles and Diviſions as in Mr. Viner's Table; 
becauſe many modern Publications have cited Caſes and referred to the 
Volume and Page of Bacon's Abridgment, and not to the Titles and Di- 
viſions thereof; and becauſe it is much more eaſy to find the Caſes by 
the former than by the latter Method, | Ip 


2d, A Table of the Statutes, or Acts of. Parliament cited, referred 
to, or explained ; being compiled on the Model of that prefixed to Cay's 
Abridgment of the Statutes. The Utility of this Table is obvious to 
any Perſon who wants to ſee the Comments and Obſervations of the 


Courts of Juſtice upon any particular Act. 


2d. A Table of the Reporters and other Writers, with their ſeveral 
Editions and Contractions, that are occaſionally made uſe of in the new 
Abridgment; being found a neceſſary Addition to Works of this Kind, 
as appears from ſimilar Tables e to Comyns's Digeſt and Viner's 
Abridgment. | | 


4th. An enlarged general Index, or Table of the principal Matters 


contained in the Work; fo very copious and extenſive as to contain 1537 
Heads and Titles of Law, whereas in the very imperfect and defective 


Am 


* The three firſt Volumes of this Work were publiſhed in the Vear 1736, without an Index, 
by Mr. Bacon, who intitled it A new Abridgment of the Law 5 and the 4th and sth Volumes 


were aiterwards publiſhed by different Hands, | 
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V T. 
Table originally annexed to the Work, there are only 625 Heads. The 
Editor bath only to obſerve, that as all the four Editions of Bacon's 
Abridgment are paged alike, theſe Tables are equally uſeful and neceſſary 
to complete any one of them; and that he inſerted no Head in the gene- 
ral Index, for which there is not a Precedent in Comyns's Digeſt, Viner's 
Abridgment, Judge Blackſtone's Works, or ſome other well-known Lay 
Book : and he ſubmits the whole to every candid and intelligent Reader, 
who will, no doubt, pardon any Imperfection he may meet with, when 


he conſiders the Time ſpent, the vaſt Labour employed, and the great 


Pains taken to compile the ſeveral Tables now offered to his Examina. 
. 5 5 5 - 


Cray*s Tux, 
| November 20, 1786. 
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And. Anderſon's Reports, 1664 


A 


N 


_—_— 


QF THE” 


REPORTERS AD orues WRITERS 


CITE 


D IN 


|  Bacon's Abridgment; 


WITH THEIR 


SEVERAL CONTRACTIONS axp EDITIONS. 
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A. 


BR. Eq. Caſ. Abridgment of Caſes 
| in Equity, 1739 
All. Alleyne's Reports, 1681 _ 
Anci. Dial. of Excheq. Ancient Dia- 
logue of the Exchequer, 1758 


Andr. Andrew's Reports, 1754 | 


Atk. Atkyn's Reports, 1765, &c. 


* 


DARNAROD. Rep. Barnardiſton's | 


Reports, 1744 


Barnes's Notes in C. B. Notes of Caſes | 


in Points of Practice in the Court 
of Common Pleas, 1740 


Beawes's Lex Mercatoria, 1761 


Black. Com. Blackſtone's Commenta- 

ries, 1774 | 

Booth. Booth of Real AQtons, 1701 

Bract. Bracton's Treaties of the Laus, 
&c. 1569 

Bridgm. Bridgman's Reports, 1659 

Britt. Britton, '1540 | 


| Br. Brooke's Abridgment, 1573 
Br. N. C. Brooke's Novel Cafes, 1604 


 Brownl. Brownlow's Reports, 1675 
Buller's Niſi Prius, 1771 

Bulſt. Bulſtrode's Reports, 1657 

| Bunb. Rep. Bunbury's Reports, 1755 
Burn's Juftice, 1772 | | 


Bur. Rep. Burrow's Reports, 1771, &c. 


C. 
ART. Carter's Reports, 1688 


Cary's Rep. Cary's Reports, or Caſes 


Bendl. Bendlowe's Reports, 1689 


in Chancery, 1665 . 
OE 4 5 Caſes 


Carth. Carthew's Reports, 1728 
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1 INDEX or THE REPORTERS 


Caſes in Eq. in Ld. Talbot's Time, 


Caſes in Equity in the late Lord 


Chancellor Talbot's Time, 1741 


Ca. Set. Caſes of Settlements, 1742 

Caſes Temp. Holt. Caſes in Lord Chief 

| Juſtice Holt's Time, 1738 | 

1. Ch. or Chan. Caſes, Caſes in Chan- 
cery, Firit Part, 1701 

2. Ch. or Chan. Caſes, 
cery, Second Part, } = 5 es 

3. Ch. or Chan. Caſes, Select Caſes 

in Chancery, 1715 

Ch. or Chanc. Prec. 


Precedents in 
Chancery, 1733 | 


. Ch. Rep. or Chan R. Reports in 


Chancery, Firſt Part, 1715 
2. Ch. Rep. or Chan. R. Reports in 
Chancery, Second Part, 1715 


3. Ch. Rep. or Chan. R. Reports wc 


Chancery, 1716 
Clayt. Reports of Pleas of Aſſize at 
York, 1651 
Clift. Ent. Clifton's Entries, I703 
142. 
| e Firſt, Second, Third, &c. 
Co. Ent. Coke's Entries, 1671 
Co. Lit. Coke upon Littleton, 1738 


Comb. or Cumb. Comberbach's Re- 


ports, 1724 

Com. Rep. Comyns's Reports, 1744 

Com. Dig. Comyns's Digeſt, 1562, &c. 

Comp. Attor. Compleat Attorney, 726 

Cro. E. Croke's Reports in Queen 
Elizabeth's Time, 1683 

Cro. J. Croke's Reports in King James's 5 
Time, 1683 


Cro. C. Croke's Reports in King Charles - 


Firſt's Time, 1683 
Cromp. juriſ. eee 8 Juridftion, 


oy: 
D. 


Dou. Dalifon's Reports, 1689 
Dalt. Dalton's Juſtice, 1746 
Danv. Abr. Danver's Abridgment, 
1725, &G 

Dav. Davis's Reports, 1674 
Deg. Degg's Parſon's Countellor, 1703 
Dot. and Stud. Doctor and Student, 

#3 5, 1-9 ny 
Doct. Pia. DoQrina 8 15 9 
Dußke's Char. Duke's Charitable dle. 
1676 
D. or Dy. Dyer's Reports, 1688 


Caſes in Chan- | 


3. Co. Coke's Reports in Thirteen 


F. 


ARR. Farrefley's Reports, £708 
Finch's Law, 1759 
Fin. R. Finch's Reports of Caſes in 
Chancery in Lord Nottingham's 
| Tame; 175 | 
Fitz. Fitzherbert's Abridgment, 1565 


Fitz. Gibb. Fitzgibbon's Reports, 1732 


Fleta, 1685 


For. Forteſcue's Reports, 1948 
F. N. B. Fitzherbert's Natura Brevium 


1653 
Foſt. Cr. Law. Foſter's Crown Law 
ER 
Freon! s Rep. Freeman's Reports, 
1742 | 


— 


G. 


\ [BB. Fitz Gibbon's 8 1732 
Gilb. Eq. R. Reports of Caſes in 
Equity in Gilbert's Time, 1734. 


4 Hiſt. C. P. Gilbert's Hiſtory of 


the Common Pleas, 1761 
Glanv. Glanville's Law of England, 1673 
Godb. Godbolt's Reports, 1652 
Godolph. Orph. Leg. Godolphin's 

Orphan's Legacy, 1701 
Goldſ. or Goull. Gouldlborough's 

Reports, 1653 | 
| Goodinge, of Bankrupts, 1741 


AL. Hale's Pleas of theCrown „1739 
Hanſ. Ent. Hanſard's Entries, 
. 


| Hard. Hike Reports, 16935 1 
| Harriſon B. R. Harriſon's Practice of 


the King's Bench, 1761 
Hawk. P. C. Hawkins's Pleas of the 
Crown, 1771 8 | 


I Het. Hetley's Reports, 1650 | 
Hob. Hobart's Reports, 1724 


Holr's Rep. Reports of all the Caſes de- 

termined by Sir John Holt, 1738 

Hughes's Abr. Hughes's Abridgment, 
n 


Hutt. Huiton's Reports, 1656 


1 and J. 


-— 


f 


2. Jo. Sir Tho. Jones's Reports, 1695 


Ley. Ley's Reports, 16:9 
L. b. R. Lilly's Practical Regiſter, 1719 | 


1 Mod. Firſt Part of Modern Reports, 


BACON's AB 
I and J. 


Lex k. Jenkine's Cummunies 1734 
1. 2. 3. 4+ Inſt. Cokes Inſtitutes | 
in Four Parts, 1738. &. | 

Inft. Cler. Inſtructor Clericalis, 1713 

Inſt. Legal. Inſtitutio Legals, 1732 

Jo. Sir Wm. Jones's Reports, 1675 | 


K. 5 | 


E B. Keble's Reports, 168 5 
| Relw. or Keilw. e 
rts, 1688 


Kel. Kelyng' s Reports, 1708 3 
Kitch. Retor n. Brev. Kitchen” 5 Retorna 


Wee 1581 


L. 


AMB. Tien, Lambert's Eirenarca | 


1607 
Lan. Lane's Reports, 1657 
Lat. or Latch. Latch's Reports, 1662 
Law of Evid. Law of Evidence, 1744 


Le. or Leon. Leonard's Reports, 1687 


Lev. Levinz's Reports, 1702 
Lex Cuſtumar. Lex Cuſtumaria, 1 


Lil. Ent. Lilly's Entries, 7586 
Lil. Rep. Lilly's Reports of Aſſize, 1719 
Lit. R. or Rep. Littleton's Reports, 
168 

Lutw. Lutwich's Reports, 1718 


NMI. 


CAR. Mareh's ane 1675 | 
Mir. Mirror of Juſtices, 1768 


| 700 
2 Mod. 
ports, 1698 


Second Part of Modern Re- 


3 Mod. Third Part of Modern Reports, | 


1700 
4 Mod. Fourth Part of Modern Re- 
ports, 1722 | 
5 Mod. Fifth Part of Modern Reports, 
1720 


o Mod. 


6 Mod! Modern Cales argued 1 in B. R. 


2713. | Th 


RIDGMENT. nt 
| 7 Mod. Farreſley's Modern Caſes, 1716 


8 and Mod. Modern Cafes in Law 
and Equity, 1730 


Equity, chiefly in Lord Maccleſ- 
held's Time, 1736 

II Mod. Reports of Caſes in B. R. in 
Queen Anne's Time, 1737 

12 Mod. Caſes in B. R. from the Se- 
cond Vear of William the Third to 
the End ef his Reign, 1738 


Mol. Molloy de Jure Matitimo, 1744 


Mo. Moore's Reports, 1663 
Mol. Moſeley's Reports, 1744 


N. 
C. H. Rep. or Nelſ. Chan. Rep. 


„ Nelſon's Reports in Chancery, 
1717 


| Noy. 1 Reports 1656 


O. 


FFIC. Brev. Officina Brevium, 
_ 1679 
Ow. or Owen, Owen's Reports, 1656 


P. 


A L M. Palmer's Reports, | 1688 
Parl. Caſes, Shower's Caſes in 
Parliament, 1698 


Pl. or Plow. Plowden's Commentaries, 


1588 

Poll. or Pollexf. Pollexfen's Reports, 

„ 

Poor's Sett. Caſes and Reſolutions in 
the King's Bench concerning Set- 
tlements, &c. 1732 

Poph. Popham's Reports, 1656 

Prac. Reg. Practical Regiſter in Chan- 
cery, 1714 

Pre. Chan. Precedents in Chancery, 
1150 


i Pulton de Pace, 1623 


R. 


AST. Ent. Raftall's Entries, 167 


Raym. Sir Thomas Raymond's 
Reports, 1696 
Ld. Raym. Lord Rien Reports, 


1743 


Lucas's Caſes in Law and 


Read. 
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iv Aw INDEX or THE 


Read. Stat. Law. Readiogs on the Sta- 
tute Law, 1725 


ö 


Reg. Brev. Regiſtrum Drevium, 1687 | = 


Rep. in Eq. Reports in Equity; 1760 


| Rep. & Caſ. Prac. C. P. Reports of | 
Practical Caſes in the Common | 


| "Pleas, 1942 
I,2, &c. Rep. Coke's Reports, Thir- | 
teen Parts, 1677, 1697 
Rob. Ent. Robinſon's Entries, 1684 
Roll. Abr. Roll's Abridgment, 1668 
Roll. Rep. Roll's Reports, 1675, 1676 


8. 


I, 2, 3s ALK. Salkeld's Reports, in 
Nie Farts, 1793 

Sand. 'or Saund. Saunders's . 

1722 

Sav. Savill's Reports, 1688 

Sel. Ch. Ca. in Ld. King's Time, Select 
Caſes in Chancery in Lord King's 
Time, 1 


740 | Ha 
Sel. Caf. Evid. Select Caſes of Evidence, | | 


Seſſ. Cad Seſtons Caſes, 1760 13 

Shep. Touch. Shepherd's Touchſtone, 
1681 

Show. * 8 Reports, 1720 

——— Parl. Caf. Shower's Caſes i in 
Parliament, 1698 

Sid. Siderfin's Reports, 1283, 1714 

Skin. Skinner's Reports, 1728 

Spel. Gloſſ. Spelman's Gloſſary, 1687 

Sti. or Sty. Styles's Reports, 1658 

Stra. * Ppt, 17585 


7 {1 b5 


Theſ. Brev. Theſaurus Brevium 


T HE 0 Is Theolal's : Digeſt. I 579 
. * | 


> « 


REPORTERS, Kc. | 
Thomp. Thompſon's Entries, 1674 


| Tothill. Tothill's Tranſactions in Chan. 
, 1671 5 
. V and W. 


aver, Vaughan's 18 1677 
Vent. Ventris's Reports, 1726 


| Vern. Vernon's Reports, 1726, 1728 


Vidian. Ent. Vidian's Entries, 1684 
Vin. Abr. Viner's Abridgment, I741, 
&c. 


| Weſt. Symb. Welt. 8 Symboleography, 


1647 
Wms. Ros. Peere Williams's Reports, 


1740, 1749 
Wilſ. Wilſon's Reports, 1775 


Win. Winch's Reports, wy 


*. 
EA R Book, 8 | 
1. E. 2. Maynard's Edw. I. 1679 


I E. 3. -Reports in the Reign of Edw. 


III. (3 Vols.) 1679 


i Aff. Book of Aſſize in the Teign of | 


Edw. III. 1679 


| 1 H. 4.2 Reports in the Reign of Hen. 
1 He 5. IV. and V. 1679 | 


1 H. 6. Reports in the Reign of Hen. 
VI. (2 Vols.) 1679 


1 E. 4. Reports in the Reign of Edu. 


IV. 1680 


| 5 E. 4. Long Quinto, Reports in the 


Fifth Year of Edw. IV. 1680 


it 8.” VIII. 1679 
Yelr: Yelverton' g Reports 1674 


A TABLE. 


Reports in the Reign of Edw. 
: V. Ric. III. Hen. VII. and 


e , , 3 eo Sn fin in 


* 1 B 1 


0 THE. 
NAMES of the CASES 


1 N 


3 — 


a 


6362 


N. B. The Numerals denote the Volumes; ; and the Figures the Pages 
of each Volume. 


A. 


BBOT v. Rockwood, Vol. 
1858 | 

Abdy's Caſe, i. 440. iv, 217 3 

Abergavenny's Caſe, ii. 340. iii. 211. 

iv. 329, 406 _ 

—— v. Seuch el, . 488 

8 Clifton, ii. 307 | 

Ablett v. Skinner, v. 304 

Abney v. Miller, v. 532 

Abraham v. Bubb, v. 490, 491 

*. Twigg, i ii. 259 

Abree v. Page, iv. 289 

Aby v. Buxton, iv. 680 

Acherley v. Vernon, v. 512, 5131 

Acton w. Pierce, iii. 640 | 

— ©, Pritcher, iii. 335 

Adam's Caſe, v. 72 

. Broughton, v. 257 

—— v. Buckland, ii. 416 

— &, Freeman, v. 203 

— v. Hutton, v. 264 

— v. Savage, ii. 401. iv. 298 

—ä <, Tomlinſon, ii. 211. iv. 680 

Adderley v. Wiſe, i. 94 

Agard v. Cavendiſh, i. 598 

— ov, King, iii. 433 

—— v. Tandiſh, iv. 653 

Aglionby v. Towerſon, i iv. 21, 90 

Aier v. Redgwit, iv. 499 

Aileſbury *. Harvey, i iv. 110 

Ailoffe w. Scrimſhire, iv. 101, 266 

Aire v. Aden, v. 446 

Aiſh w. Geriſh, iv. 504 

Albanny v. Manny, iv. 278 

Alban St. Abbot's 88 iv. 259 


8 


. Holden, iii. 31. 


— 


A $- 


e Aldotk © . tak, it. 65. vol. v. 


388 


i. | Alden's Caſe, i. 661 


Alderidge v. Stratford, v. 329 


Alderſon v. Dobbing, v. 16 


Aldred w. Matthew, v. 230 


Aldriche's Caſe, iii 338 
Aleworth v. Roberts, ii. 150 


Alexander v. Dyer, ii. 104 


I Allanſon v. Butler, ii. 240 
Alcock's Caſe, v. 119 


Allen's Caſe, v. 209, 378 
v. Andrews, iv. 423. v. 8, 

v. Bayley, v. 32 | 

L. Dockwra, i i, 614 

v. Eaton, iv. 491 

v. Grey, iv. 85. v. 227 

v. Harris, v. 276. 


v. Randall, iv. 20 
v. Sayer, ii. 536. ili. 127 
v. Walter, ii. 146 


Dr Mawdith, iv. 488, 510 


Alleſtone v. Moor, iv. 488, 492 
Allanſon v. Brookbank, iii. 39 


Alſop's Caſe, iii. 340 


V, Pine, iii. 415 


Alſton v. Briſcough, v. 105 


v. Hutchinſon, v, 205, 213 
Altham's Caſe, ii. 142 


| Alwates v. Brown, v. 8 
| Amand v. Bradburn, v. 400 


Ambroſe . Ambroſe, v. 390 

Amcot v. Amcot, ii. 592. iii. 147, 164 
Catherick, ii. 132 
Abe Caſe, iii. 536 

— v. Dawling, ili. 175, 658. 
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P Bagſhaw v. Goward, v. 258 | Banker's Caſe, i. 597. ii. 213. iv 205, iP 
; — v. Plain, ii. 21 5 | 206, 211 | 
9 Bailee. See Bayley | | Bank of England v. Morris, iu. 691 1 
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Barret wv. Barret, . v. 457 
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| Barton's Cale, i ll. 552 

v. Barton, iii 479 

— L. Bell, iv. 509 

* RE Cafe, iv. 170, 244 
Barwick's Caſe, iv. 206, 211 
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Beatniffe v. Smith, ii. 598 
Beaudly v. Brook, i. 276. ii. 661 
Beaver v Spratley. v. 75. 


Beauford v. Dundonald, ii. 69 


Beaumond v. Haſtings, iv. OS 504, 


543 


Beaumont. See Beamo: t | 


- Beaufage's Caſe, iv. 463, 639 


| Bzayre v. Beale, v. 230 
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Bloomßeld's Caſe, „ 196 
Bloyes v. Bloyes, ili. 472 
Blunden v. Baugh, ii. 999 
v. Euſtace, Iv. 492 
Blunt v. Miller, i 1. 514 | 
—— ©. Snedſtone, iv. 662 
Blythman. See Blithman 
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Ve Sparks, V. 242 
Bone v. Andrews, v. 18 
Bonham's Caſe, iv. 635 
Bonner v. Stukely, iii. 750 
—— v. Walker, iv. 304 
Boomer v. Cleeve, iv. 659 
Boon v. Comfortle, v. 521 
Boot v. Graham, v. 329 


Booth v. Booth, ii. 363. ili. 176 


v. Cook, v. 420 
— . Franklin, v. 80 
— v. Potter, iv. 470, 475 


Bopwright v. Harvey, Vol. iii. 504 


| Boraſton's Caſe, 11. 63, 74. iii. 410 


Boreton v. Nicholls, iv. 314 


DT: Cn Cale, iv. 690 


v. Hall, v. 273 
Borret v. Boyes, ii. 437 
Boſanquett v. Daſhwood, v. 415 


I Boſcawin v. Cook, i. 546. iv. 18 


Ve Herle, I. 541 


I Boſon v. Sandford, iii. 561 


- Boſpoole. See Baſpoole 
| Boſton. See Bolſton 
Boſvile, 111. 708 


| Boſwell v. Emery, ii. 52 
{| Boſworth v. Hearne, i. 340 


v. Ridgley, iv. 113 


Bott v. Brabalon, v. 66 
| Bottle v. Wood, iii. 5 16 
| Bottomly v. Harriſon, v. 274 


Boucher's Caſe, v. 172 

v. Frind, ii. 163 

v. Lawſon, iv. 143 

v. Wiſeman, ii. 366. iv. 446 


1 Boreys Cale, ji. 248. iv. 71 


v. Skipwith, iii. 650 
— v. Smith, 1.536, v. 394, 504 


Boughton v. Boughton, ii. 604 


v. Wright, v. 75 


I Bould v. Winſton, v. 364, 371, 37 


Boulſton's Caſe, v. 175, 181 


I Boulſworth v. Pilkington, v. 250 
| Boulton's Caſe, v. 264 

| Bouny's Caſe, iv. 354 

| Bourne v. Carrington, v. 313 

— — v. Church, v. 238 

1—— . Cooling, ii. 236 

—— v. Mattaire, iv. 385, 387 
| Bowater v. Ely, v. 399 

| Bowington v. Parry, v. 33 

| Bowler v. Jenkin, v. 235 

| ===». Owen, v. 576 


Bowles's Caſe, 11. 208. V. 4509 


1  ———w Laſſels, iv. 451 
„ Poor, ii. 278, 497. iv. 96, 


2 391 
| Bowman v. Milbank, ii. 91 


Bowyer v. Rivett, iii. 30 
Boxe v. Barnaby, i iv. 492 


| —— v. Read, v. 325 


Wage Boys, iv. $21 
V. Ellis, v. 67 


2 Twiſt, v. 236 
Boyfield v. Brown, iii, 60 f 


Boyle v. Boyle, iv. 257 478 


1 Boys. See Boyes 


Brabroke” 8 Caſe, i TR 546 | 
| Bracebridge 
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Bracebridge v. Cook, Vol. ili. 455 

Bradford's Caſe, i. 251, ili. 337 

Bradlin v. Milbank, ini. 30 

Bradſhaw's Caſe, iv. 375 

. v. Eyre, 1. 394 

b Sn, 40, ir. 18 

1 Swanton, i. 620 

Bradſton v. Buck, iii. 423 

Brady v. Johnſon, li. 174 

Bragg's Caſe, 11, 124 

Brain's Caſe, ili. 668 

Braithet's Caſe, il. 452 

Bramer v. Thornton, v. 93 

Brand v. Cumming, v. 416 

Branſley v. Keridge, v. 538 

Brafier v. Beal, 1. 538 

Bray v. Haines, iv. 434 

—— v. Tracey, v. 473, 478 

Breadon's Cale, ii 282 

D. Gill, iv. 251 

——— v&. Pierce, ii 110: 

Breereton Evans, iii. 443 

Breeton v. Jones, iii. 650 

Brend v. Brend, iii. 640 

Brenen w, S v. 271 

Brent's Caſe, v. 382 

—— . Engliſh, iii. 646 

Brett v. Cumberland, i. 528 

— . Prettiman, i. 170 

—— v. Rigden, ii. 86. iii. 21. v. 500 

—— v. Shepherd, iv. 127 

. Ward, ii. 308 

Dy See Britton 

Brewſter v. Kitchel, i. 5 40. iv. 637 

v. Parrot, iii. 461 

Bridge v. Langford, iv. 495 

Bridgeham v. Frontee, 1. 82 

Bridgeham's Caſe, i. 626. v. 463 

V. Charleton, ii. 490. ili. 317 

Bridges v. Enion, iv. 285 

= V, Border. 11.6 

D. Williamſon, v. 30 

e V. Betheway, * 1 
v. Bolton, 11. 56 
— — v. Bythway, iv, 80 

Briers v. Goddard, ii. 382 

Bright w. Enion, v. 247 

— V, Smith, 1. 686 

Bringloe v. Morris, i. 203 

Briſco v. Aier, iv. 285 

e King, i. 529 

Briſden v. Huffey, ii 682. iii. 407 

Briſtol . Clarendon, 111. 94 ; 

—— wv. Hungerford, ii. 428 

—— vi. Proctor, iv. 126 

Brittain v. Greenville, Try 81 3 
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I Broddeck v. Briggs, i. 8g _ 
| Broderick v. Broderick, v. 505 


| Bromley v. Hammond, iii. 653 


| Britton v. Bretton, Vol. ii. 70. ii. 468 


| Brictridge's Caſe, iv. $07, 510 
| Broke wv, Smith, 1. 399 


| Brockwel v. Lock, ii. 466 
| Bromheld's Caſe, v. 360 


| Broughton's Caſe, 11. 631 


7 


b. Cole, iii. 757. v. 185, 186, 
203, 267 


Broby v. Lumly, ii. 240 


Brograve v. Watts, i. 589. iv. 425 
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Broker's Caſe, iv. 697 
- v. Smith, iv. 391 
Broking vv. Came, I 563 


v. Williams, 1. 535 
— v. Wytherly, v. 401 


v. Jefferies, i. 70. iii. 473 ' 
| Brook's Cafe, 11. 495 
D. Mountague, iv 498. 
v. Stroud, 11. 396 
Broom w. „ v. 319 
Brough w. Perkins, iii. 611 


———— &. Langley, v. 382 

———— . Mulihoe, v. 172 

| D. Pretty, iii. 707 

V. Randal, Il, 129 

e 11. 94. iii. 577. iv. 140, 

227, 503, 514. v. 84 | 

v. Adams, iv. 463 

Allen, iii. 483 

; Bluden, i. 540 

. Brooks, ii. 643 

. Brown, v. 494 

. Corniſh, iv. 85 

. Dawſon, iii. 472 

: Dunnery, i IV. 391 

Ellis, v. 304 

. Fullo, v. 412 

Gibbons, i. 515 

. Hagan, v. 18 

, Hodges, v. 275 

: John, i Iv. 503 

. Kinman, 11. 338 

Litton, v. 41 

. Lowe, iv. C4, 8 

Meredith, 2 — : 

. Michell, iv. 502 

: Nichols, i. 669 

. Petcher, v. 253 

. Rands, iv. 88 

; Selwyn, v. 85 

Stephens, ii. 225 

. of, John, iv. 503 

1 v. 531 
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Brown v. Williams, Vol. iv. 333 
v. Wotton, iv. 115 | 
. Wyat, ii. 581 _ 
| Browning v. Beeſton, v. 166, 335 
— . Litton, 1 Iv. 97 
Brownlow v. Hewley, iv. 341 
Bruen v. Roe, v. 257, 279 
Bruerton's Caſe, ii. 449, ili. 50 
Brugis v. Warneford, 309 
Brunette v. Lewin, v. 370 
Brunkard v. Segar, iv. 488 
Brunſden v. Stratton, ii. 609 
Bryan v. Holloway, v. 26 
Buck v. Andrews, iii. 190 
. Warren, v. 3 
Buckeridge v. Brown, v. 426 
Buckholden v. Hampton, v. 27 
Buckhurſt's Caſe, v. 454 
Buckingham Duke's Cale, i iv. 406 
Buckler's Caſe, ii. 281, 486, 496 
Buckly v. Campbell, iii. 60 3 
| ov, Collier, i. 290 
v. Williamſon, iv. 13. 
. Wood, iv. 483, 499, 518 
. Selwood, ii. 


7 
Bucks Sheriff Officer's Cale, ii. 369- ili. 


253. 
Bulkley's Caſe, iv. 90 
Bulleyn v. Grant v. 348. 
Bulwer's Caſe, i. 36. iii. 98. v. 324 
Bunbury's Caſe, iv. 234 I 
Bunter v. Cook, 11.51. | 
Bur v. Atwood, i. 187, 217. ii. 199. 
Burchett v. Durdant, ii. 86. iii. 17. iv. 

304. v. 348, 380, 382 
Burchin o. Vaughan, iii. 693 
Burdeaux wv. Lancaſter, ii. 464 
| Burdett v. Newel, iv. 244 
. Willet, iii. 589 
Burdon v. Buidon, ii. 143. iv. 28 
Burford v. Dod well, ii. 11 
x and Dixon v. Aſhton, iv. 1 
| v. Burgeſs, v. 304 
v. Palamounter, 23 

D. Reeves, iv. 516 
V. Spark, i. 674 
Burgh's Cafe, v. 366 

& al. v. Francis & al. ili. 043. 
Burie's Caſe, i. 311 : 
Burk v. Morgan; v. 538, 540 
Burkitt v. Burkitt, v. 50) 
Burley's Caſe, ii. 586 
Burman v. Shepherd, v. 24 
Burnett g. Holzrave i ili. 47 
Burr. See Bur 
But ridge v. Forteſcue, v. 29 
Burroughs a V. Willis, iv. 221 


—K 
_ Ct 


: — — 


— —-— 
— — 
— — 


* 


Burton's Caſe, Vol. v. 409 
. Chapman, iv. 57 
v. Thompſon, v. 246 


| Burwell v. Coates, v. 82 
| Bury's Caſe, i. 311. iii. 582 


v. Taylor, v. 583 


| —— Corporation of, v. Evans, v. 8 
| Buſby v. Croſs, v. 308 


Buſh's Caſe, ii. 234. iv. 451 
. Allen, v. 381 


1 — d. Co e, i. 531 


v. Gower, v. 419 


Buſhel' s Caſe, iii. 1, 3» 283. iv. 671 v. 


287% 289 
v. Burland, v. 357 
v. Miller, v. 259 


9 Buſtard's Caſe, i. 453. ii. 138 


Buſy v. Child, iv. 517 


| Burler v. Archer, iii. 189, 202 
— vi. Baker, v. 336 


*. Bartlett, iv. 520 
v. Goodal, iii. 368 

v. Hedges, v. 199 
- v. Jennys, iii. 813 

. Mallifſy, iv. 143 
—— L. Swinnerton, i. 543 

Butt's Caſe, i. 116, 118. it. 107. iy, 
369 


| Butterfield v. 1 52 


Button v. Downham, v. 411, 416 
D. Long, v. 106 


5 Buſcendin D. Sharp, v. 317 


Bux on v. Home, ii. 240 
v. Hutchinſon, v. 52 
v. Singleton, i. 594, 658 


— 


| Byrchley's Caſe, iv. 492 


Byron v. Byron, ii. 401 

— v. Dudley, iv. 422 

Byrt. See Birt 

8 v. Harris, iii 763 4. iv. 8 


C. 


\ABEL D. . ii. 698 
Cadee v. Oliver, ii. 657, ii. you 


_ | Exlar v. Curſeney, iv. 489 


Cage v. Ruſſel, i. 407 | 
Caflady UV. Pilkington, IV. 650 


| Callard v. Callard, ii. 487 
| Callow v. Mine, ii. 293 
3 Calthorp's Caſe, v. 354. | 
_ | Calvert v. Kitchen, IV. 470, 475 5 


Calvin s Caſe, i. 77. ii. 214. iii. 254. 
iv. 151, 166, 167. 191. „. 
147 


| Calye 8 
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Calye's Cafe, Vol. iii. 181, 183 | Caftle v. Hobbs, Vol. v. 287 % 
Cambell's Caſe, iv. 370 — — t. Litchfield} i. 562 V, 327, 330 Vit 
Cambridge Univerſity's Cafe, iv. 29 Caſtlemain 1 v. Lord Craven, v. 1 
Campbell, ©. Bordieu, iii. 601 1 
Campion's Caſe, v. 135 Caſtleton v. Faces, ili. 483, 518 {lia 
Cane's Caſe, lil. 95 | Catling w. Bowling, 7. 3 Wt: 
Cannel v. Buckle, iv. 270 Caulter, See Coulter 11 
Canterbury Archbiſhop's Caſe, v. go, | Cauſer v. Wilcox, v. 270 mh 
91, 92, 98 Cawdry's Caſe, i 1. 500. iii. 41. iy. 652 KIA 
— v. Kemp, iv. 137 5 v. Chickley, iv. 172 34 
———— v. Willis, it. 9 _ | Caweth o Phillipss iv. 268 a7 
Gals Cafe, ll. 548. iv. 339. v. 36 Cawly's Caſe, 11. 274 bl 
. Caponburſt v. Caponhurſt, 1. 541 v. Edwards, iv. 78 "wn 
Capper v. Dickenton, i. 172 | Ceely wv Hoſkins, iv. 506 5 
Car w. Colman, 1 111. 610 Chadock v. Cowly, ii. 57. v. 373 i 
— V. Singer, i. 469 Chaffin's Cafe, iii. 382 17 
Carew v. Carew, i iii. 229. v. 40 | Challis v, Caſborn, iti 653 15 
Carey. See Cary -- | Challoner D. Bower, iv. 303 5 
Carleton wv. Brightwell, v. 15 — ov. Thomas, ii. 165 . 
——— v. Mortagh, 1. 206 Cham D. Matthew, iii. 253 2 
Carlian v. Miller, i. 58 Chamberlain's Caſe, ii. 599 Þ 
Carne v. Oſgood, iv. 489, 490, 515 —— vi. Ewer, iii. 454 is 
Caroon's Caſe, i. 84. ii. 375 | ———— Li. Harvey, v. 173, 263 71 
Carpenter's Caſe, v. 161, 162 | —— Li. Hewitſon, iv. 262. v. 98 . 
— — v. Carpenter, 7.97% %% /%/%ͤ h! Hewſon's Wife, i. 290 it 
—— v. Collins, ui. 410 I — wv. Thorpe, i. 681 * 
. ——— L. Smith, v. 367 ———— v. Turner, ji. 55 4 
V. Star, v. 293 D. White &al. iv. 511 | 
Carrell v. Paſk, v. 328 5 Chambers w. Jennings, iv. 25 2 9 
| Carrick v. Errington, \ oe 797. Iv. 311, ———— ©. Robinlen, v. 249 0 
313 Champernoon v Hill, i. 31 h 
Cantogion's Caſe, ii. 226 ; Champion vs. Skipwith, ini. 715 0 a, 
— v. Warren, iv. 121 I Chance . Adams, iv. 635, 655. 658 iN 
Carter v. Boehm, iii. 601 Chance S. Wynn, v. 210 MW 
— Y. Cawthorp, 1.6 Chandler's Caſe, iii. 78 | 
| —— v. Claypole, iii. 358, 397. v. 419 | ——— v. Lopus, 1.52 1 
— v. Crawley, 11. 429 Chandos, Lord's Caſe, iv. 210 1 
—— v. Croſs, ii. 402 Chantrell w. Randall, iii. 430 1 
—— . Hunt, iv. 486 Chaplin v. Chaplin, i. 661 1 
— Y. Kingſted, v. 364 | | Chapman's Caſe, iii. 772 1 
— v. Leeds, iv. 248 12 D. Allen, 11. 180 1 
— v. Uppington, v. 237 ©, Butcher iv. 377 1 
Carteret w. Carteret, v. 397 — — v. Derby, iii. 589 9 
Cartwright v. Doleſworth, iv. 449 {| ———— v: Lamb. iv. 539 b 
— v. Underhill, i. 248 ———— v. Monfon, iv. 80, 82, 84, iN 
hey iv. „„ 1 5 85. 87 1 
F Bacchus, iv. Ig Q, Tanner, 1. 258 1 
— v. Holt, F. 11171 : Charleron 2. Brightwell, v. 82, 102 1 
mn Jenkins, i iv. 122 | —— . Charleton, v. 87, 100, 101 iN 
—— wv. King, ut. 60¹ | —— . Worſley, 1 1, 669 1 
—— v. Stephenſon, ili. 514. Charnel's Caſe, iv. 509 | ji 
— v. Leo, iv. 470 Charnock's Caſe, v. 119 | 
Caſborne v. Searfe, i. 666 — — v. Worſley, i. 669. v. 355 
. Cale a Larber, i. 24. iv. 88 I Charter w. Peter, iv. 483, 684 
Cactie's Cafe, iv. 654 I | Chaſe v. Box, i. 685 
— v. Dodd, i. 279 + —— cy, Chaſe, iv, 359 
5 | { B _ Cheney's 


10 


iii. 451. v. 522 
—ů v. Snell, i. $33. - 
Cheſter's Caſe, ii. 679. iii. 354-i iv. 259 
v. Cheſter, it. _" 2 
— v. Wilkins, iii. 207 
Cheſterfield, Earl, v. Cromwell, Lady 
iii. 659 | 
| —— & al.“ v. Janſen, v. 421 
cy, See Cheney. 
Chicheſter v. Freeland, if. 723 
u. Phillips, i. 326 
Child v. Bailey, ii. 77 
—— v. Danbridge, ii. 600 


— v. Durant, iv. 283 7 . 


— v. Sands, i. 624 
— v. Sloper, iii. 274 
Childers v. Saxby, iii. 176 
Chilly v. Reeves, v. 75 
Chitty v. Selwin, 11. 601 
Cholmley v. Humble, i. 411 
_ Chriſt-Chureh, Borough's Caſe, v. 232 
Chriſtian v. Corren, i Iv. 172 
Chudleigh's Caſe, iv. 310, 313. v. 338 


346, 349, 353» 375, 383, 


403, 439 

Chud'e ey and Archer's Caſe, v. 395 
Chumley v. Broom, iv. 53 

Church v. Brunſwick, iv. 94 

v. Wyat, ii. 50. iii. 124 

Churchil v. Hobſon, v. 402 

Churley v. Hill, iv. 502, 597 

Civil v. Rich, v. 388 

v. Scot, v. 63. 

Clagg v. Lawpley, i It. 335 

Clanrickard's Cafe, v. $57 -- 

— v. Lifle, 11. 230 

Claphany s Caſe, iv. 676 

Clare's Caſe, v. 348 | 
— v. Bedford, Earl, li. 508 

| v. Brook, ii. 29 

Clarke's Caſe, iii. 382, 772. v. 

v. Berkley, v. 530 

——— v. Candle, iii. 430 

v. Clark, iii. 195 

v. Corke, iv. 253 

V. Gilbert, \ 511 

— v. Lucas v. 193 

— v. Martin, v. 295 

v. Pigot, ili. 609 

v. Rowell and Phillips, i Th 175. 


2 
— 


5—— 


5360 
. Prince, v. 519 
v. Smith, ii. 35 


—— . Sprigg. ii. 201 
— . Tucker, i i. 342 


— 


127 


A TABLE or ruf NAMES or Tues CASES 
Cheney's Caſe, Vol. i. 401. ii. 12, 309. 


Clarke v. Udall, Vol. v. 243 


Clorkſon v. Phyſick, IV. 681 


| Clatche's Caſe, ii. 68, 75. iv. 332 
Clavering's Caſe, iv. 689, 695 
Claxton's Caſe, iv. 697 

— v. Claxton, v. 490 

— v. Swift, 1 il. 607 
en 485 iii. 212. iv. 441 
— v. Snelgrave, iv. 243 
Clayton's Caſe, v. 410 


| Clecott v. Dennys, iii. 740 
Cleere, Sir Edward's Caſe, i. 202 
1 Clemens. 


See Clement 
Clement v. Scudamore, i. 329. ii. 33 
Clement, St. Inhabitants, v. Andreys, 
St. Inhabitants, iv. 638 


I Clenchv. Cudmore, i. 462. li. 677 
| Clere. | 


See Clare 
Clerk. See Clark 


| Clever v. Curteis, i. 647 | 
| Cliffe & al. v. Gibbons & al.“, v. 515 


Clifford's Caſe, ii. 223. iv. 239 
-— v. Aſhley, v. 404 

Clifton's Caſe, v. 471 

Grey. v. 251 

——— v. Swezeland, iv. 225 


6 . 


1 v. Webb, iv. 462 
| Clitheroe u. Franklin, ii. 546 


v. Higgs, v. 217 


I Clogs: Vere, 11. 223 

| Cloberie's Caſe, ili. 478 

| Clotworthy v. Mitchel, iv. 394 
| Cloudfly v. Pelham, i ii. 65. Ve 387 
| Clun's Caſe, iv. 345, 351 

{| Clyat v. Battiſon, iii. 639 

| | Coachman v. Halley, v. 226 

| Coanw. Bowes, iii. 151. iv. 651 
Cobb v. Prior, i. 402 


Cock v. Croſs, 3 Ii. 379. iv. 268 
v. Honeychurch, i. 73 
v. Jenour, v. 205 
Cockain v. Witnam, iv. 697 
Cockman v. Ferrer, ii. 226 


Cockram v. Welby, ii. 355- iii. 509 


Coddington v. Wilkins, iv. 95 


Coe wv. Chambers, iv. 502 


Cogan v. Cogan, iv. 318 


Coggs v. Barnard, i. 150, 236, 241, 2435 
343. v. 165, 262 


_ | Coke's Cale, i Il. 267, 394 


- v. Bullock, v. 527 


— v. Heathcote, v. 29, 30 
— v. Licence, iv. 254 

| —— ». Parſons, iii. 148 

} —— v. Roberts, ii. 260 
Colcheſter v. Arnot, iii. 399 


Cole's 
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Cole's Caſe, Vol. ii. 225, iii. 807 
Bellaſis, iv. 352 


— 

-—— v. Gouing, v. 325 

—— v, Green, ii. 230. v. 457, 493 
Knight, iv. 290 


. Lawe, ii. 189 
Moore, v. 403 
Robinſon, ii. 310 
, Walton, v. 14 
Coleman v. Baiker, v. 56 
— v. Sherwin, i. 531 
b. Wine, iii. 65 3 
Coles v. Haviland, iv. 497 
Colgat v. batch lor, i. 409 
Colſet v. Jacques, iv. 338 
Collier's Caſe, ii. 54 
— Burrell, v. 507 
Collingwood v. Pace; i. 80. y. 585 
Collin's Caſe, iii. 530 


Blantern, iii. 704 


3 5 6 5 8 


Collins v. 

v. Gee ii. 502 
—— v. Harding, iv. 287 
— ©. Man, iv. 697 
v . pepperell, 1. 445 
—— v. Plumner, iv. 326 


v. Sutton, iv. 1 
. Vaughan, ii. 368 
Collis v. Malin, iv. 493. 513 
Colſon v. Colſon, iv. 303 
Colſton v. Gardener, w. 425 
| v. Roſs, 11. 239 
Combe's Caſe, in. 408 
- v. Pitt, iii. 516 
Comber v. Hil), iv. 333 | 
v. Watton, ii. 23. iii. 29 
Comberford's Caſe, iii. 412 
Combs v. Bradley Hundred, ili 29 
Commiſſioners of Sewers for Whitecha» 
pel. See Whitechapel 
Commyn v. Kincto, ii 167 
Compoſt's Caſe, v. 78 
Compton's Caſe, iii. 70 8 
v. Ireland, ii. 240 
v. Leeds, iv. 413 
Comyns v. Thompſon, v. 524 
Condell v. John, i. 579 
Cone. See Coan 
Conier's Caſe, v. 115 
—— v. Frank, iv. 89 
—— v. Smith, i. 543. iv. 17 
, v. Ruſkey, iii. 307 
Conny v. Jacob, ii. 237 
Conſtable's Caſe, i. 623. iv. 160 
—— v. Clobery, iv. 75 
Conway's Caſe, iii. 262 
— Lange; lit. 487 
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Conyers. See Coniers 
Cook's Caſe, Vol. v. 403 


v. Bromehill, iii. 17 
Cock, iv. 359 
Fountain, 11. 453 

. Holgate, v. 34 
Parſons, v. 510 
Tucker, iv. 494 

W haley, v. 489 
Winford, iii. 173. 
Wingficld, iv. 486 
Younger, ji. 723 
Cooker v. Child, iii. 597 

Cooper v. Andrews, v. 81, 270 

— v. Chitty, i. 233. v. 267 
—— v. Cooper, i. 471 

Cooper v. Foſter, iii. 502. iv. 389 
8 Franklin, ji. 261. v. 369 
—— v. Smyth, iv. 484 

-— v. Witham, i. 64 
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Coote v. Barty, v. 217 


v. Lightworth, v. 170 
—— v. Lynch, it. 357 
Cope v. Glover, 1. 460 


Copewan v. Gallant, iv, 645 
Copland v. Pyot, ii. 92 
Copendale v. Bridgen, i. 233 


Coraſter v. Cockerell, v. 325 


Corbet' Caſe, 1. 411. ii. 64, 552 


— v. Cleer, iii. 353 
—— — ©, Hill, iv. 516 

— v. Stone, Iv. 297 

Corbyn v. Brown, iv. 58. v. 293 
Cordage v. Cole, i. 551, iv. 16 
Cordell's Executors v. Clifton, v. 342. 
Cornbury, v. Middleton, v. 335 
Cornhill's Caſe, ii. 216 

Corniſh v. Cawley, iii. 426 
Cornwall's Caſe, i. 334 

——ĩ— . ie, 0.508 
Corſellis v. Corſellis, ii. 149 

Cort v. Biſhop of St. David s, 1, 326. iv. 
136 | 


[Cortiſos v. Mienoz, iii. 620 


Cory v. Hinton, v. 294 
Coryton v. eee ii. 367 
Caſs v. Withers, iii. 601 
Cotes v. Sadler, iii. 548 


Cotford v. Peaſe, v. 81 


Cother v. Merrick, iii. 320, 328 
Cotſworth v. Bettiſon, iv. 397 
Cotter v. Sayer, v. 536 
Cotterell v. Harrington, v. 409 
- v. Matthews, iv. 512 


Cottan's Caſe, i. 250 


—- v. Cotton, v. 511 
| 2 Cotton 
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Cotton v. D:intry, Vol. iv. 684, 685. 


V. 245, 251, 253 
Heath, ii. 76 
e v. Johnſon, i. 636 
——— - ©&. Iſles, iii. = 
v. Vale, iv. 462 

——— v. Wiſeman, i. 679 
Coventry v. 44 51 

— D. Hall, 18. 5 

— . Wortley, iv. 489 
Coulter's Caſe, ii. 379, 390 

| Counden v. Clerk, v. za 
Coupledike v. Coupledike, ii. 47 
Coufrteen's Caſe, iv. 155 | 
Courtney v. Collet, v. 160, 190 
Cowdon v. Clerk, ii. 80, 85 

Cov per v. Bahngſtoke Hundred, i iii. 68 
v. Price, ii. 216 
e I. 373 | 
— v. Cropwell, iv. 127 

— v. Croſwell, v. 294 

—— v. Hart, iii. 15 : 

— v. Robinſon, 29, 25 
Coxiter v. Parſon's, iv. 518, 522 
Crabdell's Caſe, iv. 698 

Craft v. Bolt, v. 322 

—— v. Winter, v. 322 | 
Cragg v. Norfolk, i. 162. iii. 731 
Cragrave v. Perroſt, iii. 467 
Cramborne, v. Quennell, iv. 682 
Cramlington's Cate, iv. 700 
Cranburn's Cale, v. 146 

Cranden v. Walden, iv. 260, 491 
Crane v. Holland, ili. 239, 737 

| v. Taylor, iii. 331 
Cranley v. Kingſmil, v. 13 
eee 8. Caſe; ili. 474 
Crawford v. Middleton, iv. ol FN 


— — D. 


Cravyley's Cle, v. 314 

| v. Lidgeat, lil. 609 
— D. Marrow, ii. 266 
v. loreton, v. 314 
1 = D. Phillips, iv. 652 
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ov. Wells, v. 57 

1 Wicket, 19. 49 

Creſſey a. Darling, 1 218 

Creiljit v. Burgis, ij. 7 

Crew v. Baile, ii. 227 

Crickmere v. Paterſon, iv. 323 

Cripps v. Baizton, i- 177. iv. 17, 90 

4 —ů .. Webb, . 561. V. 328 

Crip v. Be lwood, i. 676 

— v. Pratt, i. 249, 261. ili. 180. 
229 9; 2 | 

1 v. Martin, v. 25 


Croford v. Bliſſe, Iv. 503 


v. Gardiner, 
— —— vv. Gayer, i. 81 


—— v. Liggs, iv. 158 


Crowther D. Oiufield, 


Croft v. Boite, Vol. i. 94 
. Pawlet, v. 504 
Crafion's Cale, iv. 654 

on Dem.“ of Dalby « v. Pauler 


v. 509 


Y 


| Cropate's Caſe, v. 209, 210 


Croke's SAP iv. 199 
— v. Jones, i. 423 


| Croker. + v. Kelley, ii. 324 
Crompton v. Frankland, v. 389 


v. North, ii. 3100 
Philpat, iv. 509 

| ee i. 474 | 

Cromwell s Cafe, i. 426. iv. 406, 45, 


DG V. 355 
„ Aodterrs, Il. 202, 217 
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v. Gruniden, v. 303 


Crooks » V, . v. 388 


| Crookhay I, Woodward, V. 230 


Ciop v. 1 v. 3. 7 
Croby s Caſe, i. 221 
Croſter v. Ogilhy, v. 279 


15 Croſſc's ws Ii. 761 


* iu, 182 | 
—— v. . Dizgs, i. 624. iv. 158 
—— — v. Fauſtenditch, v. 36. 

| 1. 51 


— v. Hunt, iv. 74 


—— v. ecudamore, iv. 100 
— v. Smith, iv. 676 
— Stanbope, iv. 659 
Croft. 75 8 P. Hon OH, lil. 29 


— — . amo, u. 
Croſſman v. Home, v. 234 


Crotch v. Crotch, iv. 111 


Crouch . Fiyer, v. 86 


| ——— v. Haines, iv. 674 
| — — D. Rise de * v. 70 


ee nts Iv. 054 


| Collins, v. 61 
| Crow v. Brown, v. 419 
* fe Ranmſe VE iy. 639 


1. 394 


Cruſee v. Berry, i. 526 


[rule v. Locroft, iit. 308 
Crumpe v. Barne, iv. 519 


Crunden v. Walden, 
| Crutchfield v. Scott, 


iv. 519 


v. 26 


3 v. Wilkins. iv. 487 , $16 


—-- v. Williams. iv. 516 
| Callifor d v. Blandford, iii. 503 
| Cumberiand's Cale, iv, 1 
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Cunlip v. Randle, Vol. v. 473 
Cunningham v. Moody, 1. 606 
Curenden, Inhabitants of, o. Leland, In- 
habitants of, iv. 613 
Curle, Auditor's Cate, | It. 737, iv. 491, 
e 
Curry. See Cary 
Curtis B. Collingwood, 1. 179 
— v. Marſh, i. 4144 
— v. Wolverſton, i. 404. iv, 323 
Curtins, S. Padley, iv. , 
Cutforthay v. Taylor, ii 224 iv, 26. v. 
1 
Cuthbert O. Peacock, iii. 474 
Cnnler e. Brewſter, i. 544 
A. Dixon, iv. 499 


Hg e of, d. Bufli in, i. 


20. 
Cutting v. Williams, 3 Iv. 27 


5 | 


ACCOMB's Cafe, v. 404 
Vacte's Caſe, ii. 168. iii. 103 
Dacy w. Clinch, Iv. 501, 514 
Dalbury, Inhabitants of, v. F otton, iv. 650 
Dalby v. Cook, iv. 77 
Dale v. Eyre, iii. 679 
— v. Phillipſon, v. 195 
Dalſton v. Reeve, iv. 339 
Dalton's Caſe, v. 412 
| D. Hammond, i. 480 
Daly v. Bellamy, 1. 517 
Damer v. Barker, 1. 34 
Danby, Earl's Caſe, i. 224 
N v. Hodgſon, v. 203 
Dande w. Currer, V. 420 
Dandy v. Turner, iii. 602 
Daniel v. Upley, v. 48; 
Dannel vw. Collingweſt, v. 194 
Danny v. Lucy, i. 155 
Danvers v. Clarendon, ii 70. i! 467 
D. Thiſtlewaite, ii. 263 
Darby v. Wilkins, v 30 
Darcett's Caſe, iii. 424 
Darcy's Caſe, iv. 213 
— . Allen, iv. 203, 208 
—z=az . Aſhwith, v. 467 
— vw. Beardſham, ii. 52 


. Lee, i. 667 


Darling v. Hill, iv. 359 
Darrel ©. Wilſon, ii. 418. iv. 351 
Darroſe v. Newbolt, iv. 137 


: Dave and . Hardis, 1 339 


| 


| | 


Davenant v. Saliſbury, Biſhop, Vol. iii. 


354 
Davenport's Caſe, iv. 329 
Davers v. Dewes, iii. 467 
Davies, See Davis 


Davies's Cale, iv. 486, 494, 495, 496 


'———  v. London Sheriffs, iii. 


— — . bridges, iii. 400 
— v, Cle: 7 iv. 66 
— v. Daverell, v. 252 
5. Gardner, iv. 495, 521 


— —— . Kemp, ii. 87 


-— v. Mannington, iii. 141 


ONS V. Miller, iv. 515 


— g. Pepys, i iii. 30 
——— wv. Percie, iii. 466 
——— . Price, v. 273 

v. Rayner, ii. 438. iii. 489 
Dawkes v. Cavenagh, v. 176, 265 
Dawkins v. Burridge, iv. 239 
Daws v. Loughton, iv. 486 

—— v. Ferry, iv. 305 
Dawſon v Lee, ili. 764 
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Dawtrie v. Dee, v. 167 
Day v. Auilin, v. 462 

—— . bitbitch, v. 462, 463 
—— v. Guildford, 1. 194 


—— v. Muſket, v. 191, 192 
 —— v. Peckwell, v. 104 


——— v. Pitts, iv. 245 


—— v. Samſon, v. 238 
—— . Savage, v. 229 


Gees ths Champneſls, iii. 173. v. 489 
— v. Thynn, TH 204 
Jean's Cale, iii. 68 


[ends th; Dicker, iii. 601 


—— Guiſe, iii. 621 
Decius, Lord's Caſe, iii. 119 
Deckerow & al. v. Jenkins, 1 1.512 


| Decoſta v. Carteret, Iv. 122 
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Decring v Moor, iv. 661. v. 200 
—— v. Torrington, 11. 417 

Deerly v. Mazarine, v. 24 

De Gray v. Richardſon, 1. 666 

De Guilder v. Depeiſter, 1 iii. 601 

Dekets v. Harriat, iii. 608 

Delamar v. Barnard, v. 343 


| Delaporte v, Cook, iv. 498 
| Delaval v. Clare, v. 334 


Demandtav v. Metcalf, i. 238. iii. 652 
Denbawd's Caſe, v. 429 
Denn v. Fernſide, ii. 579 


Dennis v. Dennis, v 234 


— v. Drake, iv. 412 
——— v. Fletcher, v. 325 
——— v. Payne, lv. 101 
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Dimmock's Caſe, iii. 388 


—— — v. Willoughs, v. 5 


. Robinſon, 1 iv. 49⁰ 
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Denny v. Eakinſtal, Vol. iii. 389 
—— v. Parnell, ii. 184 

— - v. Trapnell, iv. 438 

Dent v. Hertford Hundred, v. 250 
v. Oliver, iv. 15 | 
—— v. Parſo, v. 319 

v. Salvin, v. 63 

Deply v. Spratt, I. 622 
Derby's Caſe, ii. 55 1. jv. 195 | 
Derrier v. Arnaud, iv. 97 

De Rutland, Countels's Caſe, i iti. 365 
eee Lord's Caſe, i iii. 796 
Deſbordes v. Horley, iv. 673 
Dethick v. Bradburn, i. 665 
Deveniſh v. Baines, ii. 599 
Devereux v. Barlow, ij. 18 

Deux v. Jefferies, iv. 265 | 
Dewbery v. Chapman, i. 166 
Dick v. Barrel, iii. 601 
Dickenſon v. Fiſher, v. 325 
———— v. Holcrott, i. 167, iii. 374 
Dicker v. Mollard, v. 300 
Dickſon. See Dixon | 
Digby v. Cornwaliis, v. 403 

—— v. Langworth, v. 03 

v. Wray, li. 41 


Digge's Cafe, v. 378 


Dighton v. Glanville, ii. 212 
— v. Gteenville, iii. 450 | 
v. Stratford, Mayor of, iii. 530 


i Bille v. Brown, i iv. 249. v. 98 


Dillon v. Fraine, v. 360, 380 
v. Harper, iv. 225 


Diſplain v. Spratt, v. 244 
Dive v. Manningham, iv. 462 
Dix v. Brooks, "3 
Dixon's Caſe, iv. 212 5 

— 0 . Adams, ii. 359 

v. Allen, v. 29 
——— v. Harriſon, v. 352 
—— v. Pawlet, ii. 623 
—— v. Terry, iv. 2c 


Dixy's Caſe, v. 408, 417 

v. Brown, iv. 242 

Dobitoſh v. Carteen, V. 11 
Dobſon v. Crew, i. 409. tii. 703 

v. Dobſon, iv. 143 : 
v. Douglas, iv. 80. v. 212 
Dockminique v. Davenant, iv. 130 
Dockwrae v. Dickenſon, v. 261 
Dodd v. Coke, v. 305 

— v. Ellington, v. 421 
—— . Engleton, „ 
v. Ingleton, v. 76 


I Dossſe. 
_ | Dowiie's Caſe, ii. 250, 884 
| Doyley v. Tolferry, iii. 485 


4 Drinkwater v. London Aſſurance Com- 


Dodd v. Saxby, Vol. iv. 359 _ 
Dodſon v. Oliver, v. 77, 108 

v. Taylor, iii. 69 
Dodſworth v. Anderſon, iv. 643 
Doe v. Dawſon, 1. 217 | 
— —». Kerley, ii. 291 


| —— v. Parmiter, it. 357 
| —— v. Whitehead, ii. 96 
| Doerly v. Mazarine, i. 308 


Dolin v. Coltman, iii. 640 


Dolly v. Davis. v. 53 


Don Diego Servienti de Acuna v. Bing 
ley, i. 88 


| | Done's Caſe, iv. 169 
7 Dorcheſter v. Proby, iv. 40% 


v. Webb, ii. 437. ili. 33. i. 
69, 268 


| Dormer's Caſe, ii. 545 


— v. Forte ſcue, ii. 164. iv. 306 


| ——— v. Paikland, v. 253 


v. I hurland, v. 509 
Dorrel's Caſe, v. 117 
——— v. Moleſworth, ii. 477 


|  Dorrington v. Edwin, i. 211. iv. 675 | 


Dotter v. Ford, iv. 513, 
Dove v. Smith, v. 219 

— . Williot, i iv. 329 
Douglas v. Kendal, i. 391 
Doule v. Earl, i. 540. li. 64 
v ſefferies, iv. 101 


Dowdale s Caſe, v. 298, 312, 313, 314 


| | Dowſworth v. Andrews, 1. 250 
| Dowman's Caſe, v. 284, 357, 358 


Downes v. Hopkins, ii. 495 
—— v. Savage, ii. 258 
Downham v. Button, v. 416 
Downing v. Seymour, i. 288 


See Douſe 


Draddy v- Deacon, ili. 598 


I brake v. Beare, i. 564. iv. 34 
| —— ». Cooper, iv. 12 


— ». Monday, i. 419. iv. 348 


— v. Pruet, ii. 124 


Draper v. Borlace, ii. 598 
| —— v. Bridewell, v. 430 
|——v. Brightwell, ii. 211 


—— v. Crowther, v. 328 


2 Hill, iv. 513 


Drew v. Merry, i ii. 53 
Dring v. Reſpaſs, iii. 555. iv. 55, 81 


pany, iii. 601 


| Drury's Cafe, i 1. 197, ii. 246. ü. 774 
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Drury w. Kent, Vol. iii. 365. v. 42 
Dryer v. Mills, v. 218 
Duck v. Vincent, 1. 350. iv. 88, 93 _ 
Dudfield v. Warden, iv. 48 
Dudly v. Byron, iv. 422 
Dudney v. Collier, iv. 52 
Duffield . Smith, iii. 473 
—— v. Warden, iv. 633 
Dumper's Caſe, iv. 641 
—— 7, Syms, iii. 396 
Dun v. Vaucher, iv. 122 
Dunbar's Caſe, i. 656 
Dunch v. Kent, v. 396 
Dunckley v. Wade, v. 246 
Duncomb v. Duncomb, ii. 126. iv. 316 
v. Reeve, v. 161 | 
—— ds. Tickeridge, ti. 134 
— v. Walter, ii. 413 
Dunn v. Patie, ii. 243 
Duppa, v. Gerrard, i. 167 | 
——— v. Mayo, i. 12. iv. 46,133 
—— v. Stephens, iv. 71 
Durand v. Child, v. 167 
Durett v. Hayward, iv. 227 
Durham's Caſe, ii. 234 
——— Biſhop's Caſe, v. 464 
Durour v. Motteſex, i. 369 
Durrant v. Durrant, v. 508 
Durſton v. Sands, iv. 471, 472 
Dution v. Ingram, ii. 266 
Dyer's Caſe, iv. 406 
—— v. Manningham, i 
—— v. Weſton, ii. 669 
Dyeſly v. Tuer, i. 551 


v. 641 


Dyſon qui tam v. Loid Villiers Eaſt, iv. 
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AC LES ». England, v. 393 
Eardly v. Thornock, v. 301 
Eare v. Snow, ii. 140 | 
Earle v. Peale, iii. 133 
— v. Plummer, ii. 167 


Earles v. England, iii. 477 


Eaſtcourt v. Weeks, i. 488 


Eaſterly b. Eaſterly, v. 228 | 
Eaſt India Company wv. Clavel, ii. 607 
Eaſton v. Studd, ii. 92 . 
Eaton's Caſe, ii. 191 

— ©. Allen, iv. 58 
—— v. Ayloff, iv. 519 
— — &. Butler, i. 412. iii. 702 


 — L. Sherwin, v. 94, 
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Eaſton v. Southby, Vol. iii. 373 

Eccleſton v. Petty, ii. 684 iii. 148 

Edgebury v. Roſendale, ii. 622. 

Egworth v. Smalridge, v. 516 

| Edie and Lard v. Eatt India Company, 
V. 242 | 

Edmonds v. Boothe, iii. 344. v. 94 

v. Probert, ji. 218 

Edmund v. Thomas, iv. 22 5 

Edrich's Caſe, ii. 17 | 

Edſar v. Smart, ii. 35 9. lit. 28, 698. iv. 
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Edwards v. Faſhion, iii. 198 
——— v. Halinder, i. 54 
——— v. Morgan, i. 530. ii. 18 
—— V. Slater, ii. 5 33. v. 377 
v. Warwick, Earl of, v. 233 
—— v. Weeks, iv. 265 
Eedes v. Knotsford, ii. 491 


: Egerton v. Still, v. 77 


Eggleton v. Lewin, i. 165 
— yes, v. 226 
Ekins v. Newman, v. 169 

V. Smith, v. 265 


Eldin v. Barnes, iii. 767 


Elie v. Oſborn, v. 395 
Elliot v. Beſey, v. 171 
- v. Callow, v. 19, 24 
— v. Davenport, iii. 476. iv. 267 
—— v. Elliot, v. 391, 392 
—— v. Skipp, i. 101 
Ellis v, Drake, v. 60 
— &. Jackſon, iv. 453 
—— ©. Johnſon, iii. 15 
— vs. Nelſon, iv. 436 


| —— v. Ruddle, iii. 730 


— v. Smith, v. 505 
— . Wallis, ii. 227 
—— vv. Warnes, v. 413 


| —— v. Yarborouzh, ii. 241 


Elme v. Leaves, ili. 424 
Eloy v. Prior, v. 102 
Elrington S. Doſhant, iv. 84 
Elſe v. Oſborn, v. 38 
Elfton v. Durrant, v. 3056 


Elton v. Brogden, iii. 601 


Eltonhead v. Deerman, ii. 227 
Elve v. Sabe, iv. 87 

Elwin v. Lombe, v. 214 

Ely, Biſhop's Caſe, iii. 722 

— Dean of, v. Warren, i. 463 
Emerſon's Caſe, iv. 493 


Emerton v. Viner, iii. 14 


"| Emery's Caſe, iv. 90 


. Cook, i. 199 
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Empſon v. Dudley, Vol. iii. 165 


Eabrin v. Mompeſſon, ii. 385. iv. 417 


England, Bank of, v. Morris, iii. 691 
Englefeld's Cafe, i ll. 581. iv. 170. . 


3, 362, 459, 487 


Entick, Clerk, d. Errington & al.“, i. 221 


Errington v. Erringron, iii. 322 
Erſkine v. Ruffle, v. 74, 7 
Hex, Earle's Caſe, v. 122 
Sheriff's Caſe, ii. 239 
Eſſington w. Bourcher, v. 431 
Eſtwart v. Warry, iii. 488 
Eftwick v. Conninſby, iii. * 
Ewiſtick's Caſe, v. 265 

Evans v. Brown, iv. 200 | 
. Cramlington, ili. 609 
— v. Croker, iv. 1 


—— v. London, Chamberlain af: iv. 
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Harrow's Caſe, Vol. v. 54 

Harſon v. Leverſay, 1. 153 

Hart's Caſe, ii. 226. iv. 400 

DD. Bainard, iii. 248 


— . Baſſet, wv. 1 


—— . Buckminſter, iv. 108 
—— L. Hale, v. 53 


— . Whitlock, v. 247 


Hartford wv. Jones, v. 269, 
280 

Hattland w. Yates, 1 111.771 

Hartop's Caſe, 11. 86 

— v. Hoare, i. 462. v. 268 

———<. Whitmore, v. 532 

Hartpool . Kent, iv. 316 


270, 273 


| Harvey's Cafe, iv. 674 


——— . Harvey, ii. 148. 1.224 


1 — . Reynell, 11. 277 


—— v. Syliard, v. 269 
——— v, Thomas, iii. 307 
D. Thorn, iii. 511 
. Young, . 71 
Harwell . Harwell, il. 422 
Haſe's Caſe, 11. 121 


Haſlegrave d. Thompſon, v. 274 


 Haſlop D. Chaplain, i. 522 

Haſpart v. Wills, i. 675 

Haſſel S. Cooper, iv. 486, 521 

Haſſer + Wallis, i. 166 

Haſtings + nn 11, 422 
atch . Bliſs, iv. 226 | 

Hatcherly, Prebend's Cale, ul. 7 

Hatchet v. Baddely, i. 308 

Hatter v, Afh, iii. 341 

Hatton S. Hatton, u. 426 

D. Maſcall, iii. 151 

Haverg1li v, Hare, i. 119 

Havert w. Gibbons, 1. 221 

Havithiome v. Hacvev, ii. 294 

Hawkinſon + Sandilans, iii. 697 

Haw. See Hawes 

Hawe's Caſe, iv. 636 

—— . Cuton, iv. 413 

—— . Loader, ii. 605 

—— . Planner, ji. 317 

—— 2. Randall, v. 272 

— . Webſter, ii li. 389 

Hawes. See Hawe 


— 
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— — 


| 


Hare Brayheld, v. 93 


—— . Brotherworth, iii. 338 
 Hawkefworth v. Hillarys, ii, 550 
Hawkins's Caſe, ii. 58. iv. 522 

&. Cardy, mw. 610 

D. Rous, 1. 374 

D. Turner, iv. 471, 472 
v, Waller, v. 216 


Hawley 


Heatle . Greenbank, i. 661 
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Hawley v. Simpſon, Vol. iii. 712 
Hawfe. See Hawes | 


Hawtry w. Anger, iii. 162, 752 
Flaydock v. cord, 1. 31 
Hayes v. Dowſe, v. 57 
— &, Wright, 1. 146 
Hayley's Caſe, v. 328 
Hayman v. Gerrard, iv. 92 
Haynes v. Haynes, v. 511 

D. Pointer, iv. 522 
Haynſworth, See Hainſworth 
Hays. See Hayes 
Hayward's Caſe, i i. 276, i. 661 
v. Newton, v. 248 
. Williams, ii. 198, 150 
Haywood v. Davies, v. 210, 211, 218 
D. Naylor, iv. = 0 
Head v. Chaloner, iii. 307 
Healing v. London, i. 504 


Heafman wv. Moon, iii. 216 
Heath v. Deuntley, v. 421 
&, Hanley, ili. 510 
v. Pageat, i. 97 
&, Walker, ni. 679 
Heatherly v. Weſton, iii. 401 
Heaton . Rucker, iii. 601 
Heblethwalte w. Palmer, iv. 15 
Heddington v. Bridgeman, iii. 339 
Hedgeborough v. Roſenden, v. 408 
 Hedger v. Row, ii. 35,9 
_ Hi=>dworth w. Primate, iii. 652 
Heigham sv. Beſt, iv. 205 
Hele w. Fretenden, v. 60 
. Green, iii 416 
NHelier v. Benhurſt, iii. 72 | 
Hellier v. Hallet, v. 21, 23, 24 
_ Helvis v. Lamb, v. 205, 213 
Helyar's Caſe, iv. 765 
V, Caſbord, li. 19g 
Hems v. Stroud, v. 304 
Hen v. Hanſon, iv. 287, 290, 291 
Henbeck's Caſe, v. 412, 417 
Henchett v. Kempſon, iv. 359 
Henderfon v. Williamſon, iv. 143 
_ Hendey's Caſe, vi. 501 
Henley wv. Broad, v. 193 
*. Roſſe, iv. 670 
v. Walſh, iv. 98 f 
Den ee Brabaſon, iii. 447 
v. Pinchardin, ii. 487 
Hen iques v. Dutch Eaſt India Com- 
ne 
Henſey's Caſe, v. 124, 151 
Henſloe's Caſe, ii. 388 
Hlenſlow's Caſe, i. 618, ii. 395 


| Heſketh . 
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Henſtead's Caſe, Vol. i. 291 


Henton wv. Roffee, v. 420 


IHerbert's Caſe, ii. 328, 538. iii. 25. y 


1 

Binion, i. 145. ii. 154 
Flower, v. 325 
Forbale, ii. 50 
Monday, iii. 77 
Shaw, v. 244, 252, 253 
Torbale, I. 118 

v. Tucknal, ii. 306 


D. Waters, 11. 13 


. 
WV. 
V. 
. 
D. 
D. 


I] [ 


| Hereford, Biſhop's Caſe, iii. 350 


- D. Scorey, iii. 357 
Earl's Caſe, 1. 589 
Herlakenden's Caſe, v. 465 
Herne v. Herne, iii. 473 
Herring v. Blacklow, v. 211 


: Hertford, Earl, v. Leech, v. 78 


Hervey. See Harvey 
raddock, i. 342 
v. Grey, iv, 473 
v Lee, ii. 553 | 
Hetheringron's, Reynolds, i. 9. iii. 15. 
iv. 40 


5 Heydon's Caſe, i. 459, 461. it. 9. iii. 


| 280, 353. iv. 418, 647, 051 
— v. Gould, i. 284. ii. 575 
v. Heydon, iii. 590. iv. 460 

v. Miller, iv. 40 
Heyford v. Reeve, Iv. 23 
Heylar's Caſe, iv. 76 
Heyling v. Haſtings, iii. 517 
 Heyns v. Villars, v. 354, 376 


Heyward's Caſe, v. 298 


Heywood's Caſe, ii. 186 | 
Hibbert . Cawthorpe, 1. 178 


| Hickford v. Machin, iv. 647 


Hickman v. Weſtbrook, ii. 446 


Hicks v. Goats, v. 302 
— v. Fendarvis, v. 273 


. Woodſon, v. 87 
Hide v. Challenor, ii. 65 3 
— v». Ellis, v. 75 
Higgins's Caſe, iv. 116, 452 
. Andrews, v. 182 
v. Grant, iii. 389 


e Martin, v. 170 


Higham v. Reynold, iv. 79 


1 Highman v. Cook, itt. 425 


Highway v. Derby, v. 195 
Hill's Cafe, iv. 500 
— ©, Aland, iv. 112 


- — v. Blackett, i. 685 | 


— . Boomer, v. 227 


— v. Filkins, iii. 797 


Hill 
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Hill o. Good, Vol. iii. 572 
— v. Hawkes, i. 675 
—— v. Lewis, v. 296 
 — &, Mills, ii. 376 
— db. Pleaſant, ii. 622 
— v. Prideaux, v. 203 
— . Vaun V. 77 
—— v. Vaux, v. 83, 98 
— v. Wigget, ii. 309 
— v. Whitingham, iii. 133 
— v. Williams, v. 8, 20 
Hilliard v. Conſtable, 1 iv. 489 
v. Jefferſon, iv. 257 
v. Jennings, ii. 290 
——— vi. Stapleton, iv. 471 


| Hilſborough, Lord, v. Jefferies, v. 2 * . 


Hilſden v. Mercer, iv. 89 
Hind's Caſe, 1.2979 
—— Lyons, i ii. 71. v. 371 
Hingen v. Pain, i. 247 
Hiply v. Tuck, 11. 219 
Hitchcock v, Hervey, v 16) 
V, Hitchoock, v. 80 
Hoare v. Dix, v. 355 
Hobberly v. Lewis, ii. 508 
Hobbs w. Green, v. 196, 274 
v. Norton, ii. 598 

| Qui Tam v. Young, iii. 55 5 
Hobſons v. Rudge, v. 16 
©. Wills, ii. 399 | 
Hodder v. Holman, iii. 55 
Hoddy v. Wheelhouſe, ii. 458 
— Jane, v. 432 | 
uv. Moor, iv. 233 

v. Simplon, v. 272 
——— v. Tucker, iii. 376 
Hodgeſkins wv. e ir. 370, 


37 
Hodgkinſon v. Moor, v. 392 
Hodgſon v. Thornton, iv. 471 


Hoe's Caſe, ii. 232. iii. 2 iv. 283, 
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. Marſhall, v. 224 
Hoel v. Bell, iv. 392 
Hogg v. Croſs, ii. 496 
Holbeach v. Bennet, ii. 231. v. 295 
. Whaddock, v. 81. 
Holbeck. See Holbeach 
Holborn w. Bannington, 1, 252 
Hoiby v. Bray, iv. 658 

H: OY D. Rawlins, v. 188 
I gen v. Small broke, v. 103 


Hol e V. Tavfor, i. 530 
Ioldfaſt & D wing, v 515 
- 

oldip v 4 tr AV 11. 12 
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| Holland's Caſe, Vol. iv. 640, 641, 655. 


WP 


| Hollingſhead's Cale, iv. 487, 


23 


v. 349, 404 
v. Ellis, v. 195 


v. Heale, v. 72 

v. Hopkins, ii. 43 
v. Jackſon, ii. 227 
D. Lee, iii. 150 
*. Shelly, iv. 111 


519 
155 


Holtis's Caſe, v v. 388 
Holloway Cafe, in. 667. 

v. Pollard, v. 385 
Holmby's Cale, 1. 439 


| Holmes v. Brockett, iv, 57, 123 


v. Meynell, iii. 195. iv. 333 
D. Plunkett, ii. 73 

&, Sa vill, i. 178 

. Seller, ii. 660 

. Twiſte, ii. 220 


Holſworth's Cafe, v. 259 


Holt's Caſe, i. 035. lit. 721 
— v. Aſtgrigg, iv. 505 
— v. Greenlaw, iv- 441, 446 


| —— v. Holt, ii. 443. v. 381. 
1 — 3 i. 168. iii. 


. 
v. 336 
a. Wincheſter, Biſhop, i ii. 419 


| | Holtford v. Platt, iii. 147 


Hornby v. Houlditch, 1. 536 
Honeycomb v. Sweet, v. 93 


Hook v. Galloway, v. 273 


Hooker v. Hooker, ii. 126. iv. 316 


| Hookes v. Swain, 1. 539 
| Hooper v. Andrews, v. 84 


v. Eyles, ii. 685 

v. Shepherd, v. 296 
Hope v Gill, i. 248 

Hopkins's Caſe, ii. 675. iii. 306 
———— ©. Chele, ii. 2 30 

D. Ellis, i. 251 

v. Robinſon, 1. 389 
Hopman v. Barber, iii. 15 
Hopſwell v. Ackland, ii. 54 
Hore v. Broom, iii. 253, 273 
. Chapman, iv. 22. v. 193 
v. Dix. v. 365, 366 


| Horn D. Buſhel, iv. 681 


d. Lewin, v. 18 

— v. Luines, v. 11, 15 
Horſam v. Turget, ii. 418 
Horſham v. Targett. i. 690 
Hor ton's Caſe, ii 66 


_ | Hoſkins w Hoſkins, iii. 472. v. 824 


v. Lee, iv. 520, 522 
Hotham v. Ryland, i 406 


Houblon v. Miller, iv. 486, 521 
| Hovel 


Howell, James, 11. 808 


_ Huekſtep w. Matthews, ji. 85 


2 
Hughes's Cafe, iv. 498 
——— op Hughes, iv. 65 2 | 
- V. Undeiwood, ii. 210, 679. | 
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Hunt v. Brains, Vol. iv. 34 


Hovel v. Reynolds, Vol. v. 199 
Houſe and Erlkin c. Grinden, iv. 127 
How v. Beech, i I. 180 

v. Prinn, iv. 483, 488, 489, 22 
&. Whalley, iv. 219. 
Howard e, Bartlett, it. 152 

v. Cavendiſh, il. 134 
——— v. Hall, v. 397 

— . "| HCA li. 634 
——— vv. Hooker, ii. 600 _ 
— . Suffolk, Duke of, i i. 481 
v. Wood, iii. 303, 732 


— v. Ireland, 1. 564. iv. 34 
—— *. Sanbeck; w. 28 | 
— D. Thomas, ii. 206 

— b. Zouch, iv. 645 
Hower's Caſe, iv. 493 
Howlett v Carpenter, ii. 535 
Howſe w. Haſelwood, v. 223 
Hub ird vv. Hammond, i. 480 
Hubert's Caſe, ii. 538 
Huckle w. Wye, v. 322 


Hudſon wv. Hudſon, iv. 280 
—— . Jones. iii. 139 


Hugget's Caſe, iii. 670 


Huggins v. Wiſeman, ili. 133 iv. 17, 


681 | 
Huzhton v. Prince, v. 62 


Huiſh v. Philips, iv. 55, 67. v. 10, 11 


D. Slieldon, v. 252 


Hulbert v. Long, iii. 693 


Hull's Cafe, iii. 671 
Humberſton v. Cotteral, iii. 6²4 : 
— V. Humberſton, ji. 80. v. 


1 V. Howeill, iv. 62 
Humtreſton's Caſe, v. 335, 337 
Humphry, See Humphiys | 
Humphrys v. Daniel, iv. 68 1 


— &. Parcel, iii. 723 


. Strutßeld. iv. 494 

— v. Taylor, v. 531 
Hiazzre's Cole, 5 i. 149. 11. 538 
Hangerford's Caſe, i SS - 

| — — V, Noſworthy, i li, 40 
Hunlock w. Peter, ii. 592. iv. 105 
Hunfden w. Cheyney, il. 597 
Hunt's Caſe, iv. 585 . 
v. Berkley, ii. 70. iii. 478 


—— v. Bourn, iii. 304 


3 


v. Gilbourn, it. 152 

—— wv. King, ii. 530 

—— v. Matthews, i. 292. ii. 60⁰ 
—— v . Singleton, iii. 349 

v. Thimblethorp, iv. 501 


7 Hunter e. Maccarthy, iv. 169 


Huntingdon' s Caſe, iv. 234 .* 
. Huntingdon, | ili. 649 
Hurſt's Caſe, iii. 530, 719 
D. Bambridge, 1. 142 


| Hurts Caſe, ll. 493 _ 
_ | Huſbands v. Huſbands, It. 472 
: "Hulſoy's Cul i. 92. li. 682. v. 35) 


— Jacob, ii. 622. iv. 65 


| ——— v. Moor, 1. 96 


———v. Pacey, i. 46. ii. 195. ili. 


564 


f . Raines, v. 211, 214 
| Hutchins v. Glover, ii. 303 | 
| Hutchinſon's Caſe, 11. 225, 230, 539 


— V. Puller, ii. 171 


2 Hutton's Caſe, iv. 242 


v. Simfon, ii. 87. v. 5 12 


; Huyt v, Cogan, it. 350 
Hyde v. Hyde, v. 525 


L. Maſon, v. 5 36 
Hynde's Cafe, v. 22 5 


| Hyonwv. . V. 241, + 


I and J. 


Hacks v. Cavendiſh, v. 72 


Jackſon v. Humphreys, ii. 236 
v. Mordant, iii. 307 
— i. Pigot, iii. 612 

— v. Warren, iii. 275 


- | Jacob ws Allen, i. 166 
—— v. Marſh, v. 236 


— v. Mills, iv. 505 


2 Jacobſon v. Williams, i. 262. iii. 435 
| Jacomb, v. Harwood, iii. 590 
a James v. Greaves, v. 535 


— v. Morgan, ii. 4. 


— L. Pierce, ii. 242 


— &, Richardſon, 1. 68. iv. 304 


— V. Rutlech, iv. 5 15 


- v. Trollop, v. 405 
Jamet v. Cawley, i. 119 


[Jaques and Thoroughgood v. Collins 


| ili. 199 | 
Jaſon v. Kete, iii. 704 
l>botion v. Rhodes, il. 598 


Idle vv. Cook, ii. 260 
Jeakil w. Linne, i. 436 | 


| Jeffries 


79-4 Tr. %% ̃¶⁰ . ĩ%¾ .. 8 


— 1 — 1 — 


ay -* 0 


_—— 
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C 


l. 


Jenny v. Hele, iii. 606 


Jefferies. See Jefferys _ 

efferſon v. Dawſon, Vol. ii. 214 
Jeffery v Guy, ii. . 
jefferys v. Legendra, iii. 599 
vi. Snow, in. 618 

Jelly v. Clerk, iii. 183 1 
ſemott v. Cowley, iv. 362. v. 467 
Jenkins . Hancock, ili. 715. iv. 439 
——— , Jenkins, v. 485 | 
—— — u. Plume, i. 513 

——— . Powel, itt. 473 

— — v. Young, It. 202 
Jenner v. Morgan, iv. 352 
— vi. I racey, ini. 6566 ; 
Jenning's Caſe, ii. 542. v. 476 
——— d. Bragg, iii. 400 
— &. Gore, i. 405 | 
——— . Haithwaite, ili. 367 
— Hartley, 111. 760 
— . Hunking, i. 94 
— v. Ward, iii, 634 
Tenniſon v. Lexington, tv. 351 


— v. Norris, v. 273 

Jenor v. Hardie, iv. 321. 

— 2. Morgan, iv. 352 

Jervis S. Bruton, i. 411 

Jevon S. Turner, iv. 422 

Jerons v. Harridge, iv. 110 

Jew v. Tirkwell, iv. 366 | 
Jewell's Caſe, ii. 106. iii. 352. iv. 107, 


Ile's Cate, iii. 531 | | 
India Company. See Eaſt India Com- 


pany | | 
Inglefie!d's Caſe, v. 350. 369 
Ingolby S. Wivel, ii. 186 
Ingolſby S. Ward, v. 80 

logram's Caſe, ili. 730 

&. Foot, iv. 640 

L. Tothil, iii. 50 
Iakerſalls v. Sams, v. 299 
Jobſon's Caſe, iii. 4 

Joce c. Mills, v. 195, 203 
John's Caſe, iv. 444 

Johns v. Adams, ti. 437 

D. Bowen, ii. 219 

D. Carne, v. 104 

v. Gittings, v. 517 

©. Rider, iv. 89. v. 294 
. Smith, v. 318 

v. Stratford, iv. 464 
D. Wilſon, v. 196. 203 
Johnſon's Caſe, ii. 22 1. iti. 624. iv. 228 
— v . Adams, iv. 394 
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Johnſon v. Carr, Vol. i. 581 
| v. Ellis, iv. 675 

D. Holditch, v. 21 

D. Lancaſter, v. 27 

. Long, iv. 118 

. Lowth, iv. 576 

D. Pie, iii. 132 

D. Ryſon, v. 98 

V 


. Trumper, iv, 274 


— v. Turner, iv. 142 
Jolliffe v. Bride, iii. 705 

—— &. Largſton, iv 228 

Jones v. Aſhurſt, ii. 582, 596 

d. Axen, iv. 640 

. Barret, v. 100 

Beale, iii. 469 

Bean, iii. 723 

Bew, iii. 738 

. Bromley Hundred, ui. 69 
Clerk, ni. 302; 734 V 335 
Dale. Ve 505 

Dawkes, iv. 498 

Green, IV. 442 

Hammond, iv. 33 

v. Hart, V. 267 

. Hill, v. 463 

v. Langton, v. 399 
Lawrence, iv. 471 i 
D. Mancheſter, Counteſs of, v. 


379 * | 
D. Morley, v, 370, 377, 378, 379 
D. Nabbs, v. 519 ED 
D. Philpot, il. 94 

v. Pope, ii. 245, 246. iii. 509. 
— | SEL 
v. Pritchard, v. 193, 195, 271 
v. Reaſby. v. 345 * 
v. Say and Seal, Lord, v. 381 
v. Stratford, LOoId, ii. 382 

v. Tieſilian, i. 156 

w. Weſtcomb, it. 424 | 

— v. Winkworth, Y. 204, 271 


20044828904 


| Jordan v. Colley, v. 101 


v. Lyſter, iv. 513 
—— v, Morley, iii. 601 


3 D. Sanders, iv. 280 


—— . Sav:ge, 11.226 
— v. Wilkes, iii. 305 
Jory v. Cox, iii. 635 
Joſfelyn v. Sacier, iii 606 
Jouce v. Parker, v. 293 


Ipſwich and Taylor's Caſe, i. 339 
| ireland . Barker, iii. 382 


— ov: Higgins..i% 612; 
v. Lockwell, . 313 


C iſh 


Cs OE es ora 


Iriſh v. Hook, Vol. iii. 430 
Irod v. Hurſt, v. 524 
Ironmonger v. Nuſam, ii. 19 


Iſaac v. Clerk, v. 256, 259, 275, 2 27 


acne, Us Gotdon,. IV. 122 
Tiham v. Morrice, ii. 544. iii. 488. . 


| 315 
—— v. York, iv. 489 
Iſſed v. Stanley, ii. 385 


IIITael's Caſe, v. 265 


Juel. Sce jewel 

Ives v. Wright, v. 99 
Jurado v. Gregory, 1. 627 
Juxon v. Andrews, v. 310 


K. 


EAL Es Caſe, ii. 484 | 
Keble v. Oſbaſton, iv. 58 | 
— v. Page, iv. 484 


| n Caſe, iii. 124 
Reddington v. Bridgeman, v. 93, 9% 


Kedwelly v. Brand, v. 182 
Reech v. Knight, iv. 17 
Keen's Cafe, ii. 119 

v. Whiſtler, i. 513 
Keighley's Caſe, i. 665 

| v. Bulkley, ii. 19 
Keite v. Clopton, v. 334 
Keley v. Manning, iv. 190 
Kellam v. Manefby, iv. 485 
Kellow v. Rowden, tii. 29, 33 
Kelſick v. Nicholfon, ii. 395 


Kemp v. Andrews, ii. 440. iii. 192 


v. Mackerill, v. 240 
Kempſton v. Nelſon, iv. 387 
Kenn's Caſe, i. 283, 314, ili. 581 
Kenrick v. Burgeſs, ii. 388, 391 
v. Pargiter, i. 391 _ 
Kenrig v. Eccleſton, i. 345 
Kent v. Bridgeman, ii. 640 
Kettle v. Jones, iii. 711 
1 Caſe, ii. 123 | 
v. Elliot, iii. 146, 304 
— v. Hales, Iv. 424 

Kew v. Rouſe, iii. 198 

Key v. Koke, v. 211 

Kidden v. Edwards, v. bo. 
Kidwelly's Cafe, i. 417 

Kiſhn v. Willis, iv. 282 
Kildare, Lord, v. Euſtace, v. 360 


KNilmarnock's Cafe, v. 153, 154 
1 The, v. Abiag os. * 1 iii. 
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King, The, v. Amies Vol. iti. 550, 551 
| —— v. Barnes, ii. 325 

| —— v. Baſkerville, iii. 542. iv. 463 


— ©. Baxter, ſii. 494 
—— v. Bayley, iii. 492 
— . Bear, iii. 


— . Benſon, iv. 202 


—— v. Berry, i. 357 


=== Bettiſworth, i 441. it 535 


218 


| —— v. Bickerſton, iii. 492 
—— L. Britton, iii. 5 


— v. Broughton, iii. 302 


| —— ». Burnell, iii. 719 
| =—— v. Burridge, iii. 2351 


—— v. Butler, ti. 45 5. iv. 416 
— v. Cambridge, Oniverkey, Chan- 
cellor of, v. 327, 330 
v. Cawood, iv. 148 | 

v. Chaloner, i li. 194 
—— v. Chaplain, i il. 556 

v. Cheſter, Biſhop of, it. 654. iii 
O23. iv. 211 
Chicheſter, Biſhop of, iv. 456 
. Clapham, iii. 532, 542 
Clark, iv. 211, 216 
Cover, i ii. 45 4. ili. 744 
„Croke, ii. 51 
. Darby, iti. 166 
. Devonſhire, Earl of, iv. 232 
Dixon, iii. 684 
—— v. Dunbar, ii. 245 


| 
A 
SS S905. 


| —— v. Enes, iii. 492 
| —— v. Eveſham, Mayor _ Burgeſs 


of, 111. 528 

Fairclough, v. 94 

Fairfax, iii. 549 

Fielding, iv. 222 

Fletcher, iv. 564 

. Ford, ii. 291 

Fowler, it. 315 

Fox, me 554 

Franklin, iii. 248 

. Gaftor Garth, v. 418 

„Gately, iii. 550 

. Gaul, v. 323 

Guildford, approved Men of, 
111. 534 

. Harper, iii. 553 

. Harwood, 1. 683 

. Hertford, Town of, iii. 17% 


| 
| 
F 


| | 


0 — v. Holland, v. 356, 386 


— v. Jeunour, in. 492 


—— v. Johnſon, in. 251 

| —— v. Jones, 1 iii. 96 

— . Kemp, iv. 206, 295 | 
King 


Ne 


es 


v. Paget, iv. 227 
— v. Paine, iii. 496 


Wenn 


Kings The, v. Kendall, Vol. i. 378, 381 


— v. Knight, in. 492 
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— — 


257. iv. 


{ 


A TABLE or v NAMES or zus CASES 


Mood g. London, Mayor of, v. 4%, 


; Moore. 
| Mordaunt's Cale, iv. 435 


238. iii. 20. iv. | - 


| Monk V, W Ilford, 


Money & al. . Leech or Leych, Vol. 


Moneypenny v. Brown, v. 538 
Monings v. Warley, iv. 95 
Monk v. Clayton, üi. 562 

| Monkton v. Paſhly, v 


[ mm II 


T 


NA 
LV 


] Mollineux. See Molineux 
Molyn. See Molin 


221, 327 


198 
Montague See Mouptague 
Montal v. Wolington, it. 157 
Montjoy. See Mountjoy 


429, 430 


| Moody v. Garnon, 1. 397 


Moor s Caſe, iv. 646 

v. Brown, v. 197 

. Clipſam, iv. 386 
Foſter, iv. 490 
Godirey, 111, 486 
Green, ili. 764 
Huſſey, ili. 425, iv. 652 
Moore, i. 460 
Onſlow, iii. 211 
: Parker, 1. 61 
Reynolds, iii. 760 
Sluce, 11, 591 
Vanlute, iii. 605 
See Moor 


——— v. Bridges, iv. 406 
L. Thorol, ii. 151 
VD. Walden, w. 20 


: Mordington's Caſe, iv. 235 
More, 
e v. 104 


See Moor 


v. Cloebury & al.”, iv 52 
. Hopkins, fi. 444. v. 233 
Viorgan's Caſe, v. 418 

| Green, v. 432 

Sock, li. 437 
Vaug Zhan, Iv. 
Williams, ir. 
Wye, m. 237 


— — 


——2———— 


107 
485, 503 


— 


— 


5 88 5 


{ Morley v. Morley, v. 400 


Morrice, See Morris 


55 Morris's Caſe, v. 451 


. Aytrobus, iii. 350, 362 
&. Chapman, i. 176 
— v. Fletcher, it. 219 

. Gelder, iv. 391 
- vo. Golder, ii. 8 
v. Iſham, ii. 535 
„Lea, iii. 555 
Prince. v. 370 
v. We os, iii. 582 


Az, ir. 290 
Mortriſon 


c 


88 


r r 


| Mott v. Hales, ili. 368 


Morriſon Y, Cade, Val. 506, 510 
Morſe v. Sluce, 1. 345. iii. 561 
b. I backer, iv. 512 
Morſton v. Parrie, iv. 672 
Morton. See Moreton 
Moſedel's Caſe, ii. 238 

Moſeley v. Foſſet, iii. 181 
—— v. Warburton, ii. 361 
Moſs v. Hardy, v. 30 

Motam v. Motam, iv. 520 
Motley v. Sleney, iv. 512 


„ Williams, iv. 593 ; 


Motteram v. Jolly, ii. 184. 665 


Motteux v. London Aſſutance, iti. 601 
Moulton v. Clapham, iv. 499 
Mounſon v. Litter, iii. 720, iv. 174 
— ©. Weſt. v. 290 
Mountague's Caſe, iii. 405 

—— v. Jefferies, v. 527 
— v. Sandwich, iii. 511 


Mountford w. Sidley, v. 94, 109 


Mountjoy's Caſe, i. 447. iii. 349, 358, 


363 „ 
©, Terdure, ii. 659 
Moyle v. Ewer, v. 68, 104. 
— ©, Moyle, v. 458, 460, 461 
Moyſe v. Giles, iii. 200 
Moyſer v. Gray, iv. 376 
Mulcarry v. Eyres, ii. 10 
Mullack, qui tam, v. Speering, iv. 22 
Mullineux. See Mollineux _ 
Mulſo v. Shere, iv. 410 
Murray's Caſe, i. 226 

ä D. Derby, Earl of, 1. 529 
—— — &. Eyton, ii. $51, iv. 639 

| D. Wyſe, ii. 55 
Murrell v. Cox, v. 402 | 
Muſgrave Bovey, iv. 490, 522 
D. Neviſon, v. 243 
. Parry, ii. 71. in. 468 

— v. Robinſon, iii 712 

Muftard v. Hornden, ii. $10 
Muſton v. Vateman, v. 317 
Mutton's Caſe, ii. 493. iii. 203 


Mynn. See Minn 


| 1 


AMINK z. Farwell, v. 2421 
| Nandike v. Wilkes, v. 399 
Napper v. Jaſper, iv. 59 | 
Nath v. Aſhton, i. 414, 542 
Naſie's Cafe, v. 417 


Neale, d. Reeve, i. 431. ii. 185. iti. 708 


| 


I 
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| 


Neale v. Sheffield, Vol. iv. $7, 283 


Needham's Caſe, ii. 379. v. 334 


Needler v. Deeble, iii. 646, 659 
v. Wincheſter, Biſhop, iv. 212 


Neele. See Neale 


Nelſon v. Oldfield, v. 529 
V. Smith, iv. 504, 513 
V. Woodward, v. 94 


Nelthorpe v. Anderſon, i. 307 


v. Farrington, v. 260 


{ Nettervil, Lord's Caſe, iii. 129 


Netileville's Caſe, iii. 480 


_ | Nevis Cafe, i. 120, 579. ii. 656, ili. 


143. -- 
—— ©. Hammerton, i. 393 
—— v. Nevil, iii. 468, 486 
—— v. Sanders, v. 381 
—— v. Soper, iv. 96 


5 | Neviſon v. Whitley, 9 7 Ve 421 


Newberry, Weaver of's Caſe, i. 338 
Newcaſtle, Earl of, v. Suffolk, Eatl of, 
| | v. 380 | 

Newcomb's Caſe, iii. 383 

b. Barham, iii. 634 

v. Harvey, ii. 15 
Newcomen's Cafe, ui. 389 
v. Barkham, ii. 86. iy. 303, 


05. v. 399 


| Newdigate's Caſe, ii. 283. v. 477, 482 


Newf v. Chamberlain, v. 73 


| Newman v. Moor, iv. 381 


— 27. Ringerby, iv. 522 

v. Smith, v. 197, 217 

———- v. Strafford, Inhabitants, ili. 73 

— and Stone's Cale, ii. 584 
— . Zachary, i. 29 

Newport's Caſe, ii. 308 

. Godfrey, ii. 434 


| New River Company v. Graves, iv. 


6880 
Newſon S. Waters, v. 32 
Newt v. Chamberlain, v. 53 
Newton v. Rowland, iv. 223 
D. Shaftoe, 11. 33 
| v. Trigg, i. 249 

| D. Weeks, iv. 107 
Newys v. Lark, iv. 656 
Nichol. See Nicholls 


, 


|| Nicholas's Caſe, iii. 807 


| D. Elliot, v. 71 h 
Nicholl's Cafe, iv. 58, 128. v. 294 
| . leames, iv. 63 
— v. Newman, iv. 377 


| ——, Rainbred, iv. 16 


— . Webb, iv. 492 


Nicholl 


NVucdigate. 


34 
Nichols v. Wilder, Vol. iv. 575 
Nicholſon v. Croft, iii. 601 

Nickſon v. Brohan, iii. 56 
Nightingale v. Bridges, v. 298 
Noble v. Lancaſter, v. 204 
Noel v. Nelſon, ii. 359 


| v. Wells, ii. 398 

Nokes Caſe, v. 436, 453 

— vt. James, i. 530 
— L. Stokes, 1 iv. 290 

— v. Watts, iii. 813 

Nokes. See Noke EEE” 

Norden v. Fox, iv. 19 

bv. Levit, 1 li. 4 l 

Norfolk's Caſe, i. 157. ii. 71, 77. 258, 

581, v. 123 

——— ©. Johnſon, v. 311 

. Newcaſtle, Duke of, 1 i. 639 

— v. Beaumont, v. 245 

— ©. Symons, iv. 496 

Norrice v. Norrice, iii. 20: - - | 

Norris a. Gawtry, Hundred of, iii. 73 

—— v. Staples, 1. 338 

— uv. 0 e Marquis of, TH 


553 
North v. Compton, ii. 35 
. Fines, ili. 755 
D. Hoyle, iv. 31 


Northampton, Earl of's, Caſe, iv. 406. | 


501 

— — Mayor of, v. Ward, v. 
179 

31 Underhill, i. 542 

| Northumberland, Counteſs of” $ Caſe, i lit. 

203 -- 

— Farb of's Caſe, i ii. 69, 158 

— v, Burt, iv. 493 | 

Norton v. Sims, iv. 438 


Norwich# Biſhop's Caſe, iv. 657 | 
—— v. Prickett, iv. 406 


3 and Commonalty ot, v. 
John, ii. 389 

— . Johnſon, v. 470 
Nourſe & al.“ v. Yarmouth, v. 357 
Nowell w. Sands, v. 215 

Noys v. Mordant, iii. 642 

See Newdigate : 
Nurſe vz. . 1, 462 


_ 


— 


A 
ATES v. Robinſon, 11. 347 


Obrian vs. Frazier, iv. . 


. Ram, 1. 293. iv. 420 
Occallian's Caſe, v. 137 
Octavian Lombard s Caſe, ii. 541 


A TABLE or THE NAMES OF THE CASES 


Oddye v. Preſton, Vol. i. 165 
Odiarne v. Whitehead, ii. 96 


Odiham v. Smith, iii. 52. v. 214 


| Ody S. Yeates, ii. 212 


Offle v. Whitehall, v. 98 
Offley's Caſe, ii. 390 


J—— . Belt, ii. 404 | 
|—— . Ward. iii. 609. iv. 279 
Oglethorpe v. Hyde, iv. 134 

| Ognell's Cafe, ji. 107, 232. iii. 775. 


iv. 364 


1 **. Arlington, i i. 534 


Okey v. Sell, iv. 641 


. Viccars, ii. 178 


Oldfeld e. Whitherley Hundred, i 


| 3 
| Oldham ©. Pickering, ii. 278 


Oldis v. Donmill, iv. 252 


Oles vb. Thornhill, I. 419. ii, 709 


| 


Olivant v. Perineu, v. 33 


| Olive v. Vere. ii. 223 


Oliver v. Collins, ii. 657 
— b. Thomas, iii. 510 
Olliet v. Beſey, v. 170 


| Omelaughland v. Hood, iii. 445 


Omulcunrie v. Ayres, ii, 230 


Ongnell. See Ognell 


Onſlow's Caſe, i. 579. iv. 229 


D. South, iii. 478 
| Opey v. Addiſon, i. 627. iii. 59 
— v. Thomaſius, iii. 314, 417 
Orby v. Mohun, iii. 411 


[Orde v. Hemming, iii. 655 


| Odeway v. Godfrey, ii. 433 

| Orme ov. Smith, iii. 471 

Ormond's Caſe, iv. 176, 195. v. 348 
Y. Bierley, iv. 37 
Orton v. Fuller, iv. 501, 514 


I Oſborne's Caſe, ii. 683. iii. 408, 693. 


a 
. Bradſhaw, v. 432 


v. Brookhouſe, v. 170 


—— v. Jay, ii. 309 


v. Rider, iii. 341 : 


j===* Rogton, 1. 137 


D. Steward, iii. 52 


1 Villiers, ii. 426 
| Offory, Biſhop's Caſe, iii. 367. iv. 95 
Oſſulſton, Lord, D. Yarmouth, Lord, 


iii. 6 


| 35 
Oſwald, Inhabitants of, v. Waking, 


Inhabitants of. iv. 669 


Otway s Caſe, ii. 545 


Owen's Caſe, v. 119, 486 | 
—— v. Aprice, i. 18. iii. 350 


|—— *. Bulkley, iv. 47 
— v. Mor gan, li. 5 46 


Owen 


78. 


i, 


t 85 
en v. Reynolds, Vol. iv. 125 

Oven +: Thomas, bi 361 

Oxenham & Ux.' P. Gayre, ili. 573 


Oxford v. Rivet, iv. 56 
Z Biſhop of's Caſe, i ili. 353, 355» 


394 
— OO of's Caſe, i i. 504. iv. 


8 Caſe, v. 328 

— Corporation's Cafe, iii. 539 

Lord's Caſe, v. 491 

— —- Univerſity, Chancellor 
Caſe, v. 332 

Oxwick & al.“ v, Plummer & al.“, iii. 


644 


ofs 


3 


ACKER's Caſe, | 0-108 >: 

Packington v. Packington, v. 491 
Packman's Caſe, ii 412 | 
v. Cole, ii. 80, 87 
Page's Caſe, i. 81. it. 308. v. 423 
— v. Barnes, v. 429 
Pagett's Caſe, v. 363, 364, 365, 469 
— — v. Voſcius, ji. 64 
Paggot. See Piggot 
Pain's Caſe, i. 662, 666 
—— v. Nichols, v. 104 
Palache's Caſe, i. 86 
Palfrernan Y. Grobie, ii. 50 
Palmer's Caſe, 1. 391, 621. ii. 169, 184, 

665. ili. 428. iv. 457. v. 261. 


= — ©, Danby, ii. 684. iii. 639 


Fleſhees, iv. 77 
Humphry, ii. 350 

Jones, v. 400 
Stannage, iv. 109 
v. Stavely, iv. 96 
v. Thorpe, iv. 5 20 

Pamer v. Stabick, iv. 391 

Pancras, Inhabitants, *. Rumbald, In- 
| habitants, iv. 668, 669 
Panton v. Iſham, iii. 434 
Pape. See Pope. 

Papillion v. Voyce, 11. 62 
Paramour v. During, iv. 108 
— — . Verrald, i. 674. iv. 
Paris . Salkeld, iv. 63, 144 
Parker's Caſe, i. 601 = 
——— ov. Amys, iv. 116 
—— 2. Brown, i. 172 
——— v. Budon, v. 210 
—— — v, Edith, ii. 153 
\——— v. Godin, v. 208 


— — st. 
— — . 
V. 
V. 


73 


| 


- 


1 
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Pearce. 


35 
Parker v. Harris, Vol. ii. 228. iv. 335 
v. Kett, i. 740 

— v. Lamb, v. 524 

Large, iv. 490 

Laurence, iv. 282 
Moore, iii. 39. iv. 456 
Plummer, iii. 410 

b Rennady, 1. 693 
Taylor, iv. 57 

Thacker, ii. 58 

Thornton, v. 245 
Parkburlt v. Foſter, iii. 180. iv. 577 
Parkins v. Titus, i. 480 

Parrey's Caſe, ii. 512 

Parrot's Caſe, ii. 538 

——— &, Bridges, v. 180 
FIRES Paris, v. 226 

v. Woodward, iii. 692 


— —p— 
— — 
— — 
— — 
— — 


sed: 


— 


| Portions v. Bailey, v. 322 


v. Wheedon, iii 28 
| Parfons = *. . v. 534 
| . Gill, 1. 106 


— 


— . „Lese, v. 521 
——— v. Perus, ii. 485 


— ©, Priddock, iii. 701 


[En . Baſeden, ii. 386 


Partridge . Naylor, iv. 653 
——— ©. Straunge, iv. 657 
Paternoſter v. Graham, v. 329 


Paterſon S. Tafſh, i lit. 589 


Patrick's Caſe, ili. 533 


— . Balls, i. 508 ii. 165 


——— oy. Johnſon, v. 208 
Pa attridge. See Partridge 
Paul v. Shaw, iv. 535 
St. Dean of, v. Capel, iv. 682 
Pauſeley V. Blackman, it. 423 
 Pawcey v. Bowen, iii. 418 
Pawlet's Caſe, iii. 471 

v. Attorney Gereral, v. 360, 
4 + 
- v. Dogget, ili. 481 
— v. Heathfield, v. 24 


Pawncefoot v. Blunt, iii. 7566 


Pay wv. Dearſly, v. 5 
Payn v. Worth, v. 329 


Peachey v. Bowes, iv. 684 


Peacock S. Bell, i. 563. iv. 32 
v. Beſt, 1. 633 

D. Harris, ii. 466 

v. Peacock, iv. 78 

©. Spooner, ii. 79 
— v. Steer, i. 5 18 

See Pierce 


Peard v. Johns, iv. 492, 503 


— p — — 


le 


Pear 
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Pearle v. Bridges, Vol. v. 206 

— © Edwards, i. 174 

Pearſon wv. Garret, iii. 607 

Peaſe v. Parſons, i. 6 

Peat's Cafe, 1 iii. 535 

v. Nugley, v. 505 

Peck's Caſe, iv. 494 

—— v. Channel, ii. 547 

&. Creſſet, iii 10 

Peckham's Cale, ü. 411 

Feele v. Caple, iv. 472 

—— v. Carliſle, iv. 471 

Peers v. Whale, 1 IV. 121 

Peeiers v. Opie, iv. 15 

Pelham's Cafe, 11. $47 

——— ov. Fletcher, iii. 799 

. Hemming, | 105 

Pell v. Brown, ii. 72, 552. v. 371, 
372 

—— v. Jellow, iv. 502 

Pelly v. Royal Exchange my ili. 
601 

Pemberton v. Shelton, v. 105, 302 

. Sparrow, v. 102 

Pemble Sterne, ii. 167.11. 356 

Pembroke's Caſe, ii. 208. iv. 418. v. 

| 467 

Pendlebuty v. Elmott, iv. 86 

Pendleton v. Grant, ii. 310 

Pengelly v. Forteſcue, ii. 62 

Penhalloe's Caſe, ii. 317 

Pennant's Caſe, iv. 357. v. 337 

Penny v. Hooper, v. 100 

Penton v. Brown, iv. 455. v. 182 

Pepis's Caſe, v. 299 

v. Love, i. 203 

Peplow v. Rowley, iv. 140 

Pepper & Ux. v. Winyeve, v. 532 

Pepplewell's Caſe, „„ 

Pepys. See Pepis | 

Percie v. Davies, iii. 466 

Perkins v. Lamb, ii. 150 ; 

v. Micclethwaite, v. 512 

—— — v. Proctor, i. 251 

——— v. Smich, v. 257, 267 

D. Woolaſton, iv. 681 

Perne v Manners, v. 330 

-—— &. Olafield, v. 66 

Pertot's Caſe, i 254, 267 

——— . Markworth, v. 85 

Perrow's Cale, iv. 694 

Perry v. Allen, iii. 458 

— . Perry, i m. 473 

Pete v. Pemberton iv. 329 

Peter v. Ruſſel, ii. 598. ii. 646 

—— . Stafford, V. 224 | 


Peterborough, Earl of, v. Morden, 
e Vol. iv. 407 

Pether v. Shelton, v. 19 
Pethouſe v. Crane, iv. 301 
I Petit w. Benſon, lt. 612 
— ve Smith, i. 619. it. 423 
Petler v. Valeman, iv. 255 
Petoe's Caſe, ii. 177 
Pett v. Pett, ii. 429 
Pettifer's Caſe ii. 229 | 
Pexhall's Caſe, i. 316, 539. ili. 13. 
Peytoe's Caſe, i. 133 
Peyton's Caſe iii. 14. v. 17, 204 
| v. Ayliffe, iii. 778 
Phzſant's Caſe, ii. 141. iti, 225 
Phelpe v. Winſcomb, iii. 739 
— D. Barker, v. 23 | 
. Biron, v. 169, 186, 202, 


oy | oo Tomo 


|| 


——— ©, Bury, iii 533 

— Fowler, v. 241 

——— v. Kettle, v. 105 

| D. Kingſton, iv. 484 
——— v. Phillips, iii. 198 

v. Scullard, v. 254 

2 . Simes, v. 82 

— v. Wood, iv. 122 
Phiney v. Wood, ii. 430 

I Phipps v. Angleſea, v. 513 
— v. Jackion, iv. 224 

Phorbes's Caſe, 11. 190 

- ee College of's Caſe, 1 ” 637 


CE Goon: „ vol bat Ya Wo et tent bs. | 


v. ; Salmon, 1, 502 
2 See Pybus 
5 Pickering D. Gunning, iii. 133 
| Pickerſgill v. Palmer, v. 242 
Pidgeon v. Harriſon, iv. 267 
Pie v. Cooper, v. 321 _ 
Pierce v. Chamberlain, ii. 590 
v. Hooper, iv. 650 
— v. Saunders, v. 27 
Piers v. Hoe, ii. 497 
— v. How, ii. 279 
—— v. Turner, 1, 441 
&v. Winn, iv. 325 
Piffin v. Fenton, iii. 275 
Piggot v. Garniſh, ii. 683. Itt. 109 
| —— . Falmer, ii. 96 
| —— ow. Penrice, ji. 82 
— . Piggot, iv. 57. v. 293 
Pilfrid's Cale, ii. 223 
Lo a hog iii. 560, 743- v. 8, 


— Haſtings, 1. 235 
— v. Peach, i. 82 


2 
wat 
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kiagton v. Stanhope, Vol. i. 86 
ry and Roſe, v. Van Mierop and 
wy 88 i. 170, iii. 585 
pilſworth v. Pyett, ii. 496 
pinchin v. Harris, ii. 419 
Pinchon's Caſe, v. 430 
Pine's Caſe, v. 119, 145 
—— v. Leiceſter, Counteſs, i. 34 
Pinfold v. Northey, in, 778 | 
Pinkney's Caſe, v. 105, 272 | 
Eaſt Hundred, Inhabitants 
of, ili. 69 „ 
——— v. Hall, iii. 590, 611 
Pipe v. Agar, iv. 140 
Pitcher v. Tovey, 1, 536 
pitfield v. Morey, v. 16 
Pitman v. Maddox, 11. 307 
Pitt, See Pitts | 
Pitton v. Walter, ii. 306 
Pitt's Caſe, iv. 233, 235 
Gaince, i. 46. iii. 591 
—-- v. Polehampton, iv. 640 
— v. Staple, 11. 592 
Platt's Caſe, iii. 293 
— . Hill, iv. 658, 659 
—— v. London, Sheriff, iv. 649, 652 
— v. Sprigg, v. 396 
Player v. Branox, i. 340 
— v. Jenkins, 1, 340 | 
— v. Roberts, v. 257, 261 
—— v. Vere, i. 349 
— v. Warne, ii. 9 | | 
Playter's Caſe, iv. 25. v. 195, 272 
Pleazance v. Higham, iii. 422 
Pledgard v. Lake, ii. 549. iv. 328 
Pliſſe v. Smith, iv. 519 
Plomer v. Hockhead, v. 335 
Plott v. Sleep, iii. 455 
Plume v Beale, v. 539 
Plummer v. Bentham, i. 680, 682 
Plunkett v. Holmes, iv. 315 
Plymouth, Corporation of, v. Collins, i. 
I. - e 
Pocock v. Lee, iii. 641 
——— v. Naſh, iv. 490 
Podger's Caſe, it. 534 
Poe v. Mounford, iv. 491 
Poine's Caſe, iii. 174 
Pointer v. Pointer, i. 169 
Pole v. Gardiner, v. 84 
Pollard v. Caſey, v. 195 
—— ©, Downes, v. 403 - 
—— v. Greenville, iii. 418 
— v. Lutterall, ii. 5 36 
—— v. Scoly, v. 408 


Pollen v. Huſband, v. 529 


—_— 7), 


— aen—_ V. 
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Pomfret v. Ricroft. Vol. i. 531 


Pond v. King, iii. 601 
Pooll's Caſe, 411 


| —— v. Longville, i. 106 ii. 109 


—— vs. Neel, ii. 17. iv. 653 
Poor v. Seymour, v. 56 

Pope w. Brett, i. 143 

. Onſlow, in. 653 

v. Roſs, ii. 337 

&. Saint Ledger, ii. 623 

D. Skinner, iii. 343, v. 304 
Popham v. Bamfield, 1. 407. ü. 60 
Pordage v. Cole, i. 5 28 

Porte v. Cook, iv. 494 

Porter's Caſe, ii. 130 

v. Bathurſt, v. 89 


| —— vt. Grey, 1. 523 


D. Rocheſter, i. 616 
Portington's Caſe, i. 403. v. 223 
. Rogers, iv. 637 


Portland, Counteſs of, v. Prodgers, ii, 


| 49 
Pory v. Wright, v. 68 
Potkin's Caſe, v. 417 
Port's Cafe, iv. 505 
Potter's Caſe, ii. 23 


| —— v. Loveday, iv. 504 
—— v.-North, i. 389 


Povey's Caſe, iv. 228 

Poulter's Caſe, iii. 167. iv. 635, 652 
| v. Cornwall, i. 20 
Powell v. Beresford, v. 497, 506 
—— v. Hine and Adams, v. 328 
— ©, Jones, Iv. 492 

—— v. Plunkett, iv. 56 17 

v. Price, iii. 638 


. Powis v. Dorſet, Marquis of, v. 489 


v. Kirtman, 11, 221 


_ | Powlev. Godfrey, i. 58 


—— v. Veere, iv. 314 
Powlter. . See Poulter 


Pratt v. Colt, v. 349 


—— v. Phanner, iv. 109 
— v. Salt, iv. 223 


| —— ». Stock, v. 336 


—— v. Taylor, v. 329 
Prekington's Cale, iv. 503 


Prenſon v. Sone, 11. 99 


Preſton's Caſe, ii. 313. v. 151 
— v. Holmes, ii. 79 


Prettyman v. Lawrence, v. 214 


Price's Caſe, ii. 297. iv. 218 
v. Chewton, Hundred of, v. 229 
— ©. Coa, iii. 711 | 
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— 99. 


Sheers v. Britton, i. 546 
| Shetheld's Caſe, v. 342 


v. Buckingham, Ducheſs, v. 
51 

——— v. Caltleton, Lord, iii. 700 

—— v, Ratcliffe, iv. 639, 643. v. 

342, 404 

V. Scotford, 1. 180 


——— v. Wildman, iii. 510 
Shelly's Caſe, ii. 58, 86. iv. 301, 308. v. 


345, 346, 381 
Shepherd v. Adams, i. 474 


. v». Goſnold, iv. 5 39, 653 
—— vi. Greg, ii. 489 
 ——— and Bayley v. Orchard, ii 217 


——— v. I wanhe, iii. 368 
Sher and Pled v. Stratton, v. 363 
Shergold v. Halloway, iii. 558 
Sherington v. Fleetwood, v. 55, 79 


| Sheriand v. Heaton, v. 193 


Sherrard v. Smith, iv. 106, 392 
Sherry v. Richardſon, i. 147 
Sherwin v. Bowes, iv. 674 

— v. Cartwright, iii. 509 
——— &. Charges, v. 233 
Shipley's Caſe, ii. 437. lit. 33. iv. 69 


Shires v. Glaſcock, v. 505 
Shirley v. Underhill, ii. 201 
f ———v. Wright, it. 234, 349. iv. 452 
Shopland v. Ridler, ii. 682. iii. 497 


Shortridge, v. Lamplugh, v. 356 
Shotter v. Friend, i. 618. iii. 489. v. 99 
Shrewtbury, Earl's Cafe, iv. 214 


Shutford v. Burroughs, iii. 511 


| Shut:leworth v. Barber, iii. 23. iv. 322 


— - Garret, i. 165. ii 440 
Shyfield v. Barnfield, v. 431 

Sibley w. Rawlins, iv. 28 2 

Sidenham . Mann, v. 298, 309 
Sidnam v. Mayo iv. 500, 501 


Sidner v. Calvert, iii. 368 
| Sidney's Caſe, ii. 313, 518 


Simmonds. See Simonds 

Simonds v. Bingoe, iv. 664 

rx. Cudmore, iii. 213,324, 320 
——— v. Darknol, w. 18 


| ——— . Parminfter, iii. 250 


— — . Simons, v. 188 
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Simonds 
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Smith v. Cave, Vol. iv. 683 


| Simonds v. Smyth, Vol. i. 546. iv. 18 
| D. Sweet, iv. 697 x 
Salon D. Bithwood, 1. 676 
| D. Jacklon, iii. 149 
—— v. Southern, i. 477 
— v. Turner, v. 352 
Sims's Caſe, iii. 209. iv. 687 
| V. Barnett, 5.70. 
V. Sims, ii. 412 
Singleton v. Bawtree, iv. 70 
Sippora v. Baſſet, v. 163, 194, 216 
Skeat v. Oxenbridge, i ii. 264. v. 385, 
| 480 | 
Skern's Caſe, i. 536. ii. 657 
Skidneſs v. Hodſon, v. 257 
Skipwith v. Green, iv. 19 
Skirne v. Bond, i. 404. iv. 325 
Slackman wv. Weſt, iv. 112 „ 
Slade's Caſe, 11. 13, 20. iii. 757. v. 132, 
439 
—— v. Drake, v. 92, 106 
| D. "Thompſon, i. 434 
Slader v. Smallbrook, iv. 258 
Slaning's Caſe, i. 397 : 
Slany v. Vawtrey, ii. 508 
Slater ©. Franks, iv. 497 
. Slater, iii. 9 
Slawney's Caſe, iv. 643 
Sliford v. Goodrick, v. 199 
Slingſby's Cafe, 1. 532 
Slipper v. Maſon, ii. 235. iv. 451 
Sloan's Caſe, 1v. 216 
Slocomb's Caſe, iv. 515 
| - v. Hawkins, ii. 417 
Siy v. Finch, 11. 367 | 
Smal's Caſe, iii. 345 _ 
| - ©. Brackley, ii. 600 
Smalcomb v. Buckingham, il. 356. iv. 
460 
Small. See Smal 
Smartle v. Penhallow, i. 469. 111, 49 
Smink o. Barker, v. 427 
Smith's Caſe, i. 509. iti. 535 
| v. Abell, ii. 281 
v. Aiery, iv. 9 
v. Andrews, iv. 492 
v. Angel, iii. 31 
. Aſh, wm. 751 
9. Batterton, i. 513 
D. Belay, iv. 314 
v. Boheme, iii. 607 | 
v. Bole, it. 487, iii. 393 
D. Bowen, i. 173. iii. 41 
D. Bowles, iv. 674 
. Bradley, iv. 243 
D. Butterfield, v. 207 
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v. Coteſhill, iii. 730 
v. Faverell, i. 392. iv. 87 
Flint, iv. 488 
Foaves, v. 285, 311 
Frampton, v. 246 
Gatewood, iv. 279 
Gould, v. 174, 263 
. Hale, iv. 230 
Harman, iv. 647 
. Havens, iii. 410 
Holf, v. 236 


Johnſon, v. 27 
Kemp, v. 181 

. Key, v. 7 
Lidcote, v. 237 
Loader, ii. 601 
Norfolk, ii. 389 
Odyham, ii. 221 
Oxenden, iii. 588 
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Page, v. 246 
Parks, iv. 594 
Pierce, iii. 450 
Read, iii. 799 
Reynolds, v 193 
Riſley & al., v. 363 
Rookes, iv. 494 

L. Shelborn, iv. 469 

. Sherborn, iv. 185 

- diane, v.55: 
Smallwood, iv. 122 
Smith, i. 171 
Smoult, iii. 641 
Stapleton, i. 530 
Tonſtall, i. 56. ii. 596 
Tracey, ii. 429 
Trinder, iii. 310, 351 
Turner, iv. 502 
Villars, iv. 235 


Warren, v. 336 


eee oops. 


Whiſtler, iii. 679 
. Williams, i iv. 614 
D. Wiſdom, iv. 500 
v. Wyatt, v. 69, 71 
V. Yeomans, iv. 65 


Smithſon” 8 Caſe, i iv. 169, n 
Snagg v. Fox, iii. 50 | 
| —— . Gee, iv. 5090 


v. Gray, iv. 491 


—— D. Boſvile, 11, 371 


v. Mens, iv. 138 


Huggins, ut. 26. v. 247 


Packhurſt & al.“, iv. 309 


Ward, iv. bia 3 
Wheeler, v. 379, 386, 403 
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Sell v. Dee, Vol. iii. 478 
—— v. Timbrel, v. 253 
— v. Webling, iv. 501 
Snow v. Cutler, ii. 73. iii. 124 
— v. Wiſeman, iv. 70 
Soby v. Molins, v. 59 
Solomon v. Aynell, iii. 813 
Some v. Barwiſh, iii. 217 
Somers v. Houſe, i iv. 506 
Soprani v. Skurro, iv. 23 
South v. Alleme, v. 381 


| Southcote's Caſe, 1, 241, 244, 245. v. 


165, 262 
v. Southcote, v. 105 
v. Stowell, v. 367 


Southern Y. How, 1. 47. ili. 560, 588 | 


Southwell Y. Allom, iii. 180 
——— v. Wade, ii. 657, 665, 671 
5 Caſe, ii 57 

v. Shalmer, v. 396 
v. Spalding, ii. 73 
8 v. Pye, iv. 508 
Spark O. Purnall, ii. 642 
— v. Spark, ii. 22 
— v. Stafford, i. 625 
Sparks v. Crofts, the 385 
— v. Spicer, v. 240 
— v. Wood, iv. 53 
Sparrie's Caſe, v. 201 
Sparrow v. Carruthers, iii. 601 
—— v. Hardcaſtle, v. 523 
ov, Matterſock, 1. 350 
v. Reynolds, iii. 730 
— . Shaw, ii. 54 
. Weigh i, 60 
Sparry's Caſe, iv. 48 
Speake v. Speake, iii. 229 


Speed v. Parry, iv. 501, 508 


Spencer's Caſe, i. 534. iii. 183. v. 436, | 
— v. Durant, i. 533 
Spink v. Tenant, i. 60 


Fpittle v. Davis, 404, iv. 325 


Spooner v. Milward, „ 322 
Spratt v. Frederick, iv. 682 
Sprigg v. Neale, iv. 8g. v. 203 
Spting w. Ceſar, i. 405. Iv. 323 
Sprye . Mill, ii. 20 
Squibb v. Hole, H. 235. iv. 451 
Squire v. Archer, v. 28 

—— &, Johns, iv. 493 

—— v. Perſhall, v. 539. 
Stacy v. Clerk, ili. 321 
Stafford's Caſe, i. 224. ii. 516. 
». Macdonnough, ll. 170 
— v. Thinne, iv, 231 
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Stamp v. Hyde, iv. 507, 698 
— v. White, iv. 507, 509 
Standen wv. Oxford Univerſſiy, iv. 636, 


] ——— ». Squire, iv. 


Stephenſon v. Hayward, iii. G51 


| Standiſh v. Short, v. 522 
| Stanhope's Caſe, iv. 502 


Starr vv. Cuckow, ii. 224 


J 

Stafford v. Thompſon, Vol. v. 236 

Stainer v. Droitwitch, Burgeſſes of, ii. 
306 


Stainfield v. Bindon, 11. 135 


Staley“ s Caſe, v 156 


_ | Stamford's Caſe, 1. 323. iv. 428 


— v. Needham, i ii. 213, 350 
Stamina g. Brown, iii. 601 


645. v. 331, 332 


L. Blith, iv. 484, 488, 497 
v. Smith, ii. 623 
Ss Boſwell, iv. 492 
Stannian v. Davis, i. 564. iii. 185. 


iv. 


3 
Stanton a Smith, 1v. 493, 515 
Stanynought v. Couſins, V. 215 
Stanyon. See Stannian | 
Stapleton v. Cheele, iii. 478 
Starchy's Caſe, iv. 89, 512 
Starkey d. Barton and Gore, iv, 261 
v. Cheeſeman, ili. 606 
v. Starkey, v. 400 
v. Wilkes, iv. 138 


v. Elliot, v. 91 
— — v. Wade, v. 246 
Startup v. Dodderidge, v. 84 


Stationers Company v. Seymour, iv. 


— 209 


— v. Wright, iv. — 


| Steadman v. Palling, i. 666 


L. Bates, i. 444 
v. Page; i. A4 
Stebbs v. Goodlake, v. 72 
Stedman. See Steadman 
Steede v. Berrier, v 522 
Steel w. Spight, ji. - | 
Stephens v. Bittridge, ii. 90 
v. Brittridge, iv. 301. v. 364 
D. Elliot, iii. 400 

. Hanham, 1. 157. ii. 333, 
635 
b. Snow, iv. 287 
24. 


v. Snow, iii. 601 
Stephenton v. Gardiner, v. 539 
Stepney w. Loyd, ii. 156. v. 403 


Sterling's Caſe, ii. 315 


Steventon v. Gardiner & al., v. 501 


Steward v. . iv. 502 
Mickleborne 
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Stickleborne v. Hitchman, Vol. v. 403 
Stile. See Stiles : 

Stiles's Caſe, iii, 336. v. 61 

 ——v. Baxter, iv. 117, 513 


— . Herring, ill; 443 


Stilman v. Chanot, v. ioꝗ 
— Y, Cromer, v. 76 
Stirk v. Bates, i. 94 

Stock v. Fox, ii. 545 | 
Stockman v. Hampton, i iv. 111 
Stockwith w. North, iv. 436 
Stodden v. Harvey, v. 188 
Stokeld v. Collingſon, i. 167 
Stokes v. Stokes, iv. 282, 290 
Stone v. Grantham, i ii. 608 
v. Gratham, i. 323 
—— v. Knight, v. 336 

—— ». Lingwood, v. 270 
— v. March, 11, 149 


—— Y. Newman, 1i. 580 


Stonehouſe and Ux. „V. e v. 504. 
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Stoner v. Gibbons, iv. 143 
Stook's Cafe, ili. TI4--.-. 
Stoteſpury v. Smith, ii. 454 
Stoughton v. Day, i. 232. iv. 439 
Stoutfield's Caſe, v. 52 | 
Stowell &. Weeks, ii. 130 | 
v. Zouch, ii. 532. iv. 645 
Strachy's Caſe, iv. 517 | 
Stradling v. Morgan, iv. 640, 641, 642, 
046, 648, 6565 
Strafford's Caſe, i. 4.36 
| D. Wentworth, iv. 352 
Strande o. Hoſkins, 1 iv. 246 
Strange v. Croker, iv. 650, 651 
Strangford v. Green, iv. 269 


Straphon wv. 'I homſon, v. 22 


Strata Marcella Abbot's Caſe, iv. 205. 55 


v. 221, 223, 224, 225 
Strick v. Hudfon, iii. 478 
Stringer 8. Phillips, ili. 95. 199 
Strode, See Stroud 
| Strong vo. Watts, i iv. 115 
Stroud's Caſe, iv. 191 
———— wv. Berager, v. 512 
ht, iv. 5 
v. Deniſon, i. 486 
. Holmes, iv. 490 
. Ruſſel, ji. 1 
v. Willis, iv. 108 


Stubbs v. Rightwiſe, ii. 389 
Stuckley. See Stukely 
Studholme v. Morriſon, iv 473 
Stukely v. Bulhead, iv. 489 


| Sucklin v. Green, iv. 


Sturgeon v. Painter. Vol. iii. 422 
| Sturton v. Chafhn, iv. 406 
Styles. See Stiles 
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Suckling v. Coney, V. 4 


| Sudal v. Witham, 1. 240 


Suego's Caſe, iv. 491 


| Sully v. Arundel, iv. 47 


Summer v. Partridge, 1, 661 


_ | Surry v. Alderton, iv. 396 
| Sury v. Brown, ii. 419. iv. 350 
4 Suſſex, Earl's Caſe, i. 408. iii. 704 
| Sutton's Caſe, iii. 302 | 


v. Moody, it. 613, 614 


| ———w. Rolf, ii. 135 iii. 189 
2 D. Stone, i. 459 | 


V. Sutton, v. 387 


|} ——— the Marſhal's Caſe, v. 401 
Swadling v. Piers, i. 508 


Swailes v. Bateman, v. 421 
Swain v. Carter, iv. 473 
Swall v. Leaver, v. 236 


Swallow's Caſe, iii. 13. iv. 216 


— v. Emberſon, ji. 396 


Swan v. Freeman, v. 21 


| Swanſdon's Cafe, iii. 577 


Swans, the Caſe of, 1. 676 


| Swayn v. Rogers, ii. 517 
Sweetapple v. Bindon, v. 399 


Swift w. Heath, ii. 95 
. Nott, ii. 222 
Swinfen v. Digby, v. et. 73 


_ | Swinſtead v. Lyddall, v. 171 
| Sydnam v. Capps, iii. 322 
Sylveſter's Caſe, 1. 84n 
I Symonds. 
* | 
Strangways . Newton, v. 570, 371. 5 


See Simonds 
See Sims 
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\ABOR ©. Greaves, iii. 642 


Talbor's Caſe; ii. 62. fi. 350 
v. Godbolt, iii. 563, 695 


| Talkern w. Wrige, iv. 23 


Tallant v. Jermin, iii. 624 


5 Talory v. jackſon, 11!, 509. v. 105 
Tanfield v. Rogers, iii. 363. iv. 343 


Tanner v. Hobbs, ii. 65 
Largett v. Grant, 1. 78 
Larlton v Wragg. V. 3 


Tarton v. Clayton, v. 102 


Taſhburn v. Havelock, v. 233 


I Taſkerw. Salter, iv. 59 | 
Taverner's Caſe, i. 338. ili. 751, iv. 462 


Taverner 


a mY JJC . CI. ot 1 1 * | | ' 1 1 H | | 1 1 k 1 1 © 4 1 1 1 1 (ike ASE. | = 


487 
nen Cale itt. 696 
Taylor's Caſe, 1 ii. 100, iii. 12 
| —— ©. Baker, ii. 356 
—— ©. Barebone, i. 518 
— v. Bell & al.“, v. 415 
—— v. Biddulph, it. 73 
—— v. Chamber, ii. 460 
— v. Fiſher, iv. 103 
— v. Fitzgerald, iii. 430 
oo V, Ha, . $00: - 
— v. Herbert, v. 420 
— v. Horde, ii. 160 
— d. How, iv. 512 
— v. James, v. 270 
— v, Jones, iv. 594 
—— v. Leigh, iii. 651 
—— v». Low, iii. 813 
— v. Page, i. 21 
— v. Perkins, iv. 488 
— v. Sayor, ii. 84 
— Q. Shaw, i. 481 
| —— v, Wells, Iv. 24 
— &, Wheeler, iii. 644 
—— v. Willes, v. 298 
Temple v. Killingworth, i. 62 
Templeman's Caſe, v. 186, 207, 523 
Tenacy v. Brown, ii. 19 
| Terry v. Brown, ii. 490 
—— v. Hooper, iv. 493 
Jeſmond v., Johnſon, v. 275 
Tey's Caſe, ii. 195, 538 
Thames v. Oſey, v. 24 
Theadle v. Miller, i. 387 
Theobald v. Long, iv. 114 
Thermolin v. Cole, v. 241 
Thetford, School's Caſe, i 1. 367 
Thomas w. Biſhop, 11. 503, 611 
——— v. Howell, i. 434 
——— v. Lloyd, iv. 225 
——— . Rudge, iii. 370 
——— ©, Sorrel, iv. 177 
— v. Thomas, iii. 467 
Thomee. See Thomas 
Thomkins. See Tompkins 
Thompſon's Caſe, i. 267. iii. 321 
v. Berry, i. 513 | 
v. Clerk, ii. 35 2. iv. 460 
Vs Harvey, i. 409. iii. 705 


315. v. 334 
. Noel, iv. 87 
— Simmons, v. 318 
—— v. Spencer, v. 300 
. Trafford, ill. 344 
Thomby v. Fleetwood, iii. 789 


| Tarerner v. Cromwell, Vol i. 457, 


v. Leach, iii. 88, 138, 457. iv. 
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Thorn. See Thorne 
Thorndike v. Allington, Vol. iv. 338 
| Thorne v. Coward, iii. 81 
v. Rolfe, 11. 132 
v. Shering, iv. 73 
Thornton v. Barnard, v. 273 
v. Jobſon, iv. 488, 489 
—— v. Wade, iv. 140 
"Thoroughgood's Caſe, ii. 483 
— v. Herbert, iii. 393 
— —— v. Johnſon, v. 309 
— v. Sewys, ii. 221 
Thorowgood. See Thoroughgood 
Thorpe v. Thompſon, ii. 81 
——- v. Thorpe, iv. 290 
— v. Wingfield, v. 486 
Threadneedle v. Lynam, iii. 364. ty 
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Threadway's Cafe, iii. 789 
Throgmorton v. Church, ii. 246 
— v. Tracey, i. 498 


| Thorpe vs. Thompſon, 11. 81 


Thurman v. Cooper, ii. 261 


| Thwaite & Ux.' v. Aſl.field, iv. 26 


Thynn v. Cholmley, iv. 363 
—— v. Cory, ii. 207 
e Thynn, 11. 544. v. 388 
Tickle v. Short, iii. 590 | 
Ticknell v. Snelling, iv. 494 


[Tie v. Atkins, it. 228 


Tilden v. Waller, v. 60 


_ | Tilley v. Richardſon, i. 213. Iv. 682 


Tilney v. Norris, i. 535. ii. 443 
Tilly v. Throckmorton, v. 401 
| Timmins w. Rawlinſon, iv. 365 


| Tintagel, Dy of's Cale, iii. 539, 


bY 540 
Tipling v. Pn. i. 503 
| Tipping v. Coflins, iv. 300 


—— v. Piggot, v. 395 


Tirringham's Caſe, v. 174 


Todd v. Haſtings, iv. 515 
Toddard v. Middleton, i. 547 


| Tomkins v. Barnet, i. 166. iii. 600, v. 


4.16 | 
—— ©, Hill, v. 244 
— <. Pinſent, iv. 346 
Tompkins. - See Tomkins 
Tonge v. Watts, iii. 601 
Tooker's Caſe, iv. 1 
Tooley's Caſe, v. 172 
Tooms v. Chandler, i. 529 
Topham v. Tallier, iv. 285 


| Toplady v. Sealey, v. 178 


Topliffe v. Waller, i. 91. v. 418 
1 Edwards, iii. 507 


Toſer 
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Toſer v. Davis, Vol. iv. 519 
Totterdell v. Glazby, i 1. 341 
Tovey v. Pitcher, i. 536. ii. 19 
L v. Young, v. 252 
Tourſon's Cafe, iii. 87 
Town, Richard's Caſe, i. 267 
_ Townley v. Sherborn, v. 401, 402 
Townſend's Cale, iii. 556 Es 
| — v. Duppa & al., v. 325 
v. Hughes, iv. 407. v. 249 
D. Lawton, v. 37 
v. Pearce, v. 526 
4. Roe, ii. 291 
— — T Wales, i; 200 
Trafford v. Aſhton. ii. 85 
| D. Betrige, ii. 69. iii. 469 
| v. Trafford, iv. 201 
Trattle . King, ii. 22 | 
Travel v. Carteret, iv. 214 
—— v. Danvers, v. 403 
Treaſurer, Lord, v. Barton, iii. 460 


Treby v. Powell, ii. 53 


Tredinwick v. Berryman, i. 674 
Tredway's Caſe, iii. 789 
Tregaine v. Fletcher, v 358 
Trechern v. Claybrook, 1, 418 
ITreport's Caſe, ii. 283 
Ttictham v. Ford, iv. 88 
Tretheway v. Ackland, iv. 120 
Treviban v. Lawrence, v. 314 
Trevil v. Ingram, iv. 290 
Trevilitan v. Pine, iv. $0, v. 212 
V. Secomb, 111. 764 
Trevis v. Scott, ii. 205 
Trippit v. Eyres, i. 138 | 
* Baltinglaſs, i. 402. ili. FTTH 
356 | 
4 Greeneway, i. 9 
'Froilop's Cale, v. 227 
Trot v. Spurling, ji. 345 
D. Vernon, ii. 65 
Trulack v. White, i. 391 
Truſcott wv. Carpenter, v. 170, 208, 211 
Truſſoe v. Yewer, iii. 421 
Jruſtant v. Brocklehurtt, iv. 33 
Trygarn v. Fletcher, iv. 100 
Tucker's Caſe, v. 146, 147, 154 
v. Goldburne, iv. 19 | 
. leffries, iii. 196 
Tuctloote S. Morriſon, i. 83 
Toſfnell v. Page, v. 508, 509 
urdervill v. Stawp, v. 241 
Turbill's Caſe, iv. 222 
Turrham v. Thorne, iv. 487 
Turner's Cafe, ii. 410 
v. Buck, v. 494 
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_ | Vandlore v. Tripp, i. 


| Vavaſor's Caſe, 


— *. Ogden, iv. 487 


| 3 . Brewin, v. 518 


CASES 
Turner v. Davis, Vol. i. 198. 11, 357 
D. Falgate, ii. 369 

v. Gwinn, iii. 635 

. Neal, 1. 625 


D. Palmer, 1. 97 
v. Stirling, i. 59 


Turton v. Reignolds, v. 181 
Turvil's Cale, i. 54 iv. 37 


——— . Tipper, ii. 606 


Tuthill v. Milton, 1 v. 493, 513 
"Cutler S. Alwin, iv. 491 
Futton v. Andrews, v. 248 


Twine's Caſe, i. 322. 11, 604. iii. 756, 
v. 118, 398 | 


Twiſſe v. Blunt, v. 66 
| Tye's Caſe, ii. 525 


Tyers v. Walton, v. 76 
Tyffyn v. Wingfield, A 13 
Tyly v. Morris, i. 345 
Tyron v. Carter, iii. 715 


Tyrrell's Caſe, v. 390 
Tyſon v. e 1. 467 


V, U, and W. 


ACARY « *. Farthing, v. 289, 


291, 292 
Valentine v. Penny, iv. 96 


Vandenaker v. Deſborough, 1. 261 


Vanderplanhen v. Griffith, iv. 658,659 
39 

Vanegrink v. Archer, v. * 266 

Vane's Cale, i. 325. iv. 690 

v. Bernard, v. 491 

Van Henbeck's Caſe, v. 412, 417 

Vaſhman v. Rowe, ii. 224 

Vaſper v. Edwards, v. 179 


v. 359 
Baile, v. 421 


8 . 


LVaughan's Caſe, v. 121, 123, 146, 147, 


r 
v. Ellis, iv. 495 
. Evans, iv. 250 


| ——— v. Lewis, v. 301 


. Lloyd, ii. 222 
D. Norris, i ir. 377 


| Vaught on v. Atwood, 1 i. 671 


Vaux's Caſe, iv. 148 
Odall v. Tindall, v. 71 

v. Udall, v. 476 
Veal v. Prior, fi. 464 
v. Warner, i. 151 
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Vermuden V. Heath & al., iii. | 
| ernon's 


) 6. 


95 


284, 646. v. 350, 3 

— v. Alſop, i. 412. iii. * 
— v, Goodrick, v. 196 
— v. Jones, v. 528 | | 
Vezey v. Harris & Ux., iv. 75 
Ughtred' s Caſe, 1. 551 =; 
Vicars v. Langham, ni. 265 
— v. Worth, iv. 486, 521 
Vicary v Farthing, v. 289, 292 
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Bacon's Abridgment. 


N, B. The Numerals denote the Volumes; and the Figures the Pages of 
each Volume. 


A. 
BATEMENT, val. i. Page 1 


into Land; i i. 

— of Writ, Pinan in I 

— See Nuſances (C) Pleas, 
iv. 35 

Abbot. See Alien, i. 84, Corporations, 
(A) Court of Parliament, (B) Pre- 

rogative, (D) iv. 173, Tithes (F) 

Abettor. See Approver, i. 129, Evi- 
dence. (A) ii. 288 

Abeyance. See Remainder and Nite 
ſion (D) 


Ability to purchaſe. See Deſcent (E) 


— to grant. See Grants (A) 

— to ſue and be ſued. See Actions 
| on the Caſe (A) (B) 

—— to deviſe and take by Deviſe. See 


Deviſes (A) 
— do Marry. See Baron and Feme 
(A) 


Abjuration of a Felon. See Coroner, 


i. 496 
Abridgment of a Book. See ren, 
J ²˙ 


Abſolution. See Excommunication (F) 
Acceptance, Acceptor of a Bill of Ex- 
change. See Merchant (L) 
Acceſſary. See Approver, Vol. i. Page 
129, Coroners (C) i. 495 
Accident. See Amendment and Jeo- 
fail, (H) Court of Chancery, i. 


ec Stroke. See Treſpaſs (D) 
Accomplice. See Evidence, (A) ii. 288, 
Approver, 1. 129 
Accompt. See Account 
Accord and Satisfaction, i. 22 
Account, i. 16 
Accountant. See Account (B) 
Accounts of Churchwardens. See 
Churchwardens (E) 
Accuſation. See Indictments, iii. 91 
Ac etiam Billæ. See Bail, i. 209 
Acquittal. See Actions on the Caſe, (H) 
i. 61, Informations, iii. 168 
Acquittance. See Releaſe, iv. 263 
Actions in general, i. 26 
—— of Account. See Account, i. 
16 
—— of Appeal. See Appeal, i. 121 
—— of Aſſault. See Aſſault, 1. 155 


Actions 


* 
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Actions of Aſſumpſit. See Aſſumpſit, 
| Vol. i. Page 163 
— againſt Bail. Fee Bail, i, 216 


upon the Caſe, 1. 44 


— of Covenant. See Covenant, i. 


526 


Marriage, iii. 580 
- of Debt. See Debt. ii. 13 


of Detinue. . 
45 . 85 Te 
of Dower. See Dower, ii. 146 
of Ejectment. See Ejectment, 

ii. 160 

of Eſcape. See Eleape, i ii. 245 


Executors and Adminiſtrators, 
ll. 439, 443 


—— againtt a Hundred. See Hue 


and Cry, iii. 66 


of Actions, iii. 499 
——— local and tranſitory, i. 33 


——— for a malicious Proſecution. See | 
| Admittance to Copyhold. See Copy- 


See Eject- 


Actions on the Caſe, i. 61 


for Meſne Profits. 
ment, ii. 181 


—— ſor a Nuſance. See AQtons on | 


the Caſe, i. 60 

of Prohibition. 

tion, iv. 246 

Qui Tam, 1. 37 

of Replevin. 

358 

of Scire Facias. 

eis, iv. 423 

. ——— for Subtraction of Tithes. See 
Tithes, v. 103 

— tranſitory and local, i. 33 

of Treſpaſs. See Treſpaſs, v. | 

157 

of Trover. See Trover, v. 256 

- for Words. See Slander, iv. 

480 


See Prohibi- 


AR of Bankruptcy. See Bankrupt (A) 


— of God. See Conditions (Q ) 
| — of Huſband and Wife. 
and Feme, i. 291 
— by an Infant. 
1 
— of ny, tenants. See Joint-tenants, 
and Tenants in Common, iii. 201 
— of the Law. See Conditions (Q ) 
— by Non Compos. 
Mm 11, 86 


for Criminal Converſation. See 


by and againſt Executors. See 


Limitation of. See Limitation 


See Replevin, iv. 


See Scire F a- 


| Affeerment. 
Affidav 
Affi ni 


See Baron 


See Infancy and Age 


See Ideots and 


Act of Parliament. See Court of Par. 

- lament, Vol. i. 581, Statute, iy, 
Page 633 

— of the Parties. dee Conditions (Q) 

— of a Stranger. See Condes 


( 
Addition. See Abatement, (D) Mis 
nomer, and Addition, ili. 
615 | 


1 of Parliament. See Court 
of Parliament, (F) i. 582 


Admeaſurement of 3 See Com- 


| mon, (C) i. 391 
— — of Dower. 
(K) | | 1 
Adminiſtration, 
| Executors and Adminittrators, 
ii. 37 


See Dower 


Admiralty. See Court of Admiralty, 


1. 622 
Admiſſi on and Inſtitution. See Courts 
Eccleſiaſtical, 1. 612, Leaſes by 
Eccleſiaſtical Perſons, li. 366, 
Simony, iv. 476, Tithes 


bold, (G) i. 470 


to a Spiritual Office. See 


Prohibition, Iv. 255 | 

Ad Quod Damnum, Writ of. See 
Highways, in. 54 | 

Advancement of Children, Cuſtoms, &c. 

See Cuſtoms of Lon- 

don, (C) 1. 683, Execu- 


tors and Adminiſtrators, 


(K) Uſes and Truſts, 
(D) v. 391 
Adultery. See Marriage, iii. 580 
Advowſon, See Champetr , i. 360, 
Corporations, Ci 


(F) *. 

See 5 ine, (G) ii. . 

it, i. 64 | 

See 1 (B) 

Affirmative and Negative. See Pleas and 
Pleadings, iv. 9o 

Aﬀeay, See Conſtable, (C) i. 441, 
Coroners, i. 491 

Age. See Dower, (A) lafancy and 
Age, iii. 117 

Agiſtment. See Tithes (C) 

Agnus Dei, &c. See Premunire, iv. 

147 | 
Agreements, i. 67 


Adminiftrators, See 


504, 
. 07 iv. wk Tithes, 


Agreements 


1 


Sh. - 
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Agreements. See Marriage and Di- 
vorce, (B) Vol. iii. Page 573 
—— Uſurious. See Uſury (C) 


Aiders. See Court of Admiralty (D) | 
i. 628 
Alderman. See Conſtable, i. 440. 


Cuſtoms of London (A) 


Alehouſes. 
| il. 178 


438 
Alien, i. 76 
— Merchant. See Merchant, iii. 586 
Alienage. See Abatement (B) 
Alimony. See Baron and Feme; Dow- 
er; Marriage, and Livorce 
Alledging Diminution. See Error, ii. 204 
Allegations, General. See Pleas and 
Pleadings, (B) iv. 16 
Allegiance. See Prerogative, (C) iv. 167 
Alliance. See Prerogative, iv. 175 
Alloy. See Treaſon, v. 127 
Almanacks. See Stamps (D) 
Almoner, King's. See Deodand, ii. 25 
Ambaſſadors, i. 85 5 
Ambiguity. See Slander, iv. 497 
Amendment and Jeofail, i. 88 
Amends. See lender, v. 1 
Amerciaments. See Diſtreſs, (G) Fines 
and Amerciaments, ii. 502 
Anceſtor. See Heir and Anceſtor, ili. 
16 
Annoyances. See Nuſances (B) 
Annuity, i. 114 
Writ of. 
$60 - 
Antient Demeſne, i. 110 
| Apothecary. See Conſtable, (B;) i. 441 
Appeal, i. 121 
——— to Rome. See Premunire, iv. 
145, Treaſon (M) | 
Appendant. 
(1) ii. 669 
Appointment. See Uſes and "Town 
. 390 
Apportionment. See Comin (E) 
| Rents, iv. 368 
Apprentice. 
(A) (5) iti. 547 
Appropriation, See Tithes, v. 65 
Approvement. See Common, 1. 392 
Approver, i. 129 | | 
— — See Coroners (E) 


See Rent, 


Appurtenant See Con:mon (4) Grants 


(1) ii, 669 
Arbitrament and Award, 1. 1 137 


(E) ie. 


See Common (A) Grant, | 


See Inns and Iunkeepers, | 
| 5 | | | Arca Court. 
Alfred, King. See Conſtable, (Ap | 


1 Aſſembling to Parliament. 


See Maſter and Servant, | 


ö 


Articles of Agieement. 


Aſſatt. 
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Arbitration, Arhitrator. See Arbi- 
trament and Award, Vol. i. 
Page 137, Courts Eccleſi- 
aſtica!, i. 109 
Archbiſhop. See Court of Parliament, 
(B) i. 569, Courts Eccleſiaſ- 
tical, i. 610, Executors and 
Adminiſtrators, (Z) ii. 400 
See Courts Ec- 
clefiaftical, i. 610, Preroga- 
tive, (D) iv. 173 


| Arches, Coutt of. See Courts Eccle- 


aſtical, i. 610 
Arms, keeping of. See Papiſts, (B) 
"Wha 787 
Arraignment. See Inditment, (G) in. 
| 111 
Array. See Juies, (E) i Il. 251 
Arreſt. See Bail, i. 205 
Arfon. Sce Appeal, i. 122 


See Agree- 
ments, i. 67 

of the Church of England. See 
Excommunication, ji. 314 

of Impeachment. See Court 
of Parliament, i. 583 

- of the Peace. See Surety of 
the Peace, iv. 690 

See Court 9 Foreſt, i. 637 
Aſſault and Battery, i. 


— — dee Colts, BY i i. 215, Limi- 


tation of Actions (D) 
See Court 
of Parliament, (C) i. 571 
Aſſembly, unlawful. 
Entry. 
Aſſent to a Legacy. See Legacies (I.) 
| Royal. See Court of Parlia- 
ment, i. 581 
Aſſeſſment of Damages. 


ili. 4 
of Fine. See Fines and 

Amercements, ii. 502 

= of Sewers Tax. See Court 
of Commilboners of Sewers, 
i. 653 

Aſſets in the Hands of an Executor. 

Se: Executors, ii. 416 


See Damages, 


Heir. See Heir, iii. 32. 
Aſſignees of Bankiupt. See Bank- 
rupt (D) 
- of Mortgagees. See Mort- 
gage (F) 
Aſſignment, i. 157 | 
of Apprentices, See Maſ- 


ter and Servant (E) 
E Aſſignment 


See F . 
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58 
Aſſignment of a Bankrupt's Eſtate, See 
Bankrupt (DV) . 

- of a Breach. See Pleas and 
Pieadings, Vol. iv. Page 18 
of Dower, See Dower (D) 
— of Error. See Error (R) 
— of a i of Exchange. See 
Merchant and Mer chandize, 
Hi. 8 
of Mortgages. 
gage, ili. 637 
New. See Treſpats, (1) V. 


155 Mort- 


213 
— of an olfice.* See Otlices and 
Oftcers (C) 
of a Truſt. See Uſes and 
Truſts, v. 341 | 
Aſſiſe, i. 158 


** Rent, (K) iv. 361 


—— of Dartein P.etentment, See 
Error, ii. 192 = 
Aſſociation, Commitſion of. See Court, 

| Kc. i. 605 

Aſſoiling. See Excommunicat ion wh 

Aſſumpfit, i. 163 

Athurance. Sce Inſurance 

Attachment, 1. 180 | | | 
Courts of. See Courts of 


the Foreſt, i. 637 
Foreign. See Cuſtoms of 
London ((i) 

of the Peace. See Surety 
of the Peace, iv. 600 
See Forfeiture, ii. 575 

See Juries (M); 


Attainder, 

Attaint. 

0 of a Wil. | 
; 504 

| Aer, i. 183 

Letter of. See Feoffinent D 


Audience, Court of. See Courts, :. . 


Audita Querela, 1 I. 193 

— — See Superſedas (b) 
Auditors. See Accounts (F) i. 21 
Average. See Merchant, ili. 594 


See Aſſumpft, (4) Pleas 
and Pleadings, (B) iv, 22 


Averment. 


Slander (S) iv. 9 Uſes 
and '] ruſts, (E) v 
Avgmentations, Court ot. Ste Cour: 
; of Exchequer, 1. 597 
Avowry. See Replevin and AvOwry, 1 
iv; 372 
Author of a Book. See Prerogative, 
(F) iv. 210 


of Libel, 


Authority, 1. 198 


! Bailiwick, 


See Wills, (D) | 


See Libel (B) 
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Award. See an ene and Awad, 
Vol. i. Page 1:34 


OED oh Error, ii. 192- 


3 5 
AIL in Civil Cafes, i. 204 


in Criminal Caſes, i. $19: 


Bailiff, 1. 231 

—— of a Liberty. See Bailiff, (B) i . 
| 234 

— of a Manor. See Bailiff, (C) . 

| 3 3 

—— or e See Account, i. 17 

— of a Sheriff. See Bailiff, (A) 


Sheriff, iv. 441 
See Bailiff, i. 231, Sherif 
: iv. 436 

Bailment, i. 236 

Bankrupt, 1. 246 

Baptifin. See Papiſts and Popiſh Re- 

cuſants, (A) iii. 784 
Bar in Pleading. See Pleas and Plead- 
ings, iv. 46 

—— Trial at. See Trial (E) 
Bargain and Sale, i. 273. 

Baron and Feme, i. 283 

—— Cour of. Sce Court Baron, . 

| 648 

of the Realm. See Court, i. 569 

Barons of the Exchequer. See Court 

| of Exchequer, i. 597 
Barren Lands. See Tithes, . 78 

Barratry, i. 280 

Barriſters. See Conftable, (B) i i. 440 
Zaftardy, i. 309 

Battery. See Aſſault and Battery, i 

1854, Limitation of Actions, (D) 

: Treſpaſs, (O) v. 168 

Batile, Trial by. Sce Appeal, i. 122, 
8 Approver, i. 0% 

Beacon. See Prerogative, Iv. 158 

Beſtiality. See Sodomy, iv. 569 

| Beaſts, See Courts of the Foreſt, i. 63 

Behaviour, See Surety of the good 
| Behaviour, iv. 696 

Bench, Common, See Court of Com- 


mon Pleas, 1. 595 
King's. See Court of King's 
Bench, 1. 591 
Benefices. See Papiſts and Popiſh Re. 


cuſants, iii. 790. eee, B) 


060 (D) (E) Univerſities ( C) 


Ayel, Writ ot. See Actions in General, | 


Benefit 


Page 476 


Beg ueſts. See Legacies (B) 


Kefail, Writof. See Actions, (A) i 27 
Bigamy, i. 321 


Bills of Exceptions, 1. 325 | 
— of Exchange. See Merchant, 11}, 


602 
— in Parliament. See Court of Par- 
lament, i. 581, Statute, iv. 634 
— of Sale, i. 322 
. Sce Court of Parliament, (B) 
. 569, Courts Eccleſiaſtical, i. 
PR | 


Blaſphemy. See Hereſy, 111. 38 
Blood corrupted, See Forfeiture, (G) 


1, 584 


Body Politick. See Corporations, i i. 499 


Bona Notabilia. See Executors and 
Adminiſtrators, ii. 399. 

Bond. Sce Obligations, (A) iii. 689 

— of Bottolury. Sce Merchant, Iii. 
601 | | 

—— of-Refi -nation. Haw Simony, iv. 
470 | 

Books. See Prerogative, (F) iv. 210 

——— Popiſh. See Papift and Popiſh 

Recuſan's, (C) iii. 790 
Borough, Engliſh, i. 228 
Town or Cities. See Court of 
Parliament, i. 873 


Borſnolder. See Conſtable, (A) i. 438 


Bottomry Bonds. See Merchant, 111. 


601 


Breach of a Condition. See get | 


ons (F) 
of Covenant. See Covenant(H) | 
of Truſt. See Uſes and Irutt 8, 


(E) v. 393 


| Sheriff (N) 1v. 454 
— Gaol. Sce Gaol and Gaoler, 
(G) 1. 635 
Brevium Officina. . — of Chan- 
cery, (A) i. 
Briberv and Ses e in an Election 


of a Member of Parliament. 


See Couit of Parliament, (D) i. 
. obraicing an Office. See 
Othce, iii. 744 | 
Brid ges, 1 . 429 
Bevring : Money into Court, See 
Tender and bringing Money | 
into Court, v. 1 


bieaking Doors. See Execution, (N) | 


4 
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| Benefit of Clergy. See F elony, Vol. Th 


Bringing Money, counterfeit, into the 
Realm. See Treaſon (K) 

Brokage mariiage. Sce Marriage, (D) 
Vol. iin Page 578 

Bubble Ad. See Premunire, iv. 147 

Buzgery. See Sodomy, iv. 569 

Bulls fiom the Pope. See Premunire, 


iv. 145, 1ithes, (O) Treaſon 
O 


Burgage Tenure. See Tenure (O) 

Burglary, 1. 

Burial, See Papiſts and Popiſh Recu- 
ſants, (A) iii. 785 

Burrongh. See Borough 


| Buying Offices. See Offices (F) 


Popiſh Books, &c. See Pa- 
piſts, (C) iii. 790 | 

a Title. See Maintenance, ui, 
„ 

By Laws, i. 337 


E. 
x A MBRIDGE. See Univerſitics, 


v. 326 | 
Canon and Civil Law. See Executors 
and Adminiftrators, ii. 371 


Canons. See Court of Parliament, i. 


570, Courts Eccleſiaſtical, i. 


G11 
Capacity to bring Actions. See Acti- 
ons, (B) i. 28 | 
to 95 See Agreement, 
(A) 1. 
for 2 85 of Capacity: See 
Abitity : 
Cape, Grand ard Petit, See Actions, 
(A) i. 27 


2” plas 40 Satisfeciendum. Sce Execu- 
tion, 11, 351 

Caption of an indietment. See India- 
ment (J) 

Capite, Tenure in. See Tenure (E) 

Cards. See Stamps, (D) iv 623 

Carriages. See Soldiers (D) 

Carriers, 1. 343 

Cartway. See Highways, It. 54 

Caſe. See Aclions on the Cafe, i. 44 

Caftle Guard, Service by. See Te- 


nure (M) 


| Caſualty. See Uſury (D) 
| Caſtration. See Maihem, iii, 519 


Cattle. See Tithes, v. 62 
Caveat to a Will. See Exccutors and 
Adminiſtrators, Il. 403 
2 Cauſes 
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Cauſes, Civil.“ See Bail, Vol. i. 2055 
7 Eicape, li. Vage 213 -- 
Criminal. See Bail, i. 219 
Coalition. See Bail, i. 205 
Certainty in Amendment. See Amend- 
ment (E.) 


and Award, (E) i. 142 
| i a Conſideration. See Af 
ſumpſit (C) | 
A ina Deſcription of a Copyhold. 
See Copyhold (H) 
- in Cuſtoms. 
in a Declaration. 


ment and Jeofail (E) 


| See Habeas Corpus, iii. 12 

- ina Leaſe. 

| 424 

in a Libel. 
493 


in a Modus Decimandi. 
Tithes, (R) v. 81 

in Pleading. 
Pleading, (B) (I) iv. 13, 83 


in a Promiſe. 


See 


(5) 1. 174 
in Actions for Scandal. See 
Slander (I) | 
in a Verne. See Viſne or Ve- 


nue, (F) v. 3 


Clribcare of a Bankrupt. See Bank- 
rupt(K) | 
_— . 4p 


See Smuggling, iv. 
—— Trial * Sce Trial (C) 
Certiorari, i. 349 

See Juties (E) 


Ch. allenge of Jurors. 
See Murder, iii. 676 


Champeity, i. 300 
Chance Medley. 
Chancery, Couit of. See Court of Chan- 


Ws 1; $95- 
Chapter. See Courts Pecleſialtical, FF 
n 


Charitable Uſes end Mortmain, i. 
Charter of Feoffment. 


1 „ 
N Party. See Merchant, iif. 596 
Chaſe. See Court of the Foreſt, i 637 
Chaltels. See Goods and Chattels. 


Cheat. See Fraud, 


. 593 


Chetter, County Palatine, Courtof. See 


| Court, 1.634 _ 
Choſe in Action. See Afi ee ent, 9 
Baron and Feme (C) 


See Libel (A) in, 


See Aſſumpſit, 


„ 
in a Verdict. See Verdict (Q 


See Cuſtoms (E) 
See Amend— | 


See Leaſes (L) iii. 


361 | 
Sce Feoffment 


* 
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in an Award. See ibrament | 


in a Return to a Habeas Corpus. | 


See Pleas ang | 


Coin. 


— 


E 


Circumvention. 


| Clergyman. 


| Colloquium. 
{ Collut Hon. 
Colour 


Church. See Churchwardens, Vol. A 
Page 370 

not coming to. 
(D) iii. 42 

Churchwardeus, 1. 370 


See Hereſy, 


Church-Yard. See Churchwardens, j = 


$7.0 


Cingue Ports, Court of, See Courts, i. 


650 | 
See Agreement (B) 
See Courts Eccleſiaſtical „(L) 
1. 620 


Citation. 


Civil Cauſes. See Bail, i. 209, Eſcape, 


. 
- Law. See Bail, i. 205, Court of 
. rt i. 629, 631. Di 
treſs, i. . Dower, ii. 11), 
3 4 Adminittrators, 
ii. 371. Infancy and Age, (A) 
iii. 118. Uſes and Truſts, u. 
340 
Claim, Combonel, See Cantions | Claim 
Conuſance. See Pleas and 
| Pleading, (E) Univerſities (B) 
— of Property. See TIT (E) 
iv. 381 
Claims and 


— 


Demands. See RNelcaſe 
(1) „ 
Clergy, Benefit of. ce Burglary, (G 

Felony, ii. 75 Murder D) 

See Execution, (G) ü. 

. 

Clerks in holy Orders. 
(G. 360 
Sce Wills (E) 
See Prerogative, (B) iv. 160 


See Deſcent (B) | 


Sec Execution, 
Codicil. 


Collateral Deſcent. 


| Colleges, 9585 75 of. See Mandamus, 


(C) ii. 

855 Slander, (S) iv. 515 
See Fraud, it. 5999 
in Pleading. See Pleas and 
Pleading, iv. 102 

in Iteſpats. See Treſpaßs, ( 
e e 
Comforters. See Court of Admiralty 

730) % 020: - 

CommiConers of Admiralty. See Court 

of Admiralty, i. 622 
— of Bankrupt. See Bank 
- upt {C}--. 
of Charitable Ules. See 
5 Charitable Uſes (F.) 
—— — of Oyer and Terminer. See 


Courts, i. 604 
Comniſſſionets 


BACON's 
Commitlioners. of Review. See Courts | 
Eccleſiaſtical, (A) Vol. i. 
Page 609 
of Sewers. dee Courts, i. 65² 
Commitments, 1. 377 
F dec Habeas Corpus, (A) 
| TIP 775 I2 
See Ideois and Lunaticks 
n | 
Common, ! i. 385 
—— Bail Sce Bail, i. 205 
Peas, Court of. Sce Court, i. 
595 | 
Prayer, Offences againſt it. See 
Hereſy, iii. 40 | 
— Recovery. See Fines and Reco- 
veries, I'. 520 
Commoner. See Common, 1. 390 
Commons, Houſe of. Ste Court of 
Parliament, i. 566 | 
Compact. See Baton and Feme (A) 
Compoſer of a Libej. See Libel (B) 
Compoitior, See ithes {R) 


Committees. 


Compurgatols. See Court of Sheriffs 
5 Torn, i. 640. .-. 
Concord. | See Fines and Recoveries, 
. 23 


Conpurrent Jurifdiion. See Prokibj- 
tion, (L) iv. 259 


Conditions, i. 395 


Conteilion. See Approver, i. 130, Co- 
roner, (E) 1. 497, Evidence, 
1. 313 


Confidence. See Court of Chancery, i. 


$99 | 
Confirmation of Leaſes. Ste Leaſes (G) 


Conformity. See Offices, 1 ili. 726, Pa- 
piſts (A) i. 784 

See Game, ii. 613 

See Counts, 1. 


Conies. 
Conſcience, Court of. 
„ 19 
Conſervator of the Peace. See juſtice 
of the Peace, iii. 285 
Conſideration. 
Bargain and Sale (D) 
Confiltory Courts. See Courts, i. 612 
Conſpiracy. See Actions on the Caſe, 
(H) i. or, Informations, (B) 
ii 166 
Conſtable, i. 438 
— ad: En Marſhal, Court of. 
See Court, 1. 60 
Condtruciion of Statutes, Rules to be 
_ obſervedin. See Statute (1) 
—— of Words. See Authority (A) 
Conſultation. See Prohibition (D) 


N 


See Aſſumpſit, (C) (E) 


5 


. 745 


AB RID GMEN v. 61 


Contagious D:temper. See Slarder, 

(3) Vol. iv. Page 48 
Contempt. See Outlawry, iii. 745 
— of Religion. See Hereſy, 11. 28 
Contingency. dee Remainder () 
Contingent Intefeſt. See Releale (EI) 
Remainders. See Deviter, 
(1) Remainder, (G) Utes ar d 
Truſts, (G) v. 374 


| Continual Claim. See Dcicent, (hn. 43 
; Continuance of IO 


dee EY 
of Parliament, i. (F) 582, 
— in Pjead! ing. See Pleas and 
Pleadirg. iv. 129 
Continuando. See Treſpa's, (I) v. 197 
Contract. See Aſſumpfſit, i. 163 
Contracts of Marriage. See Marriage 
3 
—— For Neceſſaries. See Baron ard 
| Fenie (IA) 
A on Sea. See Court of Admi— 
ralty (C) 
——— Uſurious. 
Contumacr. See Ontlawry, iii. 745 
Conventicles. See Hereſy, ii. 37 
Converſation, Criminal. See Marriage, 
iii. 580 
Converſion. Sec Trover (B) 
Conveyance. See Grants (G) ji. 667, 
Leaſes; © (1) iii. 4x1, Mit- 
: Hoſe (B) Hh: 620, 
Utes and Truſts, (D) v. 
| I 
——— Fraudulent. See Fraud, ii. 601 
Conveyancing, modern Manner of. See 
Releaſe, (C) iv. 274 
Conviction. See Appeal, i. 122 
Convocation, Court of. See Courts 
Eccleſiaſ: ical, - i. 610, He- 
reſy, 1 * 4. 
Convlunce. dce Courts, i. 
1. $22 
Chim of. See Pleas and 
 Pleadings, iv. 32 
Coparceners, i. 443 
Copies of Records. 
Copynold, i. 455 
Corn. See lTittes{C) v. 56 
Cornage. See Tenure (N) 
Coronation. See Prerogative (A) iv. 
152 
Coroners, i i. 491 
Corporations, i. 499 
Corruption of Blood. See Forfeiture, 
(G) ü 59457 Cutlawry, iii. 


See Uſury (C) 


559, Fines, 


See Evidence (F) 
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Corruption in Offices. 
Vol. iii. Page 744 


Coſenage, Writ of. 
2% Error, ii. 192 


Coſts, i. 510 


i. 107 
— in an Action of Ejectment. 
Ejectment, ii. 164 


Qui Tam, i. 42 
Covenant, 1. 526 


Coverture, Abatement by Reaſon of: 


See Abatement (8) 

S-e Fraud, ii 593 

See Plcas and Pieadings, (A) 

V. 7 

Counterfeiting the Great Seal, Privy 
Seal, Privy Signet. Sign Ma- 


Covin. 


Count. 


nual, or Current Money, Ke. 


See Treaſon (H)(1) (K) 


Counterplea. See Infancy and Age, (L). 


| 111. 163 
County Court. See Court of the Coun- 

= ys 1 646 | 

. Gourts and their e in General 

. 

of Record, i. 559 

—— Superior, i. 558 

—— Inferior, i. 559 

Court of Admiraity, i. 

n 0095 Aſſize, i. 600 

— — Baron, j. 648 

—— of Chancery. i. 


612 


585 ; 


—— of the Cinque Ports, i. 659 
—— of the City of on. 1 657 
—— of Com non Pleas, i. 595 
—— of Conicience. See Court of the 
County, i. 646 
— abs Conſtable and Earl Marſhal, 
> DOE 


— ke County, 1. 605 

—— of the Delegates, i. 613 

—— Eccle aſtical, i. 609 

of Exchequer, 1. 597 

— of the Foreſt, i. C37 | 

—— or the Royal Franchiſe ef Ely, 
636 | 

-—— of the Houſe of Lords, 1 i. 583 

—— of the Hundred, i. 6:7 

of the Huſtings, j. 657 

of King's Bench, i 391 

— | eet, i. 645 _ 

—— of udob, 657 | 

—— 0f the Marihalſca and Palace 
Court, z 1. 632 


See Offices (N) 
See Actions, ( A) | 


in Amendment. See Amendment, | 
See * 


— Qui Tam. See Actions 


Criminal C. auſes. 


Day- time. 


Dean and Ci hapter. 


A GENERAL INDEX T O 
Court of the juſtices of Anse and Niſi 


Prius, Vol. i. Page 607 
— of Oyer and Terminer and Gaol 
Delivery, i. 64 


. Palatinate of Cheſter and Durham, 


i. 633 
of Parliament, 1. 566 
—— of Piepowders, i. 656 
of 8 of Juſtices of the Peace, 
608 
Court of Commiſſioners of Sewers, i. 
Ge 
— of ide Sheriffs Chews i. 640 
—— of Stannaries, i. 652 
Courteſy. See Curtcty 
Creditors. See Fraud (C) 
Creek. 8 e Court of e, (A) 
623 


Hee Bail, L219 
e Sce 8 
580 
Croſs Renders, See Deviſes, (J) Re. 
| mainder 5 

Crown, limiting or denying the. Succeſ- 
| ſion of it. See Trea ſon (K) (d) 

Cry. See Hue and Cry, iii. 6 


| Curators. Pa ldeots and Lunaticks, 
| OF} 
Cn as Smuggling, (B) ix iv. 525 


Current Money, diminiſhing it. Sce 
-..:- Penton; (1) 

Curteſy of England, i. 659 

Cnfioms i. 6609 

of Copyholders. 


(D) (E) 


See Copy hold 


——— or Duties on Goods Szporied or 


imported. See Omug2ling, 
(AN) i. 524 
— of London, 1. 680 


of Manors. 8 Copy hold, 
(D) (E) i. 462 


| 4% 
3 MAGF, Feafan'. See Dif 
kttels, ii. 116 
Damages, ii. : 
in Replevin. Sce Coſts (F) 


Date. See Leates (E) in. 249, Obli- 


gat ion ©) 
See Hue and Cry, (00 itt, 


* 


57 
dee Courts Eccle- 


| ſiaflical, i. 610 
| Death, Appral of. Sce Appeal ( a) 
4 Death 
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| Death of the King. See Abatement, 


(E) Vol. i. Page 7 | 
—— of Parties. See Abatement, (E) i? 
Debet and Detinet, - See Debt, (F) ii. 
21 Ts 
DF 
Deceit. See Actions on the Caſe (E) i i. 
| 50, Fraud, ii. 593 
Decennary, See Actions, i. 33 Con- 
| ſtable, (A) i. 438 Courts of 
Sheriff's Torn, i. 640 


Decimandi Modus. See Tithes, (R) v | 


80 
Declaration in Pleading. See Pleas and 
Pleadings, iv. 8 


in Replevin. See Reple- 
vin (H) | | | 
— in Treſpaſs. See Treſpaſs, 

(1) v. 192 ws; 


—— oft a Mull See Uſes and 
Truſts, (B) v. 387 
— of Uſes. See Uſes and 
Trufts, (E) v. 355 

Dedimus Poteſtatem. See Fines and 
Recoveries, (D) ii. 527 

Deed. See Conditions, (A) Grant, 11, 
644, Leaſes, (E) i ili. 636 


—— fraudulent, See Fraud, ii. 601 
—— Inrolment of. See Bargain and 


Sale (E) 


Deer and Deer-ſtealers. en Th 


612, 613 


Defamation. See Libel, (A) il 499, | 
|  Diznity, See Miſnomer and Addition, 


Slander (C) 


Defeaſance. See Releaſe (A) iv. 265 


Defence, full and half. See Pleas and 
Pleadings, iv. 31 


Degrees, Levitical. "See Baron and Pome: 


(A) i. 283, Marriage, (A) iii. 
570 
De legntes, Court of, See Courts Ec- 
dleſiaſtical, i. 610 
Deliverance (Second). See Replevin, 
(E) iv. 380, Superledeas, 
iv. 675 | 
Delivery. See Obligations (C) 
Demands, See Releaſe, iv 285 
Demelne, See Antient Demelne, i. 
110 


Demiſe of the King. See Abatemcht, f 


(71.7 


Demurrer. See "Pleas and Pleadings, | 


iv. 129 
to Evidence. bs 8 Pls as and 


Pleadinzs, 1v. 136 


Denization. Sce Alien, 1 Vol. i. 
Page 79 

Denizen. See Alien, (B) i. 7 

Denunciation of the Chand. 5 Ex- 
communication, 11.314 

Deodand, ii 25 

Departure in Pleading, See Pleas and 
Pleadings, iv. 122 


Depoſitions of Witneſſes. See Evider ce 


(N) 


en, See Prerogative, iv. 


173 
Deputy. Se Officer, iii. 738, Sheriff 


(14) 


Deren Goods See Prerogative, (E) 5 


iv. 164 | 
Lands. See Prerozative, (B) 
„ iv. 153 
Deſcender. See Formedon, (A) ii. 587 
Deſcent, ii. 27 
Deicription in Pleading. See Pleas and 

Pleading, (B) iv 24 
Deſertion, Deſerters. See Soldiers (E) 
Detainer. See Forcible Entry and De— 

| tainer, ii, 555 | 
Detinet. See Debr, („) ii. 21 
Detinue, ii. 45 


| Devaſtavit. See Executors ig Admi- 


niſtrators, ii. 430 
Deviſes, ii. 48 
— "So Wills and Teſtaments, v. 
i 496 
Dice. See Stamps, (D) iv. 623 


iii. 617 
Dilapidations. dee Waſte, (D) v. 463 
Diminution, alledging of. See Error, 
ii. 204 
— of the Current 1 dee 
Treaſon (I) 


Dioceſe. See Courts Eccleſiaſtical. (C) 


1. 614 
Difability of Papiſts. See Papiſts and 
Popiſh Recuſants, (A) iii. 80 


— — of Plaintiff or Defendant. See 


Outlawry, iii. 745, Pleas and 
Pleadings, (F)iv. 36 


— — to purchate or inherit, See A- 


liens. (C) i. 80 
8 See Deceit 
Diſcent. See Deſcent 


Diſcharge of a Bankrupt's Eſtate. See 


Bankrupt (K) 
of a Promiſe, See Affump- 


© (8) 
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Diiſturbance in Offices. 


64 
Diſcharge of Tithes, by Bull from the 


Pope, Grant, or otherwiſe. 


See Tithes (1) (U) (W) 
(R) 


DiGlaimer: 
Vol. iv. Page 104 


Diſcontinuance of an Eſtate, ii. 87 


* — 


80 Ple dings, iv. 139 
Diſcovery of Books. Pepers, &c. 
Account, i. 16 
Disfranchiſement. See Corporations, f. 

509 
Diſpenſation. See prerogative, (D) iv. 177 
— with a Condition. 
| Condition (O) i. 419 
Diſſciſee, Diſſeiſor. See Lenſe () 
Diſſeiſin, ii. 97 


See Leaſes (P) 


Diſfenters, Proteſtant, See Hereſy . (0 
See Cor- | | 


| TI 

Difſolution ot Corporations. 
porations, (F) i. po 

2 of Monaſteries. 

| (F) v. 66 

of Parliament. 5 Court of 

Parliament, (F) i. 55 

, contagious. See Sander W 

V. 488 

Diſtreſs, ii. 105 

——— See Rent (RK) 

Dittribution. See Bankrupt, (8) Exe- 
cutors and Adminiſtratots, 
ii. 426 | 


Divine Service, Tenure by. See Le- 


nure (G) | 

Divorce. See Dower, (C) Marriage and 
| Divorce, iii 569 

Dogs. See Court of the Foreſt, i, 640 


Game, ii 614 


Domeſday. See Court of Parliament 


(A) 1. 567 

Domeſday- book. See Antient Demeſne, 
i. 110 

Donations in Caſe of Death. See Le- 

gacy, iii. 465 

— between Huſband and Wife. 

See Dower, ii 118 

Door, breaking open. See Exocution, 
(N) Sheriff, (N) iv. 454 

Dower, ii. 118 

See forſeiture, (F) panne 

| iii. 222 

Drawer of a Bill of Echange. See Mer- 

| Foy 91 1 


See Pleas and Pleadings, ns 
| Dureſs, i ii. 155 


— in Pleading, See Pleas 
see 


See | 


dee Tithes, 8 | 
Education, Popiſn. See Pavitts (C) 


f Elected Perſons. 


See Offices (G) 
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Drunkenneſs. See Herefy, (D) Vol. ili. 
Page 40 

Duel. See Appeal, i. 122 

Duplicity in pleading. See Pleas and 
Pleadings, 1 iv. 118 


See Grants, (A) ii. 649 
Durham, County, Palatine Court of, 
See Courts, i 633 


| Dutchy Court of. See Courts, i. 633 


Duties on Goods exported or imported. 


See Smuggling, (A) i w. 523 


F. 


AI el, Court of. Ser 
Court of the Conſtable and Eat! | 
Marſhal, i. 601 


Eccleſiaſtical Courts. See Courts Ec- 


dleſiaſtical, i. 69 

— Perſons. See Grants AY 
Leaſes, (E) ili. 336. Of- 
fiees (D) | 


iii. 788, Treaſon (O) 

Eges, Tithe of. See Tithes, (D) v. 62 
JJ TC 
See Court of Patlia- 
ment, (D) i. 572 


Llection, ii. 183 


of a Member of Parliameit, 
See Court of Parliament, (0) 
(Dy i. 872 
Eiectors. See Court of Parliament, (D) 
i. 572 | 
| Elegiz. See Execution, ii. 349 
Elopement. See Marriage and Divorce, 


i. 578 
Ely, Royal F ranchiſes of. See Cour, 
| 1. 36 | | 
Embaſſador. See Ambaſſador | 


Embracery. See Juries, () iii. 284. 
Maintenance, iii. 520 
Endowment. See Dower, it. 118 
England, Curteſy of. See Curteſy of 
England, i. 659 
Enlargement of a mo 
(O) iv. 27 
Entry, Felonious. 
- forcible. 
— into Lee See Deſcent, (F) ii th. 
36. Ejectment (D) ii. 171 
— 9 Leſſee. See Leaſes (M) | 
Entry 


See Releaſe, 


1. enden (B) 
See Forcible Entry, tl. 


Etſtate Tail, ii. 256 
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Entry, Writ of. See Actions in General, 
(A) Vol. 1. Page 27 
Equity. See Agreements (B) 
— —— Ccurt of. See Account, 1. 16. 
| Chancery, (C) i. 588 | 
——— of Redemption. See Mortgage, 
((E) ut. 638 | 
Error, ii. 187 
Eſcape in Civil Cauſes, i ii. 233 
Eſcheats. See Court of the County, i. 
646. Prerogative (B) iv. 154 
Eſcuage. See Court of Parliament, * 
1. 569. Tenure (I) 
Eſpouſals. See nn and ane 
(B) 
Eſſoin. See Amendment and Ren 
| i. B 


1 
Eſtate by Curteſy. See Curteſy of Eng- 


> om. 1. 005 

— in Fee Simple, ii. 249 
— for Life, ii. 270 
— by occupancy, ii. 270 


— Tail after Poſſibility of Iſſue ex- 


tinct, 11. 267 
— for Years. See Leaſes for W 
iii. 2 


Eons See Leaſes, (0) l. 441. 
Pleas, iv. 106. Verdict 0 
Eviction. See Rent (L) 

Evidence, ii. 284 


neral Iſſue. See Pleas and Plead- 
ings, (G) iv. 60 | Þ 
in Treaſon. See Treaſon, v 
1 
in an AQtton of Treſpaſs. See 
„ „ „ I 
—— in an Action of Trover. See 
I Sr V- 279 
Exaction. See Extortion, it. 453 
Examination of a Criminal. See Com- 
mitment, i. 380 
Examinations. See Evidence, (E) Trial, | 
(A) v. 223 
Exceptions See Bills of Exceptions, i. 


— in elende See Releaſe (L) 
2 Bills of. See Merchant and 
8 Merchandize (L) 
Exchequer, Court of. See Court of 
Exchequer, i. 597 | 

| Excommunication, ll. 314 
—— — Abatement, by Rea- 
05 ſon of. See Abate- 


Execution, Vol. ii. Page 326 


Executors and Adminiftrators, ii. 371 


Executory Deviſe. See Deviſe, ii. 71 
| Fees. See Uſes and Truſts, 

1 (S) v. 370 

Exemplificaion of a Record. See Evi- 

dence (F) 
Exemptions from Duties and Offices. 
© _ See Privilege (A) 
Extinguiſhment, ii. 447 


—— — of an Annuity or Rent- 
charge. See Rents, iv. 


368 
— — of Common. See Com- 
= mon (E) 


——— of Copyhold. See Copy- 


| what may he given on the Ge- 


ment, (B) i 1. 3 3 | | 


hold (K) 


— z Re. Sc Re- 


LES leaſe, (C) iv. 273 
——— of Rent-charge. 
Rents, iv. 368 


: — — of Service. See Tenure 


| (C) 
wi 3 of Uſes. See Uſes and 
Truſts, (G) v. 379 


Extortion, ii. 453 
See Offices (N) iii. 


| Extra-parochial Tithes. See Tithes (G) 
Eyre, juſtices in. See Court, &c. 1. 


604 
F. 


ACT 0 R. See Merchants and 


Merchandize, (B) ui. 587 
Faculties, Court of. See Courts Eccle- 
ſiaſtical, i. 6¹⁰ 


Fairs and Markets, ii. 454 


Falſe Appeal. See Appeal (K) i. 12 
— Impriſonment. See Treipaſs, (1 2) 
"200 


— Judgment, Writ of. See Antient 


Demeſne, (C) i. 113. Court 
0 the County, 1. 646 
Pleadings. See Pleas and Plead- 

ings, iv. 65 


—— Return. See Actions, i. 59 


— Token. See Fraud, 11. 611 
Fealty. See Aliens, i. 75 
Fee Simple. See Eſtate ii. 249 
Fees ii. 463 

Felo de Se, 11. 480 


] Felony, ut. 469 


— See juſtices of Peace (E) iii. 291 
Feme Covert and Sole. See Baron and 
Feme, 1. 308 
pc Feoffment 
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66 
Feoffment, Vol. ii. Page 482 


— — fraudulent. 


601 


Fieri facias. See Execution, (C) i it. 351 
Freight, Freighters. 


Fines. See Prerogative, iv. 65 
— and Amercements, ii. 502 
—— of Copy holders. 
(J) i. 479 6 
— and Recoveries, ii. 520 | 
Firſt Fruits and Tenths, Court of. See 


Court of Exchequer, ESQ 
Fiſhes, Royal. See Prerogative, (B) iv. 


157 


Flotſim. See Court of Admiralty, (B) 
Prerogative, (B) iv. 159 
Footway. See Highways, iii. 54 


Forcible Entry and Petainer, ii. 555 | 

—— Marriage. See Marriage and 
Divorce, iii. 576 

Forecloſure. See Mortgage, iii. 638 

Foreign Attachment. 

London, i. 689 

Plea. See Pleas and Pleadings, 
| iv. 52 

Foreſtalling, ii. 572 


Foreſts, Court of. See Court of the Fo- | 


reſts, i. 637 
Forfeiture, ii. 575 


— — ſor a breach of a ion, | 
| Gift of Action. 


See Condition, i. 414. 
— of a Copyhold. See Copy- 
bold, 1. 484 
———— of an Eſtate for Life. 

Eſtate, ji. 278 
—— of a Legacy. See Legacy, 
We 4790: 
— —— 0} an Office. 
741 
— by Rea ſon of Outlawry. See 
| Outlawry, i ii. 75 3 | 
post gery ii. 566 
—— = dee Felony, ii. 471 | 
Forma Pauperis. See Pauper, iii. 811 
Formedon, ii. 586 | 
Fowling. See Game, ii. 618 
Fowls. See Tithes (D) 
Franchiſe, Royal, of Ely. 
the Royal F ranchiſe of Ely, i 
636 
Frank Almbigne. 
ment, i. 569. 


See 


Ke Ofice, i 111. 


See Court of Parlia- 
Tenure (F) 
—— Fee. 
*Fraud, ii. 593 

——— See Actions on the Caſe, (E51. 50. 


Agreements, (B) Court o Chan- 
8 559 


See Fraud, ii. 
| Freeman of London. 


See Copyhald, + 


Fri riars. 


| Gaoler. 


See Cuſtoms 4 | Garniſhee, Garniſhment. 


Gentleman. 


| Glebe Lands. 
Goal. 


[ Good Behaviour. 


Goods and Chattels. 


See Court of 
. | Serjeanty. 
TO 1. 644 


dee Anuent Demelſne (C) 5 


A GENERAL INDEX TO 


Fraudulent Conveyance. See Fraud, Vol. 
11. Page 601 

See Cuſtoms of 

_ Londom, (C) i. 683 

See Merchant and 
Merchandise, iii. 591 

Freſh Suit. See Eſcape, it. 247 

See Grants, ii. -046-: 


| G. 


AME, ii. 612 
F Gaming, ii. 619 
| —-- Houſes. See Gaming, 
11 620 

Gaol and Gaoler, ii. 626 

Delivery, Court of See Court, 
1. 604. | 

Sec Gaol and Geber. ii. 626 
See Cuſtoms 


of London, (H) i. 689, 692 


Gavelkind, ii. 637 | 
| General Iſſue. See Pleas and Pleadings, 


iv. 54. Treſpaſs, (I) v. 201 
See Miſnomer and Addi. 


tion, iii. 61S 


Gifts! in Mortmain. See Charitable Uſes | 


and Mortmain (G) 
See Pleas and Plead- 
(1) iv. 86 | 
See Tithes, (Q) v. 9 
See Gol. | 
God, AQ of. See Conditions ( | 
See Surety ot the 
Good Behaviour, iv. 696 | 
Ste Baron and 
Feme, (C) Deviſes, (H) For- 
ſeiture, (B) ü. 577. Wills, (D) 


| ings, 


v. 514 

Derelict. See Prerogative, (D) 

"= 0 408 
- waived. See Prerogative, (B) 

13 iv. 164 
Grand Cape. See Actions in General 

e 

—— Larceny. See Felony, (F) i ii. 475 


See Tenure (K) 


of the Crown. 


See Prerogitive, 
iv. 203 


- diſcharge of Tithes by. See Tiches 
CEL 
Great Seal, Counterfliiing i it. Sce Trea- 


lon (H) 
Guard, Caſtle. See Tenure (M) 
| Guardian, 


BACON' ö ABRIDGMENT,. 
| Hundred, Actions agaĩnſt for a Robbery, 


Guardian, Vol. ii. Page 672 

— See Marriage and Divorce, 

(D) in. 577 | 

In Socage. See Account, (A) 
. 17 

See Inns and Inn- "Keepers, (C) 

ii. 182 | 


Gueſts 


” 
TABEAS Corpus, Writs of, iii. 1 


Habendum. See Grant, (I) ii. 667 


HFlabere Facias Poſſeſſionem & Seiſinam, 
Writs of. See Execution, ii. 353 
Half. blood. See Deſcent, (C) ii. 30 
Hamlet. 
- >. TD} 080 - 
Hares. See Game, ii. 612 
” Prerogative, 
see Court of Admiralty, i. 
62 3 2 
Hawks, Hawking. See Game, ii. 613 
Hay. See 1 tthes, (C) v. 57 


Haven. 


Hazard. See Uſury, (D) v. 410 | 
Headborough. "= Conſtable, (A) 1. 
438 


Hearſay Evidence. See Evidence (K) 

Heir and Anceſtor, iii. 16 

c to an Eſtate. See Eſtate, ij. 252 

Heir-looms. See Prerogative, (E) iv. 
192 


Hemp. See Tithes, (C) v. 54 

| Herely and Olfences againſt Religion, 
Mts 34 

Her1iof, iii. 47 


High e See Sheriff (H) 


See Treaſon, iv. 110 


Highways, iii. 

Holy Orders. Sce Execution, (G) ii. 350 

Homage. See Alien, i. 19 

Homicivue. See Murder and Homicide, 
It. 661 


Hors de Son Fee. See pleas and Plead- 


inge, iv. 105 
Ho! fpiral. See 8 ii. 646 
Hotchpot. See Coparceners, (E) 1. 452. 
Cuftoms of London, i. 685. 


Fxecytors and Adminiltrators 


3 
Houſe of Commons. See Court of 
-- - Parhament,: j. 856 
of Lords, See Court of Par- 

| lament, 1. 656 
1 and Cry, ili. 61 85 
N Court of. See Court of the 
Hundred, 1. 647 


See Miſnomer and Addition, | 


11 


1. 19 


© — 


| 


67 


See Hue and Cry, Vol. iii. Page 
66 

Hundreds. See Conftable, (A) i. 438 

Huſband and Wife. See Baron and 
Feme, 1. 282 

Huſtings, Court of. See Courts, i i. 
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Hypothecation. See Merchant, iii. 595 


I and J. 


DEOTS and Lunaticks, ii. 29 
See Grants, (A) iv. 649 


Jeofail. See Amendment and Jeofail, 
j. 88 
| Jerſey. See Aliens, i. 84 
Jetſam. See Court of Admiralty, (B) 


j. 624. Prerogative, (B) iv. 159 
Immaterial and Informal Iſſues. See 
Amendment and Jeofal, (E) i. 103. 
Verdict, (K) 
Imparlance. See 5 and Pleadings, 
(C) iv. 2 
Roll. See ent and 
| Jeoffail, (D) 1. 98 
Impeachment of Waſte. See Leaſes, (E) 
Iii. 365, Waſte, (N) v. 499 
Implication. See Deviſes, (G) Litates, 
ji. 270. Supertedeas, (D) 
Utes and Iruſts, v. 382, 
39 | 
Impotllible Conditions, © fas Conditions, 
See Conditions (MI) 
Tmpottor | in Religion, See Hereſy, iii. 
38 
Impriſonment. See Commitment, (E) 
15 888 Smugsling (G) 
Improptriations. See Appropriation 
Incapacity to Wo See Aliens, 


(C) i. 80 
Incertaiuty 5 Deviſes. See Deviſes, 
(Lü. 81 
— in Grants. See Grants, (H) ii. 
661 
Inceſt, See Baron and Feme, (A) 1. 
28 
Incidents = Coparceners, See Copar- 
ceners, (F) 1.453 
to Corporations, See Cor po- 


. rations, (D) i. 504 

— to Fairs and Markets. See Fairs 
and Markets (C) 

to Grants (I) ii. 669 


Incidents 


63 
Incidents to Juriſdiction of Prohibition. 


See Prohibition, (L) Vol. iv. 
Page 259 
to Statutes. See Statute (8 
to an Uſe. See Ules and Trufts, 
| AA 
Incloſure. See Common, (D) i. 392. 
Highways, (F) iii. 57 
Incumbent. See Simony (F)) 
Incumbrancers. See Mortgage iii. 642 
Indebitatus Aſſumpfit. See pft, 
| 1. 163 
Indenture. See Leaſes, () ü iii. 336 
Indictments, iii. 91 
for Treaſon. 
v. 1 | 
Indorſor, Indotſement, of a Bill of Ex- 
change. See Merchant and 
Merchandize (L) | 


See Treaſon, 


Inducement, Matters of, See Pleas and | 


Pleading*, (B) iv. 13 
Infancy and Age, 11. 117 
Infant in Ventre ſa Mere. 
and Age iii. 123 
nel 
dian, ii. 672 
Infancy and Age, iii. 117. 
tive, (D) iv. 176 


| Infidel, Anſwer of, allowed good "IE GO: 


HY dence. Se Evidence, it. 286 
Informa! Iſſues. See Amendment and 

Jeolail, (E) i. 103. Verdict (K) 
Informations, 111. 164 
— Qui Tam. 

Qui Tam, (D) i. 37 

Ingroſſing. See Foreſtalling, ii. 572 
Inheritance. See Leaſes, (Q ) ü. 448 
Injunction, iii. 172 


_— 


Inn-keepers. See Inns and Inn-keepers, | 


I. 178 
Jang and Inn-keepers, iii. 178 


Innuendo. See Slander, iv. 515 
Inqueſt, Inquiſition. See Coroners (B) 
(C) (D) 


Inrollment of a Deed. 
and Sale, i. 277 


Inſpection. See Trial, (A) v. 222 
Inſtitution. See Admiſſion and Inſti- 
tution. 


Inſurance, Policies of. FER Merchants 


and Merchandiſe, iii. 
Intereſt, contingent. 
Inteſtate. 


593 


ſtrators, ii. 385 


Invention, new. See Prerogative, (F)t | 


Iv. 207 


Sce Grants, ii. 647. Guar- 


See Bargain 5 


See Releaſe (L) 
See Executors and Admini- | 


Juſtification of an Aſſault. See Aſſault 


[| Irreverence in Churches. 


: 


See I nfancy | 


Nn 


See Actions 
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laventory: See Executors and Admi- 
„ niſtrators, (E) Vol. ii. Page 
406 5 
| Joint -tenants and Tenants in Common, 
iii. 187. Traders. See Merchants 
and Merchandiſe, (C) iii. 589 
Jointure, 11, 220 | 


| Ireland. See Error, ii. 214. Tender 


and bringing Money into 

Court, (B) v. 5. Treaſon, v. 

120 

See Church- 
„„ ; | 75 © Honey 

Iſſue, General. See Pleas and Plead- 
ings, iv, 54. Treſpaſs, (I) v. 201 

See 


Iſſues, immaterial, and informal. 
Amendment and Jeofail, (E) i. 
103. Verdict (K) 

| Judges. See Courts, 1. 555. 


Judgment. See Execution, 1. 328. in 
dictment, (OG) iii. 111 : 
amending it. See Amend- 
ment and Jeofail, i. 105 | 
———— of Treaſon. See Treafon v. 
153 
Juries, iii. 230 | | 
Juriſdiction, concurrent. See Prohibi- 
| tion, (L) iv. 259 
of Courts. See Courts, i. 
"iy | 


— of Eccleſi aſtical Courts. See 


Courts Eccleſiaſtical, (D) 1. 

617 

See Pleas and 

- Pleadings, (E) iv. 32 
to Pleas in Abatement. 

Abatement (A) 

Jury, Proceſs. 1 5 8 and | 

Jeofail, (D) i | 
Roll. See Amcatmen and Jeo- 
fail, (D) i. 99 5 

Trial by. See Trial (D) : 

Juſtice Seat, Court of. See Courts, i. 

6 
| Juſtice of Ate, Court of. See Court 
e 
- of the Peace, iii. . 285 
of the Peace, Court of. See 
Courts, i. 606 
Juſticiar, or Chief Juſtice. See Courts, 
(A) i. 553. 
Juſtifiable Homicide. See Murder and 
Homicide, (E) iii. 673 


See 


and * (C) 
Keeper 
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K. 


EEPER of the Great Seal. See 
| Court of Chancery, Vol. i. Page 585 
Keepers of Priſons. See Gaol ao 
Gaoler (D) 


Keeping Arms. See Papiſts and P | 


piſh Recuſants (A) B 

Kindred. See Maintenance, (B) ili. 503 

King. See Prerogative, iv. 149 

—— Demiſe of. See Abatement (E) 

— of Morocco. See Aan 

| 4. B80 

. King's Bench, Court of. See Court of | 

King's Bench, 1. 591 

Knight's Service, Tenure dy. See Te- 

| nure (H) 

Koran of Mahomet. See Evidence, i ii. 
286 


. 


ACH Es of the Crown or King. 
See Prerogative, (E) iv. 200 
of Infants. See Infancy and 
Age (G) 
Lancaſter, County Palatine, Court of. 
| See Court Palatinate, i i. 635 
Landlord. See Rent, iv. 335 
Lb, barren. See Tithes ( Q) 
- derelict. See Prerogative, (B) iv. 


1 5 153 

—— Glebe. See Tithes (O) 

Lopcc Legacies. See Legacies (E) 

Larceny, Appeal of. See Appeal (A) 

——— Grand, petit, mixt, and fimple. 

-* : HEE Felony, (F) ii. 475 

Law, Act of. See Conditions (Q) 

— Canon. See Executors and Ad- 
miniſtratots, ii. 31 

— Civil. See Executors and Ad- 
miniſtrators, ii. 371 

— Wager of. See Wager of 8 v. 


Leaſe * Releaſe. See Releaſe, iv. 
274 | 

Leaſehold, Intereſt in. See Baron and 

Feme (C) 

Leaſes and Terms for Years, iii. 295 

Leather. See Smuggling C) 

Leet, Court of. See Court Leet, i. 645 

| Legacies, lil. 465. 

Legate. See Ambaſſzdors, i. 8 


Lect of Attorney. See Feoffment (E) 


N 


Letters Patent. See Prerogative (F) 

of Marque, and Reprifal. See 
Court of Admiralty, (E) 
Vol. i. Page 629 

Levari facias, Writ of. See Execution, 


(C) i il. 357 


Levitical Degrees. See Baron and 


Feme, (A) vii. 283. Marriage 
and Divorce (A) 


Levying war. See Treaſon (F) 


Lewdneſs. See Hereßy, iti. 38 


| Libel, iii. 490 


Lei See Libel (B) 
Liberty of Printing. See Prerogative, 
| (X) iv. 227 
Life, Eſtate for. See Eſtate for Lite 
| and Occupancy, ii. 270 
Ligan. See Court of Admiralty, (B) 
1. 624. Prerogative, (B) iv. 159 


| Eight-houles. See Prerogative, iv. 158 
| Limitation of Actions, iii. 499 


of Eftates. See Remainder 
and Reverſion, iv. 318 
of Truſts. See Uſes and 
Truſts, (H) v. 381 
Livery and Seiſin. See Feoffment, (A) 
| ll. 483 
Livings of Papiſts, Preſentation to. See 
 Univerfities (C) 


| London, Courts of. See Courts, i. 657 


— — Cuſtoms of. See Cuſtoms of 
London, 1. 680, 
Lord's Day, Profanation of. See He- 
rely, ili. 38 


e Houſe of See Court of Par- 


liament, G. i. 583 
Lunaticks. See Ideots and Lunaticks, 
Ii. 79. Prerogative, (D) iv. 
176 


M. 
TAHOME T's Koran. See Evi- 


dence, ii. 286 


| Maihem, iii. 519 


——ů . of. See Appeal (A) 


123 
Mainprize. See Bail in Civil Cauſes, 


j. 26 
Maintenance, 5. the Offence of buy- 
ing and ſelling a pretend- 
ed Title, iii. 520 
—— dee Champeriy, i. 360 
Malefeaſance. See Actions on the 


Caſe, i. 44. 
| Malice 
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Malice prepenſe. See Murder and Ho- 


| micide, (C) Vol. iii. Page 605 
Malicious Proſecution. 
the Caſe, i. 61 
Mandamus, iii. 527 | 
Manor. See Court Baron, i. 648 
ManBaughter. - See Murder and Homi- 
| i. 571 | 
Mariners. 


Ma rkets. 


444 
Marque, . of. See Court of Ad- 
miralty, (E) 1. 629 
Marriage and Divorce, iii. 566g _ 
| Abatement, by Reaſon of. 
| See Abatement, i.. 
forcible. 

Divorce, iii. 576 
Marſhalſea, Court of. See Court of 


chandize (E) | 
See Fairs and Markets, ii. 


the Marſhalſea and Palace] 


Count, 1. 632 
Maſs, ſaying or hearing it. See | 
and Popiſh Reculants (C) 
Maſter and Servant, ifi. 544 
—— — of a Ship. See Merchant and 
 Merchandize, iii. 590 | 
See Maihem, iii. 519 
Appeal of. See Appeal, ( 
4 12 
Member of Parliament. 
| Parliament, (B) i. 569. 
vilege, iv. 228 
Merchandizes. See Merchant and Mer- 
chandizes, iii 583 | 
Merchant and Marcbandizes, iii. 583 
Merger of a Leaſe for Years. See 


Mayhem. 


Pri- 


Leaſes and Terms for Years, 


(8) ill. 
Meſpe. Lord. 
—— Profits, Action for. 
| ment, (H) ii 181 
Mintia, See Soldier, iv. $71 
Milk. See tithes, v. 63 
Mills, Miller. See 8 

Mines. 


451 
See Tenure, (D) v. 39 
dee Eject- 


8 


Tithes, v. 52 
Minors, Minority. See Infancy and 
Age, ili. 118, 123 
Miſcontinuance. 
Jeotail, 1. 91 
Miſdemeanor. See Informations, 111 165 
| n See Action on the Caſe, 


44 
Miſnom er and 3 ili. 81 
dee Abatement * 


See Actions on 


IMiſtecital in Pl-ading. 


See Merchant and Mer-| 


] ——— le Eſtate. 


See Marriage and 


| Monſtrans de Fait. 
See Court of 


| Mutiny and deſertion. 


See Pierogative, (B) Iv. 160. i 


See Amendment and 1 
| Nor gone rivers, 


5 INDEX 10 


Miſpriſion of Clerks. See Amendment 
and Jeofail, (B) Vol. i. Page 90 

——— of '[ reaſon. See Juſtices of 
Peace, (E) iü. 291 

See Pleas and 

5 Pleadings, (E) iv. 17 

of a releaſe. See Releaſe (L 
iv. 291 

——— of a Statute. = Indi@tment, 


(H) iii. 111. Statute, (L) iv. 
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Miſtake. See Amendment and Jeofal, 


—- 03 
Mitter le Droit. See Releaſe, i iv. 271 
See Releaſe, iv. 270 
- Mittimus. See Commitments, 
©: BJ; $60 ; 3 
Modus Decimandi. See Tithes (R) 
Monaſteries. See Tithes, v. 89 
Money. See Tender and bringing Mo- 

-- ney. into Court, v. 1. 

— — current, diminithing, or coun- 
terfeiting it. See Treaſon, (1) 
v. 126 

—— dee ene (B) iv. 160 

Monks. See Grants, ii. 646. Tithes 

IW) v. 88 ö 


| Monopoly, iii. 626 


See Prerogotive, (F) iv. 206 

See Pleas and Plead- 
ings, (J) iv. 109 

Morocco, King of. See Au baff. dor, 


3 86 
Mortd'anceſtor. See Aſſ ſe, (A) 1. 159 
Mortgage, iii. 630 


Mortmain, See charitable Uſes and 
Mortmain, i. 361 | 
ak See Baſtard, i. 315. 
lurder and Homicide, iii. 661 
See Soldiers, iv. 


571. 


0 N. | 


FAME. See Miſnomer and Ad- 
dition, ili. 615 
Names of Corporations. 
rations, (O) i. 501 
Naturalization. See Aliens, (B) i. 79 
See Prerogative (6) 


See Corpo- 


Ai. 156 
Ne 5 Regno, Writ of, Sce Prero- 
gative, iv. 168 | 


\ ; 


| Negative 


B A C O N's 


Negative pregnant. 
| Pleadings, Vol. iv. Page 28 


Negotiable Notes. See Merchant and 
---..- Merehandize (E}- 
New Aſſignment. 
v. 216 
—— Invention. 
35... oy 
— I rial; See Diel (L) e 
Newſpapers. See Stamps, (D) iv. 618 
 Night-time. See Burglary (D) 
| Nik Prius, Count of. 
1 of Allize, and Niſi 
Prius, i. 607 
Roll. See 5 and 
este (D) i. 
| rial at. Ses Trial (F) 
Nobility. See Court of Parliament, i. 
566, 569 
Nomine Penz. See Rent, iv. 362 
Nonage. See Infancy and age, (L) 
Tn: | 
Non 8 Mentis. Sce Ideots and 
FFF 
Nonconformity. See Herely and Of. 
fences againſt Religion, iii. 42. 
Papiſts and Popith Reculants, 
| a ill. 784 
Nonſeafance. See Actions on the Caſe, 
„„ 
Non Obſtante. 


v. 177 


See Prerogative, iv. 


See Presents (D) 


Nonperformance of a Condition. See 


Conditions, (Q) 

Nonſuit, iii. 678 

Non-tenure, Flea of. See Pleas and 
Pleadings, iv. 104 

Notes, negotiable, promiſſory, &c. 
Merchant and Merchancize, (L) 


„ D032 
Notice of Trial. See Trial . 
Novel Diſſeiſin. See Aſſiſe (A) 1. 15914 


Nuncupative Wills. See Wills and 
| Teſtamenis, (D) v. 518 
Nunneries. See Tithes, v. 89 
Nuſances, in. 683 

See Actions on the Ca (G) 
i. 60, 61. 


8 


WW 
JATH of e refuſi ing to 
take it. See Premunire, iv. 


147. Treaton (N) 
Oaths. 


See Pleas and 


| Occupancy, Ettate for. 


See Treſpaſs, (K) 


See Court of the 


| 


See | 


Highways, (E) iii. 


See Prerogative, (C) iv. 167 | 


| Palace Court. 
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Obligations, Vol. iii. Page 689 
Sce Eftate for 
Life, and Occupancy, ii. 270 
Occupant. See Eftate for Life and 
Occupancy, ii 273 
Univerſal, See Prerogative, 
iv. 153 
Offences againſt the Common Prayer, 
See Hereſy and Offences againſt 
Religion, iii. 40 
againſt Religion. See Hereſy 
and Offences againſt Religion, 
lit. 34 
Officers, See Offices and * 111. 
| 718 | 
Offices and Officers, 11. 718 
Officina Brevium. See Court of Chan- 
cery, (A) 1. 585 
Oleron, Laws of. Se Court of Ad- 
miralty, (D) i, 629 
Omiſſion in Pleading, See Pleas and 
5 Pleadings, (B) iv. 17 
Oppreſſive Proceedings. 
on the Caſe, (UH) 
Orders Popiſh. Sce Lieaſon (Q 
Ordinary. See Executors and Admi- 
niſtrators, ii. 414. Simony (F) 
Original Witt. See Amendment and 
Jeofail (D) 
Orphans. See Cuſtoms of London (B) 
Oaiter, See Ejectment, (H), 11. 181 
Outlawry, lll. 745 
Abatement, by reaſon of. 
See Abatement (B) 
Owners and Maſters of Ships, See 
| Court of Admiralty, (E) 1. 629, 
Merchant and Merchandize, (D) 
iii. 590 
Oxford. See Univerſities, v. 326 
Oyer. See Pleas and Pleadings, iv. 10g 
- and Terminer, Court of, Sce 
Court of the Juſtices of Oyer 
and Terminer and Gao] deliver 
ry, 1. 604 | 
- and Terminer, Trial at. 


Trial, w. 2338 
EF. 


JACKWAY. . See Highways, iii, 


See Court of the Mars 


| ſhalſea and Palace Court, i. 632 
Palatinate Courts. 

nate, i. 633 

{ Phamphlers, Sce Stamps, (D) iv. 618 


Pannel 


See Courts Palati- 


Sce Actions 


See 
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Pannel of Jurors. See Juries, (B) 
Vol. iii. Page 235 
Paper. See Stamps (D) iv. 614 


Papifts and Popiſh Recuſants, iti. 779 
Paramount, Lord, See Tenure ) v. 


39 
Para vail ſenant. Foe Temare (D) v. 39 
Parceners. See Coparceners, i. 443 
Parchment. See Stamps, (D) iv. 614 
Pardon, iii. 801 


Parliament, Court of. See Court of 


Parliament, i. 566 
Eccleſiaſtical. 
Ecclefiatical, (A) i. 610 


(O00 iv. 228 
Parochial Tithes. 
Parol Agreements. 

(C) 

— Demurring. See Infancy and Age, 
| [3 mu. $52 -- 

—— Evidence. See Evidence (G) 

Parſon. See Corporations, (C) i. 504 


See Tithes (F) 
See Agreements 


Paiſons, Leaſes by. See Leales, (F) 


= -. 
Parties, Act of. See Conditions, D 
1. 434 
Partition. See Coparceners, (C) (E) 


Joint-tenants, iii. 211 


Partners, Partnerſhip. ode Merchant and | 


Merchandize, (C) iii. 589 

Partridges. See Game, iv. 616 

Paſſing of Bills. 
ment (E) i. 

Patents. See „ (F) i iv. 203 

Patron. See Simon) (F 

Pauper, iii. 811 

Pawnbroker. See Bailment, „ 

Payment of Rent. See Rent, iv. 343 

Peace, Surety of. See Surety of the 

Peace, iv. 686 


gu Treaty of. See Prerogeiive, (D) IE 


iv. 1 


clefiaſtical, (A) i. 612 
Peers of Parliament. See Court of 


Parliament, (B) i. 56g. Pri- 


vilege, iv. 228, 229 


Penal Statutes. 
(A) 1. 37 


Penalty of a Penal Statute. - Adi. | 


ons Qui Tam, (G) 1. 


See b 


See Actions Qui Tam, 


Performance of a Condition. F > Con- 
ditions (P) 


— — of a Covenant. 
nant (HH) | 


4 


Members of. See ne, | | 
| Piepowders, Court of, See Court of 


75 Rag of Parlia- 1 


pPeculiars, Court of See Courts E- 


See Cove- 1 


Phyſici ician. 
| Phyſicians, College of. See Corpora · 


A GENERAL INDEX TO 


Performance of a Promiſe. 


See AL. 
 ſumplit (G) ol 


| Perjury, Vol. iii. Page 814 


Perſona] Tithes. See Tithes (B) (M) 
Petit Cape. See Actions in General, 

„ i. 27-.. 
- Larceny, "Sie Felony (F) | 
- Derjeanty, Tenure by. See Te- 
nure (L) 
Treaſon. See Treak ſon (X) 
Petty-bag. See Court of Chancery, 
(6) 1. 587 
See Conſtable, (B) 1. 440 


tions (C) i. 501 


Pie powders, i. 656 
Fire, iii. 819 
See Court of A i. 622 
Plea Roll. See 8 and Jeo- 
fail, (D) i. 


Pleading. See Pleas and Pleadings, 
iv. 1 
— in Abatement. lies Abies: 
ment, 1. 2 


of Accord and SatiofoRtion. See 
Accord and Satis faction, i. 25 
of Alienage. See Alien, (E) i. 84 
- of Ancient Demeſne. See An- 
cient Demeſne, i. 113 
in an Action of Appeal, 
Appeal, i. 128. 
- in an Action of Aſſault and 
Battery. See Aſſault and Bat- 


tery, 1. 155 


See 


—— of an Allite, See Aſlife, i i. 159 


in an Adtion of Aſſumpfſit. 
See Aſſumpſit, i. 177 
in an Action Qui Tam. See 
Actions Qui Tam, i. 40 


. an Award. See Arbiitament 


and Award, (G) i. 150 
in Actions by and againſt Bail. 
See Bail, i. 216 
a Bargain and Sale. 
gain and Sale, i. 279 
— a Bill of Exchange. See Mer - 
chant and Merchandize, iii. 614 
——- in an Action of Covenant, See 
Covenant, L 548 
— a Cuſtom. See G, 5 679 
in a Writ of Error. See Er- 
Tor, it, 225 
— in an Adlion of Efeape. See 
Eſcape, ii. 247. 


See Bar- | 


Plesding 
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Pleading in an Action on a Bill of Ex- 
change. See Merchant and Mer- 
chandize, Vol. iii. Page 614 

inan Action of Formedon. See 

___ Formedon, ii. 591 
——— a freſh Suit. See Eſcape, i ii. 
32247 


i the Statute of Limitations. Gee | 


Limitation of Actions, ili. 518 
— 2 Miſnomer. See We and 
Addition, 111. 624 


. Obligation. See Obligation, 
iu. 714 


— — in an AQion Qui Tam. See E 


Actions Qui Tam, i. 40 
in an Action of Replevin. See 
Replevin, iv. 388 
— inn Action of Scire Facias. 
See Scire Facias, iv. 423 


—i an Action of Slander. See = 


Slander, iv. 511 
——— a Statute. See Statute, iv. 655 


—— a Tender. See. Tender and 


bringing Money into Court, v. 

14 
—— Where Money has been brought 
into Court. See Tender and 
bringing Money into Court, v. 

23 


Treſpaſs, v. 191 


in an Action of Trover. See 
| Preſentations to Popiſh Livings, or by 


Trever, V. 271 
———— in an Action of Ufury. Sce 
_ Viury, (K) v. 419 


Waſte, (L) v. 483 

Pleas and P! eadings, i iv. 1 | 
Pledge, Pledging Goods. See Bail- 
ment, (B) 1. 237 


Policy of Aſſurance. dee Merchant and | 


Merchandize, iii. 598 

Polls. See Juries, (E) ili. 251 
Polygamy. See Bigamy, i. 321 
Popith Bulls. See Premunite, iv. 145. 
| _ Treaſon (O) 


—— Livings, Preſentation to. See 


Unive erſities (C) 


—— Orders and Education. See Trea- 


| ſon Q 
. See Abatement, (B) 


4. Papiſts and Popiſh Recu- 


Gow iii. 7 


9 
Portion of Tithes. See Tithes (H) 


Portions. See Legacies, (E) ili. 479 \ 


Poſſe Commitatus. See Sheriff, iv. 45 3 


an Action of Waſte. See 
Preſentments. See Churchwardens, (D) 


Poſſeſſio Fratris, See Deſcent, Vol. ii. 


Page 30 


Poſſeſſion, *I'ranfmutation of. See Uſes 


and Truſts, v. 359 
Unity of. . See Tithes(X) 


| Poſſibility of Iſſue. See Eſtate Tail, ii. 


267 
a far len See Re- 
| leaſe (H) 


Poſthumous Children. See Infancy and | 


Age, (C) iii. 124 


Poſt- office. See Actions, i. 47 


Poundage. See Smuggling, (C) (D) 
iv. 533, 535 


111. 411 


Prayer of Age. See Infancy and Age, 


(L) un. 163 
Common. See Hereſy and Of- 
fences againſt Religion, (D) iii. 


40 
Predial 'Lithes, See Tithes (N) 


| En iv. 145 


Abatement, by Reaſon of. 
See Abatement (B) 
Prerogative, iv. 149 
Court. See Cours Fecler 
Gaſtical, i. 611 


| Preſcription. See Cuſtom, i. 669. High- 
— 11 an Action of Treſpaſs. See | 


ways, (F) iii. 57 
— in Non Decimando. See 
Tithes, v. 86 


Papiſts. See Papiits and Popiſh 


Recuſants, (C) iii. 790. Uni- 


verſities (C) 


Copyhold, (G) Indictments, iii. 91 


Preſumptive Proof. See Evidence (H) 


Pretended Titles, the Offence of buying 
and ſelling them. See Main- 
ttenance, ii. 520 
Pretender. See "Treaſon (U) 
Primeway. See Highways, iii. 54. 
Principal in Lrade. See Merchant and 
Merchandize, iii. 587 


Printing. See Prerogative, (E) iv. 207 
Priors. See Aliens, 1. 84. Tithes, (F) 


v. 65 


Priſons, Prifonets. See Commitments, 


„ Gaol and Gaoler, ii. 
626 


Privilege, iv. 21 


Court of Parliament, i. 566 
* 


Privilege 


power to make Leaſes. See Leaſes ( 


of MembersofParliament See 


74 


Privilege of Pleading. See Pleas and 


Pleadings, (F) Vol. iv. Page 36 


Privity of Contract. See Debt (C 
Privy Seal, or Privy dignet, counter- 

feiting them. See Treaſon (H) 
Probates of Wills. See Execuiors and 


Adminiſtrators, ii. 397. Wills 
and Teſtaments, (D) v. 517 
3 e 


Proceedings, oppreſſive. 
on the Cafe, (H) i. 
Proc eſs and Procels Roll. 
ment and Jeofail, (D) Juries, | 
(B) Outlawry (A) 
Prochein Amy. See Baron and Feme, i. 


285. Infancy and Age, iii. 149 | 
See Prerogative, D 


| Proclamations. 
ivy. 188 


Proctor of the Clergy. See Courts Ec. | 


cleſiaſtical, i. 610 | 
in Doctors Commons. See Man- 
damus, (C) iti. 5 31 
Profanation of the Lord's Day. See 
Hereſy and 1 againſt 
Religion, (D) iti 38 
Profert in Curia. See Pleas and Plead- 
ings, iv. 109. 
bringing er into Court, 
(H) v. 18 
Prohibite Goods. 
42 
Prohibition, iv. 24 40 | 
to a Suit l tor ſcandalous Words. 
See Slander, iv. 520 


See Smvggli Z, iv. 


ads 


| 97 
Prolixity in Pleading. See Pleas and | 


Pleadings, iv. go 
Promiſe. See Aſſumpfit (E) 
Fromiſſory Notes. See Merchant and 
Merchandize, (L) iii. 605 


Proprietate probanda, "Writ of, See 
Replevin, iv. 381 | 
Prorogation of Parliament. See Court 


of Parliament, (F) i. 582 
Proſecutions. See Actions on the Caſe, 
(H)i. 61. Indictments, (A) iii. 91 
Proteſtant Diſſenters. See Hereſy and 


Offences againſt Religion, (D) 


iii. 45 5 
Proteſtation. 


iv. 67 


Proteſting a Bill of Exchange. See 


Merchant and Merchandize, | 
(L) iii. 612 

Prothonotaries. Sce Pleas and Plead- 
ings, iv. Et 


— A | 


Tender and 


— 


| Quajenting. 


| Quarter Seſſions. 


[Quo Warranto. 


to a Suit for Tithes, See Tithes, | 


See Pleas and Pleadings, | | 


| Purpreſtures. | 


A GENERAL INDEX T O 


See Wills and 
3 (D) Vol. v. Page 


Publication of a Will. 


504 
Publiſhing a Lil See Libel, (B) ii mY 


Puis darrein 11 Plea of. See 


Abatement, i. 9. Pleas and 


Pleadings, iv. 142 
purchaſe of an Eſtate. See Deſcent, 


ki. 
See Court of Sheriffs 


Torn, (C)1. 642 
Putting off a Trial, bee Trial (6) 


Q. 
ARK ERS. See Tiches, (pf Js 


107 
Quare Impedit. See Abatement, i. 8, 
10, 13. Amendment, i. 9: 


Simony, iv. 470 

See Dower, (B) ii. 122 
See Count of Seſſions 
of Juices of Peace, i. 608 


Querela. See Audita Querela, i. 193 
Qui Tam Actions. See Actions Qui 
Tam, 1. 37 


Quit-rent. See Rent (A) 


165 
R. 
APE. See Appeal, A). 123 
| Rates. See Churchwardens, (C) 
1. 373 


| Receiver or Bailiff, See Account (B) 


See Court of TEN 
(D) 1. 628 
Recognizance. See Execution, ii. 3 30. 
Surety of the Peace, (H) (D)Sure- 
ty of the Good Behaviour ) 
Record, Trial by. See Trial (B) 


Receivers. 


Recoveries. See Fines and Recoveries, 
| 1. 520 
Common. See Fines and 


Recoveries, ii. 545 
See Fines and Recoveries, 
; ii. 541 
Rector. See Churchwardens, i. 371 
Recuſancy, Recuſants Popiſn. See 
Papiſts and Popiſh Recuſanis, 


ili. 1 


Recovery. 


Redemption 


See Intormations, iii. 


_ ow HH. 


. 


— 


| 32 
| Kegiſtring Eſtates. 


Replication. 


Repugnant Conditions. 
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3 of: a Mortgage. 
| gage, (E) Vol. li. Page 638 


Re. entry. See Rent, iv. 361 4 
See Tender and bringing Mo- 


Refuſal. 
ney into Court, (F) 


Regiſter of a Biſhop. See Actions, i. 


Popiſh Recuſants, iii. 293 
Regrating. See Foreſtalling, ii. 571 
Relation between Inrollment and Deed. 

See Bargain and ule (E) 
Releaſe, iv. 263 
Relief. See Heriot, iii. 47 | Le 
Religion, Offences againſt. See Here- 


ſy and Offences againſt Religion, | 
See Pap ts and Po- 


Ul. 34 


— Popiſh. 

8 piſh Recuſants, lit. 787 

Reliques. See Papiſts : and Popiſh Re- 
cuſants, (C) iv. 785 

Remainder ard * Pal Feng 

| in Formedon. 
don, (A) i. 588 

Remitters, See Dower (B) ii. 127 

Rent, iv. 334 

— Charge. 

| charge, i. 114. Rent (A) 
—— Scck. dee Rent (A) 
— Service. See Rent (A) 


iv. 292 


wardens (A) (C) 
Repleader. 
(M) iv. 126 | 

Replevin and Avowry, iv. 372 

Colts in. See Coſts, (F) i. 522 

See Pleas and Pleadings, 
v. 6. Treſpaſs, [I) v. 209 

Repriſal. See Court of Admiralty, (E) 
+ 089 

Republication of a Will See Wills 

and Teſtaments, (D) v. 511 
Repu gnancy in Amendment. 


— —— 
— 


in a Grant. 


ii. 665 


—— a Will. 88 Wills and 


Teſtaments, v 821 
in Words. 


dee Conditions 


Reſcous. 
Reſcue, iv. 395 
Reſervations, See Ts (E)i iii. 361 


L) 
See Reſcue (D) (E) 


See Pleas and Pleadings, 


See A- 
mendment and Jeofail (E) i. 102 
See Grants, (i) | 


— in Pleading. See Pleas and 
0 Pleadings iv. 94 


Keparations of Churches. dee Church- 


ABRIDGMENT. 
See Mort- | 


| Reſulting Truſts. 
8 Papiſts and | 


See Forme- 


| Revocation of Adminiſtration. 


See Annuity and Rent- | 


See Slander (p) | 


. 


| Reſpondeas Ouſter. 


Reſtitution. 


Returning Officers. 


Reverſal of an "ul 


Saciament. 


ö 


75 
Reſignation Bonds. See Simony (D) 
(E) | 

See Abatemenr, 
Vol. i. Page 1, 11, 15 

See ſorcible Eniry and De- 
tainer, ii. 563 


See Uſes and Truſts, 
(C) v. 389 | 
Uſes. See Uſes and Truſts, 
(0 v. 382 
Retraxit. See Nonſuit, (A) iii. 678 
See Court of Par- 
liament, (D) i. 580. Juties, (E) 
iii. 261 | 
Returns to Writs of Habeas Corpus. 
See Habeas Corpus, (A) iii. 10 
to Mandamus's. See Manda- 
mus (Kk) =: 
of W 08 


(C) iii. 


See Outlawry, 


See Out- 
lawry (E) 
Revetſion. See Leaſes, (N) Remainder 
and Reverſion, iv. 292 
See Ex- 


ecutors and Adminiſtrators, (E) 
11. 410 

of an Authority. See Au- 
thority (E) 


| ———— of an Award. See Arbitra- 


ment and Award (B) 

—of a Power. See Uſes and 

 Frufts, (G) v. 376, 377 

Rhodian Laws. dee Court of Admi- 
ralty, i. 629 

Right, Writ 855 = Ai in Gene- 
ral, (A) 1 1. 2 

River. See Court of A A) i. 623 

Riveis, Navigable. See Prerogative, 

iv. 156 

Roads. See Highways, (G) i ili. 

Robbery. Sce Hue aud Cry, (851 111. 66 

Rome, See of. See lreafon, (I) (P) 

Royal Fithes. See — (B) iv. 


157 | 

—— Franchiſe of Ely, Court of. See 
Court of the Royal Franchiſe of 
BN i, 639. 


8. 


ABBATARIANS. See Baron and 
Feme, i. 284 
See Papiſts and Popiſh Re- 


cuſants, (A) iii. 784 
ES: Sacramen 


76 


Sacrament, reviling it. 


See Hereſy 


and Offences againſt Religion, | | 


| Val. iii. Page 40 

Safe Conduct. See Court of Admiralty, 
| 1. 622 

Sale. See Bargain and Sale, i. 273 
Sales, Bills of. See Bill of Sales, i. 322 
in Fairs or Markets. See Fairs 


and Markets (E) 


Salvage. 
| dize, iii. 601 | 
Satisfaction. See Accord and Satisfac- } 

5 tion, i, 22 

Scandal. See Slander, iv. 480 


Scandalum Magnatum, i Iv. 404 


Religion, iii. 34 
School, teaching of. See Hereſy and 


Offences againſt Religion, (D) 
iii. 41. Papiſts and Popith Recu- 


ſants, (C) iii. 790 | 
Schoolmalter. Sec Mandamus, (C) ut. 
. 


Scire facias, iv. 409 


Sea. 


Seal, Great and Privy, counterfeiting of. 
See Treaſon (H) 
Sealing a Pond. See Obligations (C )] 
Seamen. See Court of Admiralty, i. 
| 626, 627. 
chandiee, ili. 583 
Seats 1 in . Church. Sce Churchwardens 
(8) 
Sbeond Deliverance. See Replevin, (E) 
iv. 380. Superſedens, (D) iv. 
6 


Ry. 

of the Good Behaviour. See | 

Surety of the Good ——— 
(A) iv. 696 ü 

of the — See Surety of the 
Peace, iv. 686 

See of Rome. See Treaſon ( P) 


Seiſin. See Aſſiſe, (C) Courtet) y of Eng- 


land (C) 
Self- murder. See Coroner, (D) i. 496. 
Felo de Se, ii. 480 
Selling Offices. See Offices and Ofh- 
cers (F) 
Popiſh Books. 
Popith Recuſants, (C) in. 790 
——— Titles. See Maintenance, iii. 520 
Separation of Huſband and Wife. 


and Divorce, iii. 569 
1 Sequeſtration, i iv: 424 


See Court of Admiralty, {©)i. | 
626. Prerogative, (B) iv. 156 


Merchant and Mer- 


75 | 
See Obligations, iii. 60 


See Papiſts and 


See 
Baron and Feme, (B) Marriage | 


| 


See Merchant and Merchan- 


= Sham Pleas. 
Schiſm. See Hereſy and Offences againſt : 


| Special Bail. 


Spiritual Courts. 


A GENERAL INDEX 1 O 


— Grand, Tenure by. See Te 
nure, Vol. v. Page 46 5 
— (Petit.) See Tenure, v. 4) 
Servant. See Maſter and Servant, iii. 5 
Service, Divine, and Knights 3 
Tenure by. See I enure, v. 43 
So of the Peace, Court of. See 
: Court, 1. 608 
Severance. See Joint-cenants, a) ; ii. 
210. Summons and Severance, 
| iv. 660 
e Commiſſioners, Court of. See 
Court of the Commiſſioners of 
Sewers, i. 653 


See Pleas and W | 
iv. 65 | 
Sheriff, iv. 429 | 
Sheriff's Court. See Courts in London, 
i. 658 LY 


— Torn, Court of. See Court of 
the Sheriff's Torn, i. 640 

Ships, Maſters, Owners, &c. of. See 

| Merchant and Merchandize, 1 in. 


A | 

Sign Manual, counterfeiting of. bee 
Treaſon (H) 

Signet, Privy, counterfeiting of. See 
Treaſon, (H) 


Signing a Bond. See Obligations (C) 


— a Will. See Wills and T0 
ments, (D) v. 504 | 
Silva Caedua. See Tithes, (C) v. 57 
Similitude of Hands. See Evidence 
>" 
Simony, iv. 465 
Slander, 1 iv. 480 


| ——— See Limitation of Adios, (0) 


| iü. 507 | i 

Smuggling, iv. 523 

Socage, Guardian in. See Account (A) 

Tenure i in. See Tenure, v. 49 

Sodomy, iv. 569 

Soil. See Common (B) (C) Highways 
(B) iü. 54 

Soldiers, iv. 571 

Solicitor. See Attorney, i. 184 

See Bail in Civil Cauſes, 

[i. ess 

See Courts Eccles - 
aſtical, 1. 609. 

Stage-coach, Maſterof. See Carriers (A) 

Stamps, iv. 595 

Stannaries, Courts of. See Courts of 
the Stannaries, i. 652 

Star-chamber, Court of. See Courts 

Palatinate, i. 636 5 

— iv. 633 


- . 
* 
4 


Statute 
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| Statuteof Limitations. See Limitation 


of Actions, Vol. iii. Page 499 
—— Merchant. See Execution, (E) | 


1. 330 


3 Miſrecital of. See IndiQtment, (H) : 


iii. 111 
—— Staple. See . (EY ii. 3 330 
Steward of a Copyhold. See Copyhold, 

(H 1,478 
Stipulation. See Courts of Admiralty, 
FF 
Stranger, Act X See Conditions 2 


432 
Stray. See Prerogative, i iv. 164 


Streets. See Highways, iii. 55 

Stroke, accidental. See Treſpals (D) 
v. 168 

Subjects. 3 Prerogative, (O) iv. 
16 


Submiſſion to an Award. See Arbitra- 

ment and Award (B) | 

Subordination of Courts. See Courts, 
D) 1. 558 

Subornation of Verury. See Perjury, 

1 B46 

Subpœna. See Evidence, ii. 294 

Subſidies. See Smuggling, (B) (D) iv. 
525» 534 | 

SubtraQiion of Tithes. See Tithes, (Bb) 

| . 100 

Succeſſion of the Crown, denying i it. 
See Treaſon (R) | 

Suffragans. See Courts Eccleſiaſtical, 

ET.» 

Suggeſtion, See Prohibition (E) 

Suicide. See Felo de Se, ii. 480 

Summons and Severance, iv. 660 

See Actions in General, (A) 

. 

| — parliament. 

Parliament, (C) i. 571 

Sunday, See Hereſy and Offences againſt 


See Court of 


nv Th iii. 38. Weit Oh; : 


0 
Superſedeas, iv. 667 
See Certiorari (G) 


Superſtitious Uſes. See Charitable Uſes 


and Mortmain, 1. 365 
Supplicavit, Writ of, See Baron and | 
Feme, i. 285. Surety of the Peace y 
E] i. 689 
dupremacy, refuſing to take the Oath of. 
See Treaſon (N) 
Surety of the good Behaviour, iv. _ 
—— of the Peace, iv. 680 


Tales. 


77 
See Miſnomer and Addition 


Surname. 
(B) 
Surpluſage in Amendment. See Amend- 
ment and Jeofail (E) Vol. i. 
Page 102 
in Pleading. See Pleas and 
Pleadings, iv. 94 
in Statutes. See Statute, L) 
iv. 659 
Surrenders. See Copyhold, (G) i. 475 
Survivorſhip. See Cuſtoms of London, 
(C) i. 685. Joint-tenants and 
Tenants in Common, (I) iii. 


| 204 | | 
Suſpenſion of Rent. See Rent (M) 
Swainmote, Courts of. See Conrts of 


the Foreſt, 1. 639 
Swans. See Prerogative, (B) iv. 157 
Swearing. See Hereſy and Offences 
againſt Religion, (D) iii. 40 
Synod, National. *See Courts Eccle- 
ſiaſtical, (A) i. 610 


1 


AIL, Eſtate in. See Eſtate in Tail, 
11. 256 

See Juries, (C) iii. 248 

Taverns. See Inns and Inn-keepers, ii. 
185 

Tenancy in Common. See Joint te- 
nants, and Tenants in Common, 
n. 187 

Tenant in Common. See Jaint-tenants 
and Tenants in Common. in. 187 

by Curteſy. See Curteſy of 

England, 1. 667 

in Fee-ſimple. See Eſtate in 

Fee-fimple, ii. 249 

- for Life. See Eſtate for Life 

and Occupancy, 1. 270 | 

by Occupancy. See Eſtate for 

Life and Occupancy, ii. 270 

— for Years. See Leaſes and 1 erms 
for Years, ili. 295 

Tender and wes Money into Court, 

Pe. 

Tenure, v. 35 

| ——— See Highways (F) 

' —=—— in General. See Tenure, (A) 
+30 

— in S 

V, 40 
—— in Frank Alwe 


See Tenure, (E) 
See Te- 


Surgeon. See Conſtable, (B) i. 440 


| 


nure, (F) v. 42 
3 Tenure 


58 


Tenure by Divine Service. See Tenure, 


(G) Vol. v. Page 43 
by Knights =—_ 
nute, (H) v. 4 2 
by Elcuage. e Tenure „(I v. 45 
- by Grand Ser jeanty. See Te- 
nuie, (K) v. 465 


by oy . See Tenure, | 


(L) v. 

by Calle. guard. See Tenure, 
Win,, 

by Cornage. See e (N) 
v. 48 | * . 
in Burgage. See Tenure | „(O) 
V. 48 
in Villainage. See Teoure, (P) 
Ve 49 
in Socage. See Tenure, (Q)] 
v. 49 
Terminer. See Cors 1. 604 


Terms for Vears. See Deviſes, (E) 
Leaſes and Terms for Years, 111. 
2 
Teſtaments. 
v. 496 


See Wills ad Teſtaments, 


(H) ii. 416. Wills and Teſta- 
ments, (A) v. 497 
Tin. 
Tinners. See Courts of Stannaries, * 
65 2 | | | 
Tithes, v. 50 5 
Tithingman. See Conſtable, (A) i. 
38 


4 
Titles, pretended, the Offence of 2 * 


ing and ſelſing them. See 


 Majotenance, iii. $20 


Toll. 


See Fairs and Markets, (D) fi. 
458 
Tolmge and Poundage. See Smug- 
gling (C) (D) 5 


Torn of Sheriff, Court of. See Count | 


of Shetiff's Porn, i. 640 

Tout Temps Priſt. S-e Tender and 

bringing Money into Court, (H) 

v. 17 

Town. 
(B) iii. 620 

Trade. See Merchant and Merchancize, 

1, 583 | 

exerciſiag of. Sce Maſter and 

Servant, iii. 551 

Tranſcript of a Reco; d. See Error, (D) 
ii. 202 

Tranſmuration of Pofſ-Mon. 

55 e [E). 359 


See Uſes 


See Te- 


See Courts of Stannaries, i. 652 | 


| Veſted Legacies. 


See Miſnomer and Addition, 


Viſitor. 


"1 


| Tranſ) portarion, 


[Turn Sheriffs. 


Turnpike Roads. 
Teſtator, Deviſor. o ic (A) ü 50. | 
Executors and Adminiſtrators, 


A GENERAL INDEX TO 


See F elony, (H) Vat. 
ii. Page 478. Smuggling, (G) 
tv. 562 
Traverſe of a Return to a Mandamus. 
See Mandamus (K) 
— in Pleading. See Pleas and 
Pleadings, iv. 67 
. 5 
See Juſtices of Peace, (E) iü. 
291 
Treaſure Trove. 
164 
Treſpaſs, v. 157 


Trial, v. 220 


see Prerogative, i iv. 


- See Indictment, (G) If. 111 


— at Bar. 


See Trial, (E) v. 212 
at Niſi Prius See Trial, (F) 4 234 
of Treaſon See reaſon (Cc)v. 148 


1 Trover, v. 886 


Truce. See Court of Admiralty, i. 622 
Truſts, See Court of Chancery, i. 590. 
Uſes and Truſts, v 338. 3866 
See Torn ot Sheriff, 
Court of, 1. 640 
See . (G) 
ii. 19 . 


v. * 


ARTANCE in Pleading. dee 
Pleas and Pleadings, iv. 7 
Vellum. See Stamps, (D) iv. Gia 
Venue. See Actions local and tranſ- 
tory, (B) i. 34. Vine or Ve- 
. 
—— when the Court will. chince it, 
See Actions e and tranftioy, 
(B) i. 35 8 
Verdict, v. 281 
See ſuries (I) 1 
— in Amendment. See Amend- 
ment and Jofail, (D) iii. 101 
See Legacies (L) 
Vicar. See Church wardens, (A) i. 371 
Vicars, Leaſes by See Leaſes and Terms 
for Years (F) | 
ViRualler, Victuals. See Inns and Lan- 
k-epers, iii. 180 
View. See Juries, (H) ili. 250 
Villainage, Tenure in. Sec Tenure, (P) 
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See Mandemus; 3 It. 529 
Viine or Venue, v. 321 
Umpire. See Arbitrament and Award, 
i. 137 
| Uncore- 


Voucher. 


BACON's AB 


Uncoreprilt. See Tender and bringing 

Money into Court, (H) Vol. 
v. Page 16, 17 

Under-Sberiff. See Sheriff, iv. 436 

Unity of Poſſeſſion. See Tithes (X) 

niverſal Occupant. See Prerogative, 
iv. 153 | 

Univerſities, v. 326 

Void and Voidable, v. 3 | 

| Voidable. See Void and Voidable, 1 V. 


1 3 
See Fines and Recoveries. 11. 


__ Uſes and Truſts, v. od, 386 
— Charitable. See charitable Uſes 
and Mortmain, 1. 361 
——- Superſtitious. See Ss Uſes 
and Mortmain, (D) i. 


l 


Uſher of a School. See Ra (C) | 


Il. 531 
Uſurpation by the Pope. See Premu- | 
r 
Uſury, v. 405 
Wager of Law, v. 424 : 
See Maſter 


Wages of Servants, .&c. 
and Servant, (H) ini. 557 

Waif, See Prerogative, (B) iv. 16 
Waived Goods. See Prerogative, 7s) 
| iv. 164 

War, declaring of. dee Prerogative, 
„ (n. +74 
Ward. See Guardian, (F); ii. 682 
| Warranty, v. $34 
Warrens. See Game, ii. 613 
Waſte, v. 455 
Ways. See Highways, iii. 53 


Whipping. See Smuggling, (G) iv. 
61 
Wife. See Baron and Feme, i. 282 


Wills and Teſtaments, v. 496 
-— See Conditions (B) 
Witchcraft. 
| againſt Religion, (B) iii. 37 
WI itenagemote, or Wittingham Mote. 
See Court of Parliament, (A)i. 


| 


See Hereſy and Offences 5 
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Witneſſes, Examination of. See Evi- 
dence (E) 
Wiutingham Mole, or Witenage Mote, 
Court. See Courts, (A) Vol. i. 
7 55 Eh Court of — 
A) i. | 
See Peſes, (C) v.57 
See Smogglng (C) wv, $31. 
Tithes, (D) v. 
| Wooltfells, See A. (C) iv. 


Wood. 
Wool. 


See Sca Wali 
Slander, 


$31 

Words, Actions for. 
8 iv. 404. 

| v. 480 

Wreck of tbe Sea. See Court of Ad- 
miralty, (B) i. 624. Preroga- 
tive, (B) iv. 158 

Writ of Ad Quod Dees See High- 
ways, iii. 56 

—— of Capias ad Satisfaciendum. See 

Execution, ii. 351 


of Certiorari. See Certiorari, i. 


4 
of Elegit. See Execution, ii. 349 
—— of Excommunicato Capiendo. See 

Excommunication, li. 320 
of Fieri facias. See Execution, 
6264: - 
— of Sens Corpus. See Habeas 
Corpus, 11, 1 


 —— of Habere facias Seiſinam & Poſ- 


ſeſſionem. See Execution, ii. 
„„ 
—— of Levari ſacias. 

11, 351 
| 1 of Partitione facienda. See Joint- 
| tenants and Tenants inCommon, 

iii. 211 


See Execution, 


| —— of Proprietate probanda. See Re- 


plevin, iv. 381 
— of Summons. See Court of Par- 


liament, (B) i. 569 


V. 


| 5 bh 
Withernam. See Replevin, (E) iv | | 3 
„ | 5 | OUNG of Beaſts, Birds, Fowls, 
wiel, V 86. See Tikes (D) 


See Evidence, u. 254 
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STATUTES cited, referred to, or explained 
IN 
Bacon's Abridgment, 
: With the Titles, Volume and Page wherein they 1 inſerted. 


= 


= B. The Numerals denote the Volumes ; and the Figures the * of 
8 each Volume. | 


—_—_ Charta 9 Henry III. | Statute Merton, 20 Henry III. 
9 CHaP. 
NOURT of the Foreſt, Vol. 1. Damages, vol. ii Page 2 
| i. Page 638 5 4. Common, i. 392 
bY 7 . i. 230 | 5 Prerogative, iv. 199 
11. Court of King's Bench, i. 593, | 6. Guardian, ii. 673 
Court of Common Pleas, i. 595 | 10. Prerogative, | iv. 199 5 
12. Prerogative, iv. 199 $1. Hen, III. Stat-4. Diftrefs, ii. 109 
17. Coroner, i. 496. Sheriff, iv, 448 | 51. Hen, III. Stat 5. Smuggling, iv. 
24. Courts Baron, i. 649 | 526, 531 | 
29. Indictments iii. 93. Juries 10 
Ke "S230 - 5 
— 8 Smuggling, i iv. 526, 530 || Statute, Marlberge, 52 Henry III. 


34. Statute, iv. 624 
35. Court of the Sheriff's Torn, i. | Cnar. 


. 641 2. Diftreſs, f ii. 110 | 
+ 2G Charitable Uſes and Mortmain, 4. Diſtreſs, ii. 111. Stat. i iv. 648 


8 10. Prerogative, iv, 199. 
12. Jointure, 


' Cray. 

12. Jointure, Vol. Ill. Page 230 

15. Diſtreſs, ii. 110 

21. Replevin and Avowry, iv. 373. 
Statute, iv. 641 


22. Court Baron, i 1. 649. Prerogative, . 


| iv. 199 
23. Execution, ii. 351. Outlawry, iii. 
748. Waſte, v. 456 


224. Statute, iv. 652 
Weſtminſter 1. 3 Edward I. 


Cnar. 

35 Prerogative, f wv. 190 
9. Hue and Cry iii. 65 
10. Coroners, 1. 491 

13. Appeal, i. 123 

14. Outlawry, inn. 752 


15. Bail in Criminal Cauſes, i i. 220, 227, 


228. Outlawry, 111. 765 


16. Extortion, ii. 453 


17. Bailiff, i. 234. Replevin and A- 


vowry, iv. 383 
20. Statute, iv. 647 


25. Champerty, 1. 360. Maintenance, . 


i. 525 

26. Extortion, it. 453. Fees, ii. 43 
28. Maintenance, iii. 52424 
31. Fairs and Market, ii. 458 

33. Maintenance, iii. 525 

38. Smugeling, iv. 528 

47. Infancy and Age, iii. 149, 156 
49. Jointure, iii. 230 


Stat. De Officio Coronatoris, 4 Edw. I. 


Stat. 2. Coroners, i i. 493 
Hue and Cry, iti. 66 
Stat. Gouceſter, 6 Edward I. 


CAP. 
1. Coſts, i. git. 
Statute, iv. 648 
2. Infancy and Age, iii. 155 
5. Curteſy of England, i. 668. Waſte, 


v 409, 487 


Dr Cofts, i, 516. County Court, i 947 5 


7. Jointure, iii. 2 30 
8. Court of 1 i. 593 


9. Appeal, 


Stat, of Mortmain, 7 Edw. I. Stat. 2. 
Charitable Uſes and Mortuain, 
„ 


Damages . 2, 35 


| 


2 
3 
3 


i. . de, i. 804 | 
46. Common. i. 393 | 
47. Courts, &c. i. 554. Game, ii. 
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Stat. Rutland, 10 Edw. I. Court of Ex. 
cChhequer, Vol. i. Page 598 

Stat. Acton Burnell, 11 Edw. I. Execu- 

. tion, ii. 329 | 

Weſtm. 2. 13 Edw. I. Stat, 1 


Char. 


1 Eflatein Tail, it. 257: Hue and Cry, 


in, 66 

Replevin and Avowry, i iv. 375 380 

. Copyhold, i. 461 _ 

Jointure, iii. 230 

. Fairs and Markets, 11. 456. Guar- 

dian, ii. 686. Pleas, i iv. 86. Pre- 
rogative, iv. 200 | 

. Attorney, 1. 184, 185 

. Outlawry, iii. 748. Statute iv. 649 

Wager of Law, v. 90 

. Appeal, i. 128. Damages, 11. 
Statute, iv. 650 

Court of the Sherif 's Torn, 1, . 644. 

Marriage, iii. 580 

Waſte, 9 86. 

Infancy and Age, iii. 149 

Prerogative, iv. 200 

Execution, ii. 350. 
Iv. 25 

. Executors and Adminiftrators, ii. 

„ 8 

Copyhold, i. 461 | 

Guardian, ii. 673. | Joint- tenants, 
iii. 219. Waſte, v. 468 

Account, i. 17 | 

. Court of Chancery, i. 586. For- 

| medon, ii. 588 

Aſſiſe, i. 160. . 2 Age 
iii. 131 

. Juries, iii. 244 

iii. 270 

. Bailiff, i. 2344 

o. Juries, i iii. 244. Trial, v. 231 5 

. Bill of Exceptions, i. 325 


wes 


Sequeſtration, 


Marriage and Divorce, iii. 579, 
80 
. Maintenance, i iii. 525 | 
38. Juries, iii. 233, 245, 260 | 
39. Execution, ii. 368. Reſcue, iv. 
401. Sheriff, iv. 453. nde, 
iv. 641 
Infancy and Age, i iii. 161 
45. Execution, ii. 335, 361 


615. Prerogative, iv. 174 
on Juries,” iii. 270 


49. Cham- 


Appeal, i. 123. Jointure, iii. 230, 
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Cuay. 
49. Champerty, KL 360. Maintenance, 


Vol. iii. Page 525. Seite facias, | 


iv. 413 


Stat. Winton, 13 Edw. I. Stat. 2. 


Cuay. 
1. Hue and Cry, 3. 66, 68, 74 


13 Edw. I. Stat. iii. Execution, ii. 


3 - + 
13 Edu. 1 Sir: 9 Courts Ecele- 
ſiaſtical, i. 617 
18 Edw. I. Stat. 1. Tenure, v. 37 
20 Edw. I, Stat. 2. Waſte, v. 468 
21 Edw. I. Stat. 1. Juries iii 755: 
25 Edw. I. 


Cnae. 

4. Excommunication, 11, 318 
5. Smuggling, iv. 529 

6. Smuggling, iv. 529, 530 
7- 8 iv. 530 | 


27 Edu. J. stat. bo” 


CHyay. 
3. Bail in criminal Cauſes, i. 229, 228 
4. Precogative, Iv. 200 


28 Edw. I. Juries, iii, 233. 


| 28 Edw. I. Stat. 3. 

e 

3. Coroners, i. 492. 
ſhalſea and Palace Court, i 632 

7. Courts of the Cinque Ports, i. 650 

11. Champerty, i 360. Maintenance, 


111. 525 


31 Edw. I. Juries, iii. 233 
3 Edw. I. Stat. 4. Juries, iii. 265 
34 Edw. I. Stat. 4. Smuggling. iv. 
9 
34 Edw. I. Stat. 5. 


1 


Cu Ar. 


6. Courts of as Foreſt, i. 638 


| 10. Copyhold, i. 461. 


Court of Mar- 


83 
I Edw. II. Stat. 2. Gaol and Gaoler 


Vol. ii. Page 635, 636 
9 Fes II. Stat. 1. 


CAP. 
1. Courts Eccleſiaſtical, i. 619 
5. Tithes, v. 53 


9 Edw. II. Stat. 2. Prerogative, iv. 
200. Sheriff, iv. 431 
17 Edw. II. Stat. 1. Prerogative, iv. 


139, 213 


| Cray. 
9. Ideots and Lunaticks, iii. 82, 83. 


Ideots and Lu- 
naticks, ini. 82 


* 


18 Edw. II. Court Leet, i. 645 
1 Edw. 25 Stat. 2. 


| Cnap, 


14. Maintenance, iii. 524 
16. Hue and Cry, iii. 62, Juſtices of | 
the Peace, ſii. 286 


17. Court of the Sheriff's Torn, i. 645 


2 Edw. III. 
CAE. 


2. Pardon, iii. 806 


3. Forcible Entry and Detainer, ii. 


555 
4. Sheriff, iv. 431 


35 Superſedeas, iv, 669 


15. Fairs and N ii. 457 


| 4 Edw. III. 
CAP. | | 
2. Bail in Criminal Cauſes, i. 229. 
Court of the Juſtices of Oyer 
and Terminer, i. 606. Juſtices 
of Peace, iii. 287 


1 7. Executors and Adminiſtrators, 11. 


439 
9. SheritF, iv. 431 


10. Gaol and Gaoler, ii. 630 
11. Maintenance, iii. 5 25 
14. Court of n 1. 583 


3 4 Edu. III. 


Cn. 


4 Sheriff, ir. 431 
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Cray. 
5. Fairs and Markets, Vol. 11. Page | 


475 
6. Indictment, Ul, 95. Informations, 
ili. ach | 


W & 6 Edw. in. 
_ Crap. 
10. Murder, i iii. 661 


| 9 Edu. III. Stat. 1. 
Char. 

3. Executors and Adminiſtrators, 11. 
eue, iv. 649 
5. Court of the Juſtices of Oyer and | 

Terminer, i. 607 


| 10 Edw. III. 
2. Pardon, iii. 809 


14 Edw. III. Stat. 1. 
Char. 


6. Amendment and Jeofail, i. 90 
7. Leaſes and Terms for Years, iii. 

301. Sheriff, iv. 431, 434 
8. Coroner, i. 491 
10. Commitments, i. i. 378. 
iv. 


5 444 
12. Fairs and Markets, ii. 457 


18 "> "A 


Cnay. 

2. Juſtices of Peace, iii. 267 
| 20 Edw. III. 

Cup. 


4. Maintenance, iii. 524 
5. Maintenance, iii. 525 


| 23 bar. III. 
Char. 


6. Foreltlling, i 573. Juries, iii. 1 33 


24 Edw. I. bog iv. „ 


25 Ldw. III. 
Char. 
10. Fairs and Markets, 1 ü. 458 


| | Cray. 
1. Murder and Homicide, ili. 661. ĩ¼ 


Gaol and 
Gaoler, ii. 627, 630. Sheriff,, 
1 
9 Execution, ii. 334 


8 T A TUTE 8 1 N 
25 Edw. III. Stat. 2. Aliens, i. 77. 


ene. 


16. Pleas and Pleading, i Iv. 45 


25 Edw. II. Stat. 5. 
En ATI. 
4. Forfeiture, ii. 580. Indictment, 
| ili. 113. Statute, iv. 651, Treaſon, 
V. 114, 115, 116, 119, 120, 123, 


. 124, 125, 126, 127, 129, 130, 131, 


14, 141 142, 143, 154 
3. Juries, iii. 259 1 
4. Indictment, iii. 93, 94. 8 
tion, iii. 165. Premunire, i iv. 145 
5. Account, i. 17 | 
14. Forſeiture, i It. 4 408 Outlawry, i Ut. 


766 


1 16. Formedon, i ii. 592 


17. Execution, ii. 329. Outlawry, * 


748 
22. Prewunire, i IV. 145, 147 


e i bet " 


1. Bail in Criminal Cauſes, i i. 225. 
 Premunire, iv. 146 

2. Pardon, iii. 806 

10. F airs and Markets, ii. 458 


27 Edw. III. Stat 2. Smogglng, 
iv. ** | 


28 Edv. III. 
Cuar. 
7: Ye IndiQment, iii. 94. 
iii. 165 
6. Coroners, i. 492 
9. Court of Sheriff s Torn, i. 645 
11. Hue and Cry, iii. 74 
13. 1 8 


31 Edv. m. 


Informations, 


Cnay. 
"3 Forfeiture ii. 5 
9. Executors and 

407 
11. Account, i. 


8 
Ain, ii. 


17. Executors and 


Adminiſtrators, ii. 409, 414, 426 
12. Error, ii. 213. Stat. iv. 642 
F 15. Court of Sheriff's Torn, i. 641 


34 an. 
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34 Ew. III. 
cur. 
1. Juſtices of Peace, Vol. iii. Page 287, 
291, 292. Surety of = xvod 
Behaviour, iv. 696 


4. Juries, iii. 233 
$ Fein and Markets, ii. 458 


38 Edw. II. Stat. 2- 
CHAP; 
1, Premunire, iv. 145 


| 42 Edw. III. 
Car. 
3. Indictment, I, 93, 94. Ioforma- 
tions, 100 
11. Juries, iii. 233 


43 1 Ede, i. 
Cu AP. 
11. ene iv. 641 


45 Edw. III. 
CA. 


3. Tithes, v. 58 


50 Edw. III. 
| Cnar, 
4. Prohibition, i iv. 248 


: 1 Ric. II. 

Char. 

1. Uſes and Truſts, v. 342 

4. Maintenance, iii. 525 

7. Maintenance, iii. 525 

9. Maintenance, ili. 525 

I. Sheriff, iv. 433 | 
12. Limitation of Os iii. 509. 


5 2 Ric. II. Stat. f. 
G | - 
F. Scandalum Magnatum, iv. 404 


5 Ric, II. Sec. 1. 
Cray. 
— Prerogative, iv iv. 168 
2 Damages, ii. 5 
8. Forcible Entry and Detainer, ii. 


FN | 
9. Court of Exchequer, i. 600 


1 


| 10. Foam 
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6 Ric. II. | 
CHAP. 
2. Actions local and tranſitory, Vol. i 
Page 33 
9. Court of the Juſtices of Oyer and 
| Terminer, 1. 607 


ll. 573 
7 Ric. II. 


Cray. -- 
6. Court of Chancery, i. 589 
15. Maintenance, iii. 525 


| 11 Ric. II. 
CRAP. 


7. Foreſtalling, ii. 573 


= Ric. II. 


CAP. 


2. Offices, iii. 728 
10. Court of Seſſions of Juſtices of 


Peace, i. 609 - 


15. Premunire, iv. 145 


13 Ric. Il. Stat. 1. 


| Cray. 
| 1. Murder and Homicide, iii. 672 
| 2. Court of the Conſtable and Earl 


Marſhal, i. 602 


| 5. Court of Admiralty, 1. 623 


9. Fairs and Markets, it. 458 
19. Game, ii. 615 


13 Ric. II. Stat. 2. 
CHAT. | 
1. Pardon, iii. 806 
2. Premunire, iv. 145 


I 3. Premunire, iv. 145 


1 3 Ric. IT. Stat. 3. Maintenance, iu. 


55 
15 Ric. II. 


CAP. 


2. Forcible Fatry and Detainer, it. 


556, 562 
3. Court of Admiralty, i i. 623 
8. Prerogative, iv. 184 
6. Tithes, v. 65 


16 Ric. II. 
Cray. 
F. Copyhold, i. 461. 
b 145 146, 147 


Premunire, iv. 


6. Pardon, 


— 
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6, Pardon, Vol. i iii. bete 826 


| 17 Ric. II. 
CuAr. | 
9. Game, ii. 615 

10. Juſtice of * ili. 287 


20 Ric. IL. 
Cnae. 
8 Maintenance, 11, 525 


I Then, IV. 

Cnar. 

14. Appeal, i. 122. 
Conſtable and Earl Marſhal, i. 
| _ Goz, IndiQtment, iii. 93 

I7. n ii. 573 


| 2 Hen. w. 
Cray. 
3. Premunire, iv. 145 
4. Premunite, iv. 145 


7. Appeal, i. 126. Nonſuit, iii. do. 5 


11. Court of « i. 624 


| Cnapy. 
| 9. Juries, iv. 233, 234 


Court of the 
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| 1 9 Hen, IV. 
Ene 


8. Premunire, Vol. iv. Page 145 


5 1 IV. 


| 13 Hen. IV. 


| Cur; 


* : 5. Court of the Conſtable and Earl 


Marſhal, 1. 602 


46. Court of the Conſtable and Earl 


_ Marſhal, i. G03: 


ou Hen. IV. 
| Cray, 


9 Wager of Ws V. 426 


1 Hen. V. 


ICnar. 


4. Bailiff, i. 233. Sheriff, iv. 434.435 
5. Amendment and Jeofail, i. go, 
Mliſnomer and Addition, iii. 617 


2 Hen. v. Stat. I. 


| Canary. 


9 IV. 
Cray. | 
2. Wager of Law, 'v. 426 


4 Hen. IV. 
Cnar. 
- 5. Sheriff, iv. 435, . 
12. Tithes, v. 65 | 
20. Smuggling, iv. 546 


| 5 Hen. IV . 
 Cnay. | 
2, Approver, 1. 131 | 
8. Wager of Law, v. 432 
10. Commitments, i. 378. Gaol and 
Gaoler, ii. 626, 629 


6 Hen. IV. | 
Cup. 
1. Premunire, iv. 145 


7 Hen, Iv. 
Cuar. . 


6. Tithes, v. 88 


8. Premunire, Iv. 145 


| CHar. 


| Canary. 


2. Habeas Corpus, i i. 2 

4. Court of Seſſions of Juſtices of 
Peace, 1. 609. Juſtices of the 
Pane, 7 il. * | 


2. Hen. V. Stat. 2. 


1 
1. Juſtices of the Peace, i iii. 289 


3. Juries, iii. 255 
3 V. 


4. Premunire, iv. 145 


| 6. Juſtices of Peace, iii. 291 


7. Juſtices of Peace, iii. 291 


9 Hen. V. Stat. k. 


1. Indictment, iii. 17 
4. Amendment and Jeofail, i. 90 


2 Hen. VI. 


Crap”: 
10. Offices and Officers, i iii. 740 
15. Game, ii. 615 


3. Hen, 
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3 Hen. VI. 


Cn ar. | 
50. Wager of Law, Ty v. Page 426 


6 Hen. VI. 

CAP. 
I. Chris: in. 769 
6. Outlawry. iii. 777 


8 Hen. VI. 
Cn. 
1. Courts Eccleſiaflical, i, G11 
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